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RUG  3   'GO 


BO^NB- 


'i.U.i'/oKUL«   MAJmi  SAUL  ajid 

MAX  yLno, 

(flalntiffs)  App«il««s» 
4^r^M  0.    3IUttC»l8» 


MR.   PRSSXSII^  JQSnOS  «ILBOK  d«liY«red  the  oplnloa  of 
tb«  ooujrt* 

Th«  pIaltttlXf8«  Jttliua  Salk»   Harry  3aUk  nad  9mM  laY4« 
brought  tli«ir  suit  la  Mi«uiip«it  ag«ln«t  the  d«f  adast  nillaa 
0*  81«MUU«   to  rcoorer  rent  for  the  aonths  of  May*  .juae«  ^ivHf, 
Attgiwt  ftsd  S«pt€!«to«r«  1337*  &t  the  r^te  of  $90*00  per  ao&th* 
The  olaia  Is  based  oa  the  holding  over  of  the  defend^at  aa  a 
teaaat  tmder  a  yearly  leaee  aad  failure  to  surrender  pmiseesiea 
of  the  premises  at  Its  expiratl<m*  April  30*  1937.     At  the 
elose  of  the  eTideaoe  the  oeurt  pereaptorily  instmoted  the 
Jury  to  fiad  the  Issues  in  favor  of  the  plaintiffs  stnd  a^inst 
the  defeartlant  for  «'360*00.     Judgaeat  was  entered  upaa,  the 
verdict*  fr£»  irhieb  aa  appeal  wm  ]»rayed  aad  allowed  to  this 
eourt. 

DefAnpdant  lof  his  aaswer  adaiits  holdlag  over  after  the 
expint.ti(m  of  the  lease*   hut  eonteade  it  was  uader  a  epeoial 
arrangeneat  with  the  Austin  ^^ealty  Co.*  acting  as  agent  for 
the  plaiatiffe  and  that*  uader  thio  arraageaent*  he  was  te 
pay  the  sua  of  1 3* 00  per  di%y  while  he  used  and  occupied  said 
preaises*     It  is  aot  disputed  that  the  Austin  Realty  Oe«  was 
the  Ageat  of  the  plaintiffs  for  the  purpose  of  e«lle«tiBg  reat 
uader  the  lease* 
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,  i  S»«sO 

9M  inttx  ^«<ro  ^UbXoit  »#i«ib«  vo!7«sj»  sX/j  i^  #iiifclio<8 

Xis^ioo(20  ^  totejv  Oj^v  #i  oJbflotfjoo  tit^  «90«oX  otU  to  floXtjaii<^xo 

xg\  #fl»^js  0£  ^i^9«  «.dO  n&LtB'i  atimf&  i^&i  ^liw  #jiOiio#cMRrio 

o#  oiM*  od  «taooo9Bonro  oldt  xnlbmt  ^t»At  too  ollitsloXfii  of(# 

I»Xjs«  b«i^«t>oo  8a«  feo«»  orf  oXXtfo  X^A  tftq  00«€$  tc  mt,^  mit  xcq 

aov  ,00  f^I^ofl  ffi^otfA  •!{/  #«^  A»;rvqoll»  iom  oi  ^   ^eiev^iirf 

^-.aii^L  o(f^  -t»fc:aGr 


-  «  - 

Ootmscl  for  the  dafendaat  offered  to  prove  toy  tho 
dofoAdaat  that  a  eortiiia  Mr.  wamor  of  th«  A.uatlB  Realty  Co. 
vao  pree«ttt  at  tbe  tl»o  the  loaoo  vae  executed  and  wae  the 
person  to  vhoa  the  loaee  ««•  dellTOved  aad  that  he»  the  defeod- 
aat^  paid  hie  rent  at  th^  of flee  of  the  Auetin  Realty  Oo.  and 
that  he  told  the  eald  itaner  that  he  deaired  to  reaain  for  a 
tow  days  after  the  teralnation  of  the  lease  and  vae  lafomed 
hy  Mr.  ^mer  that  it  would  be  all  right  and  that  he  ooiald 
oooupy  the  prwsisos  at  so  nueh  per  day  until  the  defmui&nt  had 
flniohiM  the  ooastruotion  of  a  gimgo  into  vhloh  he  the  defendest 
Intended  to  novo  his  truok  ae  soon  as  the  ffumge  was  conpleted. 
ffTI— nm  testified  further  that  oert&in  signe*  stating  that 
the  pr«sises  were  up  for  rsat  after  the  nooth  of  ^pril»  irere 
plaood  upon  the  prenises  in  kehruary^  19S7*  ^his  offer  of  proof 
an  aado  by  oouuBsel  for  the  defendant  «ae  objooted  to  and  the 
objeotion  vas  sustained*  It  is  urged  for  rsTersAl  tiiat  the  oourt 
orred  in  excluding  this  eTidence,  on  the  ground  that  it  was 
ndnissible  as  binding  upon  the  prinoipals^  on  th<>  theory  that 
the  asts  of  the  ag«it  wsre  the  aots  of  the  principals. 

There  vas  no  erldenee  in  the  record  nor  offer  of  eridenoe^ 
vhioh  tended  to  ehow  that  the  prinoipals,  the  plaintiffs  in  this 
eauno  of  action*  sere  apprized  of  and  cognisant  of  the  notions 
of  earner  or  the  Austin  Realty  Oo.  in  negotiating  an  arrengoasnt 
for  the  ewatiimed  oooupanoy  of  the  preaises  by  the  defendant. 
The  agenoy  of  the  Austin  Aealty  Co.  was  a  linitoA  agoncy  %nd» 
so  far  &3  the  reoord  diseloses«  iras  ooofiaad  to  the  collection 
of  rents.  As  agent  of  the  plaintiffs*  it  had  no  right  to  alter* 
ozt«Ml  or  terninate  the  lease  to  the  preaisee  in  (^estion  without 
a  direst  authorisation  fron  the  principals.  Ito  suoh  Authorisation 
hawing  been  shown»  nor  any  offer  to  prowe  the  aaas*  the  testiaosy 


-  8  - 
ftid^  «»«  jh«k  fi»ftf09x»  as«  Mtjisl  »<}^  «ai#  «fl#  tit  Jan»<»tnK   ««» 

bs4  i£.»fta»t*&  •tit  lUm$  \eb  ti^  HMtm  e«  tm  mmJbnuni^m^  %<m»99 
t««*«r  ^»  9»tt©  «id^      ♦fCCX  ^t*^*?^**  «•*   »««!«  <^ie 

.  :>0    ^3-i**3^  ili#«»ft   m49   «©  f««JM«  t« 

o.i^  tf»  xrjmsipiit^iM  h9ua^A44K^  «m^  <ret 

"^Itnh  mkfifA  »4t   t©   ftM$<>d«  »*** 

' ''     '  '  ^-'  .  M»4  »l  «tittlf«^»lc}  »^^  te  4»^^  ftA     ••#«?«  to 


.;^  if:                     ■  J    " 

I.  ■■  ;  ■     -      '    ,.  ■ 

It&UX: 

tU^etHitr 

jis  i-j  J'  Xv'v-  ; 

,tei^>,ii'f.^i 

-'*   '?-'  a&«i^i" 

^b&a  xo»*h^ 

j-r./  ioviX  a   Uit- 

ti»ii9^LloT>  >• 

•    ¥«9itj(Oi 

-  3  - 
«Mi  i»Adaissitol«  And  inooapeteat  tnA   the  court  oooaltted  bo 
orror  is  refusing  to  peralt  it  to  go  into  th«  record*  Oader 
the  law,  a.  tenaat  holding  oTor  after  the  teraliuitla«  of  hie 
loose  Is  preeuskod  to  be  a  teaemt  under  the  terse  of  the  orl^sal 
loose  for  the  easialng  year.  JfSZSO.  ▼•  Johnoos.  186  111*  ipp. 
3T«  The  agent  has  so  authority  to  eonsest  to  a  ohasgo  Is  the 
terse  of  the  loaee.  neb9j><lt  ▼•  Heat  Browiss  nesieesr.  163  ill. 
App*  346* 

TlM  i*reY  Rest*  signs  om   the  prealses,  aocordlag  to 
the  teetlsony*  were  plaood  upos  the  prwslses  In  rehruar/  and 
the  allogod  agroeoient  bet^^^een  the  agost  and  the  dofesdant  ess 
sado  In  April,  wo  are  not  Ispress^  vith  the  faet  alMie, 
that  those  slgss  vere  os  the  preslses  with  the  knowledge  of 
the  pl%latlf fs.   'rhls  faot  oould  la  no  waa^  constitute  an 
afflrsatlMi  of  as  agroeoent  hotvecs  the  def«»Ddast  and  the 
AuetlB  Realty  Co*  ext«MUsg  the  tlse  of  the  tesanoy* 

For  the  roaooas  stated  is  this  oplnlos  the  Jud^sost 
of  the  Muslelpal  Court  Is  afflrsod* 

iffSMSMf   AITIJUIKO* 
BTIXR  AJID  HOL0OII»  JJ*  COttCUR* 


«Mi$^  j»jwifrmt»&  a^^  Sad  #is«$.«  » 


»  «.   MKtVt, 


/yO- 


a  w/unr,  of  «%•  rwa, 

•ot*   and  «M.    T.    HCIMXHAJIV^ 
<0«f«ac'aat«} 


SAL  fWMi 
imClFALiOOtTnT 
0?  oIlCAQO. 


2551.A.  611 


|ii«rof  ST.   I»Am.   AJIO  MARIII^ 
:.ifTU.Hf'F^  C  Kt-Ainf,   of  ST.  FmOL,  ) 
■laaoootm^  ) 

A^ollaat.         } 


Opinion  filed  November  21,  1929 
MR*  FIIRtlBIlO  J^?nCW  Wilson  dollverod  tho 
opinion  of  ihf>  court. 

Th«  pl«lntiff  rrod  w.  Reoiy^  broMght  hit  oetloa  to 
roooTor  Yanoftmod  preaiiao  on  *  eerti^lB  policy  of  ineurnnoo, 
Wftriac  nuabor  J-«(MMI,   lomtod  by  th«  St.  Paal  flr«  oad  »«7iao 
XA«ar«nc«  0|>Bpany»  d«f?>tt(iaat.     Froa  tbo  foot*  It  app«Ar«  th«t 
tho  polloy  of  InmiTSBoe  aad  th«  prtalwM  awmatod  to  tho  oaa 
of  $181.a8.       The  polloy  was  dftllirored  to  th«  plAlatlff  by  oaa 
lllllMi  T,  Holaoaaaa  aad  the  proalua  eolleoted  by  bla.     Fvaa 
tbo  fftotfl  vo  giatlier.  It  w«s  not  paid  by  Holaoaaaa  to  tha 
oald  iniittvafto«  eoapaay, 

Juno  15,  19B7«  the  laswranoe  ooapeny^  through  ito 
gaaaral  agent.  A,   r.   0ha»  A  Ceapaay^  aalXed  to  the  plaintiff 
what  purported  to  bo  e  final  notlea,  e«yln(!r  that  if  inicb 
praalua  was  not  paid  on  or  before  Juno  22,  1027,    tb*?  eontraot 
of  Inturaaoe  wciatA  bo  oaneeled  without  further  notice  to  tba 
Iniiured,       Movaaber  3T,  1939,  euit  wa*  broujrht  and  the  aa«aa 
tried  before  the  court  without  a  ^ury,  reenlting  in  a  findiac 
in  faror  of  the  plaintiff  and  Jiadft«aaat  for  the  sua  of  ftS.BS, 


esex  ^LS  ledmovoJA  belit  noJtaiqO 
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0#  noitQ  ^;-^s^  ,^r*--   , 

•iW  t«^  fJii^ffiiifq  •<««>  e#  **i'swiX*f>  saw  «folXwj[  ©dtt  to 

mti  A^^mi'Ttd^   ,t^..«^|iKSi»  <MWf«x«r«e.^   ^5i»#   ^V?-.  '    ,    '    ■•.■!'•. 


%»f  fli»T  with  90mtm,       It  !•  fro»  thut  jtBdpMat  this  appMtl 
hikn  bs«A  p«rf«et*d. 

Zt  iB  nTg«(!  Inr  ih«  d«f<m4»»t  tlM%  tli«  fiaiAfimnt   alMmld 
b«  r<Mr*7««d,  b«oatt8e  thrra  va«  bo  •▼ld<»no«  oa  th*  p«rt  of  th« 
plmiatlff  ••tabliahlae  any  r«lai«i<m«hlp  of  ag«aoy  b«tv««a 
■•iJMBaim  aad  tha  d«f(md«>at  f^.  Pnul  riro  »nd  ViirlBa  Iararmn«« 
Oo«9«liy  «r  A,  r.  Sbmv  A  Co«p»ttT*  6«b«7aX  A««nts.   It  Is  also 
laalalad  that  avan  though  thia  aganey  might  ba  ffho«B«  Barar- 
tha-laaaf  tha  aotlea  of  the  dafea^'.fiuit  St.  Patd  Flra  aad  Marlaa 
lB«ttraAoa  Oe«pa«y  to  tha  affaot  that  it  would  eanaal  tha 
poliey  waa,  in  fact,  not  a  oaaeallatlon,  but  a  mex%  motioa 
that  ttiob  wou>d  ba  dona  la  tha  ftttiura,   Tha  taatiaony  ob  b«» 
half  of  tha  ^lalBtiff  tandad  to  ahow  that  tha  poliey  waa 
iaimad  by  tha  d<>»faBci?Bt  aoapoay,  8t.  Paul  fira  aad  Marlaa 
iBmiraaoa  Coi^^By^  throuich  ita  gaaaral  araat,  A.  r.  abaw  * 
OoapaAy;  that  tha  praaiuB  waa  paid  to  NalBaaaan  who  dallwarad 
tha  polloy  to  tha  plaiotiff  aad  taeaiyad  th«  pramiwi  la 
yayaaat  therafar. 

Tha  «vid<»Boa  oa  babalf  of  tba  dafaadaat  «h«wa  that  tha 
praaiun  waa  not  raoaiwad  by  Hui  dafaadaat  or  4«  r»  flbaw  * 
Ooapasy,  Ita  gaaaral  agant^  but  that  aa  aooouat  waa  oarriad  oa 
tha  bo<A8  of  tha  A.  f,  ttam  *  Ooapaay  ia  tha  aaaa  of  *.  F. 
lalaaaaaa  aad  that  ha  had  awldaatly  writtaa  athar  laauraaoa 
thVMgli  A.  r,  flhav  A  Oospaay  «|»oa  whiah  ha  had  baaa  eradltad 
with  oowrlsalo&a.  It  la  iaaiatad  by  dafaadaat  that  RaiaaaaBB 
vaa  a  atraat  brokar  aad  vaa.ia  fact,  tha  agaat  of  tha  plalatlff^ 
bat  this  doas  aot  appaar  to  ba  boraa  out  by  tha  raoord.  Tha 
•aaaa  oitad  by  daf^^e^ant  r«lata  to  iastaaoaa  wham  a  aub-^gaat 
haa  attaaptad  to  waory  tha  taras  of  tha  poliey«  but  thia  quaatioa 
ia  aot  lawolwad  ia  thia  praaaadiag* 


.-If}'-     ■■  -■4.;>     '■■  ;■ 


Th«  oalf   qiMstlon  »pp«»ra  to  b«  »■  to  whether  or 
BOt  tKo  liiiiT'r«iioe  ooMpAay^  vbiob  hae  ontrvvtoiS  •  po-loy  of 
ittcurttaeo!  to  a  poraon  for  dollvery,  la  bound  by  hia  aetloa  la 
»«o«ptiBC  ^^*  paywiBt  of  tha  ptmrnlim  aad»  oonaa^aatly, 
llablo  to  tba  ln«ur«d. 


Tha  t^opreiaa  Ooort  of  thla  Bt*^ta  in  tha  oaaa  of 
ifWMUut  Flra  Ina.  Oo.  v.  »iyd>  90  Xil.  MB,  in  Ita  opinion  Bayai 

*mtf«y  aueh  oirtvnMtaaoaB,  vbo  ahotild  b«ar  tha 
loaa  nyialng  fron  tha  fratitf  eonnittatf  by  th«  straat 
brokart   abovM  It  fall  vMf»cn  tha  plaint  iff «  vho  aaa 
an  Inaoaaat  pnrty  in  tha  tranaa«tlo&«  or  «hould  it 
fall  vrpoA  tha  oo^pany^  vho  alana  anablad  Fuaabaan  to 
auoaaas fully  oa&aiiw»ta  tha  contract  of  inaumnea 
ftf  plaolnv  im  hla  baada  tha  policy  for  dalivaryf 
Tha  atraai  bvokav  ana  wot   tha  a^ant  of  tha  plaintiff 
for  any  purpoaa*   If  tha  trttienoe   ba  trua,  ha  had  no 
authority  to  net  for  bar  or  biAd  bar  in  any  aannar 
whatarar  by  n^t  ha  nl^cht  do  In  tha  pranlaan::,  tad 
vhlla  ba  any  net  hnva  baaa.  In  faet»  tha  t{^%  of  tha 
ooayaay.  atlU*  tha  eoai>atty«  by  plaolnf  tba  peliey 
la  tba  hand a  of  the  atraat  broker  for  da 11 vary »  la 
aatoppad  froa  elalalaf  that  tba  payment  aada  to  bla 
apoa  the  dallTary  of  tha  policy  Is  not  bladlag  apoa 
tba  oo^palqr** 

fhara  la  no  aTld«noa  in  thla  oaaa,  ao  far  aa  *e  arc 
able  to  aaaar tela,  that  Halaaaana  van  aotlng  aa  tha  agent  af 
tba  plaintiff.   The  fact  that  ha  had  an  aoecwat  with  tba 
faaerai  agent  of  tha  defendant,  and  that  thla  aooeaat  ana 
carried  upon  their  books  and  that  he  had  praoarad  other  Inaar- 
aaAa  through  thaa,  rather  taadad  to  ehow  th?t  he  waa,  la  fact, 
tba  Agaat  of  the  eeaqpnay,  aotinf  throtir^'  their  gaaaraX  agents. 

Xt  le  laalatad  that  the  notloe  of  final  eaacellatlca 
waa,  in  fact,  a  final  aanaellatlon  of  tba  polloy,  tiiat  there* 
fora,  tba  plaintiff  could  itot  recoTer.  The  caacn  cited  la 
aappart  of  thla  ooataatlon  ihpp^o'  ^  ba  baaad  upon  facta  shov- 
ing that  a  loaa  occurred  after  atwh  notice  aa^^  before  tha 
policy  «a8«  In  fact  t«rKlaat«d«   Zn  ^^  «*••  »^  ^^*  howoTer, 


^0  ««.et> 

t»vn» 

ao|«;:{j0  -»#i  - 

.r     ^f^-f^ 

»rt^  -v  V.  .^'  '. 

■';  ■:  •;> 

t»fUv 

ffWYi-  <;-:  .    . 

^i   biao 

r- 

»«  ^ 

fWt!: 

;^tsl 


P'^'fTi^''  5C^  r':;TfI<;r 


%h«  policy  contained  a  proTlaion  to  tlui  affeot  that  tha  policy 
■ight  ba  eanealad  upon  a  irrltt#a  raquaat  toy  tha  inaurad,  tha 
••apamy  ratainiag  or  oollectiB^r  tha  mtatoaHiry  short  ratat  for 
tha  tina  it  had  hean  in  foraa.   Tha  notica  of  th«  coapnny 
tetad  Jum  15*  19aT,  to  tha  aastirad  to  tha  9fr*)9%   that  aftay 
/iitt«  38*  1997,  it  vouid  o^noal  tha  polioy  if  tha  praMiwi  wmn  mtt. 
ynidy  without  fttrthar  notiea  to  the  9LmpVir9d,   «aa  aufficiant 
to  sutherKa  tha  pi&iatif f  to  atart  auit,  fhe  atiirting  of 
tha  a«it  waa  a  auf fioiant  notioa  to  tha  elafan^sat*  at.  Paul 
rira  wad   Marina  InfmrfiAca  Omapany  th&t  tha  inaurad  intended 
to  tarainata  tha  contract.  Va  aae  no  farce  in  thin  fiTgwaent 
adTnnced  hy  tha  defandAnt.   Moreover*  it  in  inccftaiatent  with 
its  prerioua  poaition  that  there  vat«  in  fact,  no  policy  of 
ineurance  beoauae  of  tha  fa^t  that  ReineittMi  had  no  authority 
%9  99mtm$amt9  a  contract  hetveen  the  plaintiff  and  tha  defend- 
uaMt   and*  therefore «  there  vaa  no  policy  of  in<rurftnce  in 
exiatence. 

The  plaintiff  havinf  elected  to  terttinnte  tha 
polioy  hy  atairting  cult  Rovenhcr  7«  198T,  ana  entitled  to 
recoTcr  the  nneaxned  preniua  fron  that  tine  until  Dccaaber  31* 
10t7,  «t  ehloh  tiwe  the  polioy  terminated  hy  ita  can  tema. 

The  JudgaMMit  entered  in  the  otuae  waa  for  tSS.SS. 
The  eorreot  aaount  of  the  ^urt|i;nent  shoo  Id  hare  been  $39 .40,* 
the  aane  beinf  that  proporticnntc  ahare  of  the  preniun 
fron  NoV«nber  T,  1927»  to  Decenher  31,  1927,  together  with 
intereat. 

Thie  cause  hairing  bean  tried  hy  the  court  vithout 
n  Jury,  the  }udgaent  of  the  trial  cotirt  vill  he  reverced 
tmA   a  proper  judgoMrnt  entered  here  in  faror  of  the  plaintiff 


H«  t«*X<«(  eft  .■  T^?55  st^ 

.  It  isMitMi^fiifl  li;^iet;r  «wif*  *.«**  s^yirt  fKj.fi i!s!»^«r  i»««t»»cir  ««l*  t»v«»*'x 
-,.>*, ?:?iv  «ft-x.'  nv?;-;    ■.    ...od«  tolMii^Nrt  iHfemo  #*«itJ*K.«  ^a^^ioo  *,ffT 


f^r  tlM  ma  of  I89.40. 

of  th«  Mtinlolpal  Of^urt  in  r«T«»«*4  •»&  Ji»«f»Mi*  !•  ent«r«« 
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PAIUMOdHT  coKsraucTios 
GOttPAlT*  a  oorpoxatien*' 

App«u«t.         5     bi>  o  i^i^*  ^ 

Opinion  filed  Nov,  6,  1939 

MR*  FBXSlQim   JUSTIOt  «2i«aOii  d«XlT«r«d  tbe  opinioA 
of  tfa«  oeurt* 

OterlM  Kz»wM»  plaintiff  brotaght  hi«  action  agaiMt 
the  dafendaat*  Pai»se«»t  cons true tioa  OoMpany*  a  oorporation* 
to  raeorar  ooapaAsatioa  olaiaad  to  be  mxn^A  as  eooiaisflioa  oa 
eoatraota  fox  j?6.rtn%  pToo\xx*d  by  hia  on  behalf  of  the  defendaat. 
Tha  jvxy  aas  vaivad  and  tha  eauaa  autaMittad  to  the  court* 
TaaoltiBc  in  a  finding  in  favor  of  tba  plaintiff  in  tha  a«a«nt 
af  |1»107.63»  on  abieb  fiadiac  jndgnant  wae  entered  ^nd  an 
nypaal  prayed  and  allowed  to  this  eot;ixt. 

Plaintiff *a  elain  ia  baaad  on  an  oral  oontraot,  under 
which  he  wae  to  receive  ten  per  oent  coaaiaaiaA  on  all  oontraeta 
obtained  by  hia.  The  plaintiff  proonred  four  contraota  for 
poTiag  of  alleys,  the  defendant  adaita  plaintiff *  a  ten  per 
cent  intereat  aa  to  the  first  oontract,  but  Insists  that  the 
agraenant  van  obanged  aa  to  the  renaming  three  contraota  and 
that  by  the  change  bo  was  to  receiTO  all  there  was  abowe  IS* TO 
per  equare  yard,  ooiang  to  the  defendant.   The  defendant  offered 
in  evidence  a  stateaent  of  Its  boolui,  prepared  by  Its  bookkeeper, 
which  was  admitted  by  the  court  for  the  sole  and  only  pwrpoae  of 
ohowlng  that  a  paynent  of  1631*67  bad  been  credited  to  tha 
plaintiff.   Plaintiff  Inalsts  that  It  was  error  on  the  part  of 
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th»  trial  oourt  i«  not  pent! t ting  the  ttatcoMBt  to  go  la  for 
all  purpoooo  as  boarlag  out  dofcodaat**  contention  that  thoro  bad 
boom  a  obaaga  ia  the  oontraot  nnd  that  thero  v«8  nothing  (hio  tho 
plaintiff*  The  bo<^ui  of  the  defendant  ooapany  were  not  offered 
ia  eTidtaoo  b/  the  dofend&nt.  a  stateaoit  was  aade  by  counsel 
for  defendant  that  they  wore  in  ooart«  but  the  proper  way  to 
proTO  thea  was  by  their  introduetion  ia  ewidenoe»  if  they  were 
ooBpoteat  for  aay  purpose.  Welsh  ▼•  JBUK/BSU  ^^^   111. 54. 


It  is  UBQaostiMMd  that  af$or  books  of  a«esfimt  haws 
introdttood  ia  ewideno««  where  the  aooooats  are  oeaplioatod  and 
iawolTOdf  a  writtea  stateiMat  of  the  aeeovat,  prepared  by  a 
person  q\ialifiod  for  that  purpose  who  has  oade  aa  exaaiaation 
of  the  books,  aay  be  a<teitted  ia  ewideaee  if  the  trial  court 
is  of  tho  opiaion  that  it  will  assist  aad  aid  the  jury  or 
the  ootirt  ia  arriTiag  at  ita  werdiet  or  fiadiag. 

Wo  oay  aas«M  that  the  court  was  of  the  opiaioa  that  in 
tho  iasteat  ease  the  aooouat  was  aot  so  inwolwed  or  eoaplioated 
as  to  reqittiro  suoh  a  stateB«at«  ia  vhieh  ewent  the  boohs  should 
bare  boea  offered  ia  ewideace  and  the  questioa  squarely  subaitted 
to  the  trial  court  as  to  whether  or  aot  they  were  adslssible. 

■o  fiad  BO  error  ia  the  ruliag  of  the  oourt  and,  for  the 
roasoaa  stated  ia  thia  opiaioa*  the  judgaeat  of  the  Huaieipal 
Gowrt  is  aff iraod. 

jmiBttR  Arriaiuio. 
nrsm  ASD  HOLDOM,  J.  J.  ooioim. 
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opinion  fil 


im.  PlU0X8Xli6  J0BTX0S  «XI£OI  d«llT«r*4  the  opiaioa 
of  tfa«  oourt* 


Sn.  «illliui  SiMMr«  th«!  pl-iDtlff,  filed  her  cult 
for  reat»  tesed  on  »  eertala  1«um*  ai^RiJUi-k  MnAvd  L* 
Yoorh««s«  th«  defend^Btt  asd  the  teaaat  la  SAid  InetTuaeat. 
Oefeodftttt  filed  his  uppeftnuaoe*  tof^etber  KFith  e  Jury  delta d 
aad  alee  filed  hie  effidaTit  of  nerita  to  eaid  oaaae  of  action. 
After  eaid  eauee  ma  at  iaa«e»  the  plaiatiff  prooeeded  to  start 
another  aotioa  and  oonf eased  judgamt  oa  the  lease  la  question* 
J^feadant  aoved  to  vaoate  aad  eet  aside  the  Judgaeat  entered  by 
•oaf easioR  aad  to  ateto  said  eaaae  beeaaae  of  the  peadeaey  of 
a  prior  aotioa  at  lav«  inrolTiag  the  saae  partioe  aad  the  s-.ae 
•*h|oct-aatter*  After  a  heariag  vpom  the  «otioa«  the  court 
ordered  the  firet  proeeediog  to  be  disaissod  atad  deaied  the 
aotioa  of  defeaiaad  to  set  aeide  the  jwfpiont  hj  eonfessioa 
aad  to  disaias  the  oause  beo^ause  of  the  poadaaoy  of  the  prior 
aotien. 

A  plea  in  ahatoaent,  eettiag  forth  there  is  a  prior 
aotioa  poadinc  iavolTing  the  saao  parties  aad  the  saao  sab} set- 
aatter«  oaless  it  e^MOs  within  cme  of  the  eroeptions,  euoh  as 
ooaeurreat  reaodioa*  ie  a  good  plea,  the  la*  doee  not  faror 
MBMroae  suits  and  where  one  aotioa  will  furnish  a  proper 
reaedj,  the  briagii^  of  aubeeouent  aotioaa  without  the  disaissal 
of  the  prior  suit  is  against  the  spirit  of  ths  law  and  will  be 
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atet«d.  It  ftpp«ers  to  ^m  tb«  7ul««  kov«Tcr«  la  this  ^taM 
tlutt  m  disalssal  of  th«  prior  &etloa»  •ff-n  afttr  th«  ploa, 
«Toid«  tho  atoateiaent  of  tho  seoond  suit. 

Tbo  SuproMO  Oourt  of  this  Ststo  In  th«  easo  of  ^yi.  ▼• 
Jitr  of  ^hloagQ*  S18  Ill<(  107,  in  its  opimioa  said: 

*Tkt  oourt  rulod  Xht   diaaioso.1  of  tho  prior  pro- 
eoodlttg  oToldod  the  ol»jootlom  tliat  a  fomor  aotioa 
«»•  poadiag^  «ad  dooliaod  to  diooioo  this  proeoodiac 
tat  proooodod  to  final  Judg»oat*  and  this  la  urgod 
ao  for  orror.  Appollaata  rofor  to  tii9   anoioat  rule 
of  ooa«oa  lav  ploadlag  tkat  a  pica  of  aaotbor  auit 
pending*  if  proven,  abatoo  tbo  aoooad  aetioa,  and 
eetinaol  for  the  city  eito  the  later  holdings «  ausd 
what  seeas  to  ^  the  ourrent  of  aodom  authority, 
tteat  the  disaiesal  of  the  prior  aeti«a,  OTea  after  the 
pleft,  a'voide  the  abataoent  of  the  seooad  suit.  * 

While  this  aetii^  vas  a  speoial  aseeoaaent  prooeediag,  and  it 

appenrs  that  objootions  were  filed  to  the  aasessaent  has«d  oa 

the  aerits,  as  veil  as  otojeotioa  on  the  ground  of  a  prior  suit 

ponding,  aeTortheleea,  the  laag:aage  used  by  the  court  as  to  the 

role  appears  to  be  olear  aj»l  unajiiM.guoue, 

The  court  in  the  ease  of  Jereeinrilj.e  Shoe  afg.  Go.  t. 
lel^.  13&  111*  App.  496,  in  its  opinion  says: 

"Appellant  first  contends  that  the  court  erred  in 
overruling  its  deaurrer  to  the  first  and  second  repli- 
oationa;  that  the  plea  in  abateaoait  va«  good  «hen  filed 
and  that  appellee  eould  not,  after  the  filing  of  the 
plea,  dieaiss  his  foraer  suit  ftad  then   set  that  faot  up 
by  repj^ioatioa  in  answer  to  the  plea.  This  subjeot  is 
one  upon  wkioh  the  authoritiee  are  not  altogether  in 
aecord  and  while  the  mtthor  and  e^ipiler  of  the  first 
edition  of  the  Aaerieaa  aad  fiw^iali  £ao]ielopodia  of  I^w, 
TOl»  8, page  5S1,  supports  the  ooateatioa  of  appellant, 
yet  ve  do  not  think  that  aueh  etateaent  there  aade  is  in 
aecord  vith  the  aore  i|«dera  holdiag  of  the  ooarts.  la 
the  SaoyelepedU  of  Pleading  and  Pmetiee,  a  seaewhat 
aero  reeeat  work  by  the  same  authority,  vol,  1,  oa  page 
T65,  the  writer  saye  that  ♦The  prevailing  rule  now  is 
that  the  disoontinuanoe  or  disaiss&l  of  the  first  suit 
after  the  eeaaMtnoe»ent  of  the  eeowid  aay  be  set  up  in 
reply  to  the  plea  and  thus  defeat  an  abateaent,*  aad 
in  a  note  on  page  786,  saye:  'Aooording  to  the  later 
eases,  the  objeotion  of  a  feraer  suit  pending  is  reaoved 
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Iqr  its  disaiasal  or  disoontlauaiiie«»  sTMa  aftyy 
l^Mt  In  mlMtcHMiit  Im  the  seooad  suit*'  aiui  elm 
muKf   «athoxiti««  la  sup.  ox- 1  of  the  sore  aodara 
raJLt.  Thara  «aa  ao  «rror  la  th«  aotion  of  the 
oouTt  la  ararruilng  the  daaurrer  to  aaid  repllea- 
tlcwa." 


to  the  aAM  effect  see  MIl£^  ▼•  Kelfar,  131  ill.  Xpp.   3M. 

aoreoTer,  the  affidftTit  la  a«pp«rt  of  the  aotloa  ta 
▼aaate  the  judgaeat  appears  to  he  b&aad  prlaolpai^iy  upoa  the 
faot  that  there  waa  aaoth«r  suit  psAdlas  aad  did  not  go  to 
the  aerita  of  the  aotioa.  Sueh  aa  affidavit  aust  ooataia  f&ets* 
la  support  of  the  aotioa  to  vawnto  th«  Jadgaoat*  whieh  ooti- 
•tltute  a  defease  to  the  aotioa  upoa  the  aerits.  A  plea  la 
ateteasat  is  pureXy  a  dilatorr  i^oa.  »sstera  Hagdaars  Qo.  r. 
ffllfflflfri  ft  Til  3U  Ul.  kp^»   &I3*  The  suffieieaoy  of  the 
faots*  upon  i^hioh  the  eourt  aoted  la  denjriag  the  aotioa  to 
Ta«fcto  the  jndgasat«  h»s  aot  beea  presested  or  urged  as  a 
fTouad  for  rsTeraal  la  the  brief  filed  la  this  oourt.  to, 
therefore*  assaae  that  the  oourt  rightfully  exeroised  its 
diserstioa  la  refusiag  to  opea  the  Judeasat*  aad  peralt 
Voortees  ths  right  to  ooae  la  aad  defead* 

for  ths  rcAsoas  statod  la  this  opiaioa,  the  jadgaeat 
of  ths  ifemiolpal  Ceart  is  affirsod* 
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Opinion  filed  Nov.  6,  1939 
m.  FfOKIOXiia  jruSTIOt  WILSOI  <ieliYer«d  th«  opinion 
of  tlbe  oovxt. 

8t«T«  Boll»clc*  the  plaintiff,  brought  his  action 
«C*iiMt  3a«ueX  Vig,  d«fendsi.at9  for  work  and  InDor  pexfova«d 
on  oortAln  l>uilding8  belonging  to  the  Atfondimt^  located  at 
Xb<««  Indiana*  The  dofandant  filod  hia  affidaTit  of  aarita, 
eharging  aaong  other  things,  that  the  plaintiff  had  brs«glit 
suit  on  the  saa«  elain  for  the  saas  asi^vait  and  for  the  ssjm 
work  in  Starke  Oounty,  Indiana;  that  the  eauss  tras  triad 
before  the  Oireuit  Oourt  of  that  Oo^nty  and  resulted  in  a 
finding  and  judgaent  in  favor  of  the  defendaat* 

The  only  issue  before  us  ie  as  to  whether  or  not 
the  proof  sustained  the  position  of  defendant,  nasiely,  that 
the  natter  was  rja.  adiudioata.  and  therefore,  the  plaintiff 
not  entitled  to  reoower.  To  sustain  the  is«v«s  on  b^alf  of 
the  defendant,  counsel  introduoed  in  evidenee  a  eertain  reaard 
•f  the  proceedings  in  the  case  in  Starke  County,  Indiana. 
This  record  included  a  notice  of  neohanies*  lien  for  work* 
labor  and  naterial  furnished  at  the  request  of  the  defendant 
up<m  the  premises  in  <|»ssti«ai,  together  with  a  copy  of  the 
coaplaint  filed  in  said  oauee,.  The  oosqslaint  ohargec  that  mi 
the  30th  day  of  llay,  193S»  the  defendant  waa  the  o«^r  of  the 
prcnisee  in  question  and  entered  into  a  certein  written  oontraot, 
und»  which  the  plaintiff  agreed  to  perforsi  the  work  and  labor 
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iB  quMtlon*  for  a  flx«d  prle««  A  oopy  of  the  eoatraot  «tt«eh«d 
to  ^e  ooaplaiat  appMurs  to  1M  olgaod  by  tbe  d«foA4?».nt  and 
th«  plaintiff,  together  with  two  other  poreotta*  JohB  R«^or  aad 
Stewe  Ootoaj.  The  ooapl&int  filed  ia  said  eauee  charged  that 
the  said  John  aehor  amd  Stere  Uobay  elaiai  to  hawe  wome   intereat 
Im  the  oontraet  aad  refuse  to  join  with  the  plaintiff  amd  are« 
therefore^  aade  parties  defoidaat*  Charge*  ftirther  ttet  said 
•lai««  if  ^nft   is  sutMiequent  to  and  j\tAlor  to  this  oi.c>ia«  The 
^udgMsat  order  im  said  record  shows  th%t  the  cause*  beiag  at 
issue*  «»s  sutaitted  to  the  court  without  a  jury  aad«  the  court 
hawing  heard  ewideaee  atid  being  duly  adwised  in  tbe  preadses* 
fewid  thB.%   the  plaintiff  took  nothing  by  hie  e^aplaint  aad 
that  the  defendant  reoowered  costs* 

l^oa  a  readimg  of  the  eeaplaist  it  is  apparent 
that  it  is  for  work  amd  labor  upoa  the  pre«ises  of  the  defeadant; 
for  the  saiM  work;  for  the  saae  aaotiat  aad  for  the  ease  period 
of  titte.  It  is  insisted*  howerer*  on  behalf  of  the  plaintiff 
ia  ttie  iaat'^nt  ease  that,  while  a  writtMi  contract  was  entered 
into*  the  faot  ims  that  the  said  Joha  B^or  and  Stewe  Dobay*  who 
were  to  bawe  beea  associated  with  the  plaintiff  ia  the  work*  had 
MthdrawB  fro«  the  contract  and  that  the  work  aad  labor  was 
dome  aad  aaterial  furnished  by  the  plaiatiff  alone*  aad  that* 
therefore*  ^e  principal  ease  was  based  apom  a  aow&tioa  aad  not 
upcm  the  origiaal  etm tract.  Fiurther  that  the  record  filed  for 
the  purpose  of  showing  th«  prior  adjudicatioaa  appears  to  hawe 
been  tried  up^i  an  aaeaded  eoaplaiat  which  is  not  included  in  the 
record  and  that*  therefore*  the  proof  as  to  what  was  inwolwed  ia 
the  ptioT   deolaioB  is  not  ia  cglrdeBce.  Ia  »aswer  to  this  it 
■ay  be  s^id  that  tiie  judgaeat  order  itself*  c&ntaiaed  ia  said 
record*  appears  to  be  b«i8ed  upon  the  ctMiplaint  aad  net  npoa  aa 
a«aaded  eoaplaint*  although  the   word  "insert"  ia  parentheses 
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ftpp«aring  in  tk«  record  wotad  indicate  that  ftn  aaended  coaplalnt 
Iwid  bcca  filed* 

OA  eroc$»*«9wiBi»tioii  tb«  plaintiff  adaittcd  tbat  be 
liftd  started  cult  in  Starke  CouBty,  Indiaaa  against  the 
defwidaat;  that  the  contract  «ae  the  same;  that  the  euit  wae 
for  the  eaae  work  and  for  the  OMie  aaeuBt  ae  iuTolred  in  the 
testast  oaee,  Thie  adaiaaion,  coupled  f?ith  the  record  as  we 
find  it,  ie  sufficient  ia  our  opinion  to  show  that  the  sa«e 
issues  were  iaTolved  ia  the  proceeding  ia  ttarke  QCftmtf, 
XadlJUMi  as  are  involved  in  this  proceeding* 

while  it  is  true,  as  *  g;emeral  rule,  that  the  record 
is  the  best  eTideaee,  nevertheless,  the  final  jud^sent  order 
ia  the  cause,  ooupled  with  the  admissions  of  the  plaintiff,  are, 
iB  «ur  opinion,  sufficient  to  show  a  prior  adjudication  hetweea 
the  persons  as  to  t*e  claim  ia  question,  ^ile  the  record 
iadiCAtes  the  filing  of  an  aaeaded  eoaplaint  and  is  sileat  as  ts 
what  it  contained,  it  doee  appaar  that  a  general  dealal  was 
filed  hy  the  defendant  and  the  court  found  the  issuss  in  his 
favor,  yadsr  the  oircuastances,  the  testiaonf  of  the  plaiatiff 
oa  oross-exaainatioa  was  oompetent. 

Heroaa  ia  his  work  oa  £stoppel  aad  aes  Judicata, 
Page  334,  Section  211,  says: 

* Parol  evidence  is  adaftssible  to  show  what 
facts,  not  inccBSistent  with  the  record,  were 
aeeessarily  or  actually  the  baeis  of  the  finding, 
where  the  record  is  sileat;  and  ia  aid  of  the 
iadcaeat  to  identify  the  parties,  as  well  »s  to 
Idsatify  ^e  esatroversy  and  show  th??t  the  j»tters 
la  issue  aad  decided  ia  the  first  action  are  the 
•aaa  as  those  pressated  for  deteraination  ia  the 
seaoad.* 

The  position  taken  by  the  ^Uatiff ,  that  the  instant 
ease  is  based  upon  a  novatioa,  is  without  a«rit.  rroa  the 


- 1  - 

*  belli  £is«^  fevirf 

dj3{^  at  bsvL&wis^  5s  #m»d«-< 

&*:  9.Z  Mooft-x  $^#  ■ «!;;  .  ■    i 

M«««9.  6.«t#  $mS$  f^^Lin  l&%iikm^^  «  tea  «t«: 


B-J' 


-  4  - 

•iriA«M*  it  la  apparent  tluit  th«  ooBdltioaa  »«r«  •xiatsBt  at 
tha  tiaa  of  tha  atnrtlBg  of  tha  prior  aetion  ia  3tarka  Ooftmty^ 
Indiaaa  and  tha  pl&iatiff  a&v  fit  to  elaot  to  aua  oa  tha 
written  oontraet*  rstthar  than  upon  tha  allagad  noratioft* 

for  the  raaaona  atatad  in  thia  opinimi*  tha  jttdgnent 
•f  the  Ifuaieipal  Court  ia  rarer aad  and  jndcaa&t  entered  hare 
for  the  dafand»nt. 

i^tmasMf  MiRs. 
Ktum  Alio  HOLDOM*  J4.  ftomn^ 
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Opinion  filed  Hov.    6,   1929 
MR,  JUSTIOX  NOLOOM  <l«llv«r«(l  th«  opinion  of  tho  oourt. 

Oft  «  tviftl  bofore  th«  court  irithout  the  Interrention 
•f  ft  Jury*  bp  AgroottOAt  of  tho  pftTtioo*  thoro  vao  a  finding 
Old  JnApiOftt  iB  faTor  of  tho  dof-adftftt*  nad  ^nifttlff  appoftlo* 

Tho  AOtioft  ofto  brought  by  plaintiff  ogninot  dofoBd- 
aat  for  a  roal  ootato  brolcoT*o  ooMdooion  olaiaod  to  hare  boon 
oamod  by  plaintiff  undor  m  wrltton  oontmot  for  tho  oxohango 
of  roal  ootato  botwoen  dof ondant  and  ono  OaTid  Pooftor* 

In  plnintiff'o  otates«Bt  of  olaia  It  io  oharg«d 
that  plaintiff  wao  a  duly  lloonood  real  oat>«te  broker  at 
Ohieago^  and  that  about  Hay  19»  1997,   the  defendant  Itoo  eaployed 
hift  at  a  broker  to  prooure  for  hia  a  puoohaaor  for  hie  t«ror«rty 
7043*7048  ttiohigaft  Avenuo,  or  in  lieu  of  a  pnrohaaer  to  prooure 
for  hift  aft  exohaftgo  of  tho  aforeaentioned  property;   that 
defendant  proaieod  plAintiff  to  pay  ooaaieeione  ae  fixed  by  the 
Ohiftaei  Real  Cototo  Board*  if  a  purohaoor  or  an  eroban»-e  ooatraot 

prooured« 

naintiff  allegoa  that  throag|i  his  efforte  a  ooatraot 

aade  botveen  defendant  Xvee  and  ono  Qarid  Ponaer  for  aft 
oxohaftgo  of  proportioo  at  a  ooftftidomtlon  of  31&0,aOO}    that  a 

vritteft  oontrsot  to  that  effeot  «aa  Ofttered  Into,  oopy  of  vhieh 
oofttraot  vao  attaehed  ae  an  exhibit  and  oade  a  part  of  tho 
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■i>it«n«iit  of  oiala;  tlmt  th«  regular  ooa«l«sloa  fixed  by  th» 
Ohleaco  Real  Estate  Board  for  aofl^tletlng  oxohango  oontrmoU 
mo  throo  por  oont  of  tho  prloe  of  th«  proporty,  and  th%t  is 
Aooord  thorewlth  plaintiff  lo  onUtlod  to  roeoTor  th«  sua  of  f4B00, 

Tho  oaoo  went  '^to  trlail  upon  an  anoadod  affi davit  of 
■•rlts*  whloh  adaittod  thf&t  plaintiff  im»  m  llo«n««d  real  ootato 
broker  and  wae  employed  by  defend«int  to  prooure  it  pnrohaeer  for 
defendant's  property*  or  In  lien  ther<>of  a  pereon  ready,  wliiincr 
and  able  to  exehaAge  the  property  with  defendant,  and  Ainita 
tkftt  defendant  ngre«d  to  pay  plaintiff  the  regular  real  est'tte 
broker's  ooandeelon  aeoordlng  to  the  rulee  of  the  ^hloago  Heal 
Setate  Board,  and  that  on  the  19th  day  of  liiay,  1937,  defendant 
entered  Into  a  oontraot  of  exohange  with  one  David  Poener  at 
the  repeat  of  plaintiff.     Defendant  then  alleged  thtt  eald 
BaTld  I'oaner  at  the  tine  of  entering  Into  the  oontraot  and  at 
the  expiration  thereof  eae  unable  to  oonply  with  Its  terne,  or 
that  he  eould  not  supply  a  good  mereh^ntable  title  to  the 
property  due  to  oertaln  naterlal  defedts  In  the  title,  and  eas 
unable  to  ooaply  ultb  the  teras  of  the  agreeaent  through  no 
faiilt  of  defendant*     Defendant  further  states  that  he  vas  at 
all  tlaes ready,  able  and  willing  to  o«nT»ly  with  Ma  pnrt  of  the 
agreeaent  and  with  the  teras  as  set  forth  In  the  oontraot. 
Defendant  denies  that  ptelntlff  proonred  a  person  ready,  able  and 
willing  either  to  purohase  defendant's  property  or  to  furnish 
defendant  a  oeaplete  aerohantable  abstract  of  title  or  any  other 
•Tldenoe  showing  that  the  purohaser  had  good  and  sufficient 
title  at  the  tlao  of  the  oontraot  or  at  Its  expiration,  as  set 
forth  la  pXalatlff's  exhibit  A  attaobed  to  his  statoa«it  of 
olala* 

Upon  the  trial  plaintiff  mtroduood  the  oontraot  of 


i 

I 


Mw  hmf  ^^£:3tJif  arf*  irl  afi^^t*!;  tv>it'^'tMm  iii»#ir<9»  ot  ou^  x»i:»^iE«i: 


-  3  - 
•xohaag*  b«tv«6Q  d«femd,^nt  nuA  Po«n«T  and  than  rcflt«d  hit  •ast* 
Vnimt  th«  «d«lasiont  of  defend- Qt*8  seeond  aoieBded 
ftffld&Tlt  of  ««rlta,  «•  AboTo  recited*  «nd  the  introduction  \ty 
plaintiff  in  evidneiee  of  the  eontmot  betveen  defendant  and 
Poener  tot  %n<  exohange  of  property*  exdouted  by  -lefendaat  nnd 
Poener*    nlaintiff  had  mde  n  prian  facie  oaae,  which,  <^lthout 
oounterrKiillng  proof*  w«uXd  entitle  him  to  r^oorer  the  oomalaaion' 
aued  for.     JiUfiU.  ▼•   Soh^rtat,  343  III.  App.   416*  ie  an  authority 
la  point  austnining  the  foregoing  atatenent.     Thla  oourt  aaid 
1&&SX  aUJL  iA  the  Luona  easet 

"The  tri^I  oourt  held  that*  it  being  ttlwam 
t}^%  the  defend%nt8  had  entered  into  a  wiitten 
eoatraot  with  Stukia  and  hi  a  wife  «  the  pfurohaaera 
procured  by  the  plaiatiff  -  a  pri«a  fkeie  aaae  aaa 
aade  out  la  favor  of  the  latter*  to  the  effect  that 
he  had  procured  parti ••  ready,  billing  and  able  to 
aake  a  traaeaotioa  agreeable  to  the  defeaiaAts.     In 
oar  opinion  that  ruling  irae  eorr^ot." 

An  atteapt  «a«  aade  by  defeadaat  to  proTo  by  oral 

erldeaee  that  the  title  to  Poaner*a  property  oorere'l  by  the  contract 

aaa  defeotiTC.     There  ia  no  eeapetent  eridenoe  in  the  reoord  to 

tint  purport  or  effect.     It  ia  the  law  that  title  to  real  eetate 

can  only  be  proTea  by  doows«ntary  eridenoe.     Aa  aald  la  £Zil£  ^* 

Q«yTY.  174  ni.  59B; 

"A  nuaber  of  attomeya  and  enuainera  of  real 
estate  titlea  were  offered  by  appellee  to  ehow  the 
title  to  appellant* a  property  wae  defeetiTe.     Thia 
waa  iaproper.     The  suffloianoy  of  any  title  to  real 
eaiate  property  ia  a  Question  of  law*   and  not  of  fact 
to  be  proTea  1^  the  opiniona  of  vltneeaea.* 

X»  AtitftXa  ▼•  T^f  ti?»T>lft»  103  111.  »4,  the  court  aaid 

on  thia  point: 

••nren  if  the  validity  of  the  ergaaitatlon  of  a  cor- 
poration oovild  be  attftoXed  in  a  oollateral  proeoeding*  the 
rulea  of  evidence  do  not  permit  the  proof  of  the  wr^nt  of 

title  to  land  by  verbal  teatiaoay.       The  title  to  real 


jfjjf-^'  ,        ■   .s^-h,/  ,,^»«»©*i 


i,*^- 
(fi 


f^.t:! 


'It  *© 


^MummmsimitmmmamMmmmmm 


-  4  - 

••tate  is  r^qulr«4  to  b«  In  wrlUnc*  *»*•»  •••I*  »«4 
nil  know  that  tht  •oatcnta  of  ouoh  Inatrumonto  oannet 
^  proved  by  TArbid  tooUaony  «■!•••  tho  orlciMl  i» 
loot  oT  dootToyod.     Tho  boot  mdonoo  ouot  bo  produood 
and  oooondnry  oTldottOO  eoBBot  bo  admit  tod  unlooa  tho 
boat  la  ttot  attolnabLo.     TlUo,  or  tho  aboonoo  of  tltlo, 
oaanot  b«  prorod  by  Torbal  toatlatony  oo  long  ao  thore 
la  Tfrttton  oTldonoo.     Horo  thoro  woo  on  attoapt  to 
proTO  tho  mat  of  tlUo  by  poraona  that  «ay  bo  wholly 
«»Quallflod  to  dotemino  irhat  eonotitotoa  tltlo.      In 
■any  oaooa  tho  boat  land  lawyora  and  aoot  akillful 
ooaToyaneon  aro  pori^oxod  to  dotoralno  whotbor  a  tltlo 
la  OT  lo  not  porfoct.     Thlo  Uluotratoa  tho  irlado« 
of  tho  law  in  requiring  tho  ondonoo  of  title  to  root 
In  vntlng«  and  ail  quoatioao  ao  to  tho  Talldity  of 
tho  tltlo  to  bo  dotonainod  by  oourto  ohon  oontootod^ 
and  not  by  poroons  unoltlllod  ao  to  what  oonotitutoo 
tltlo.     «on  woiild  bo  laooouro  in  tholr  poooooaiona  If 
tholr  Utlo  diffnulMdM  tho  oplnlona  of  tholr  nolghboro. 
wbothor  odttoatod  or  illltorato«     Tho  ruloo  of  orldonoo 
woro  Tlolatod  in  thla  oaao  by  adolttlng  tho  moro 
opimlono  of  wltaoaaos  to  proro  tltlo  In  thlo  oaoo." 

Tho  fovogolng  dlota  lo  pooullaYly  approprlato  to  tho 
faoto  In  tho  esoo  at  bar.     Tho  attOapt  hero  waa  to  proTo  that 
Poonor*o  tltlo  wao  dofootlwo  by  oral   toatlaony.     euoh  toatlaoay 
«ao  Inadaiaalblo  for  that  purpooo.     Furthoraoro  the  oontraet 
prowl dod  that  If  thoro  woro  any  objootlona  aado  to  tho  tltlo, 
thooo  objootlona  ahould  b«  In  writing*     fono  ouch  waa  proffered 
la  thla  oaoo«     Wo  therefore  hold  that  there  wao  no  eoapotoat 
owldonoc  afaowlng  any  dofoot  in  ?oomor*o  tltlo.     Moroowor  It  lo 
ateittod  by  defendant  hlaoolf  that  the  abatraota  of  tlUe  to 
tho  Piooaor  property  wore  in  hlo  pooaooalon.     Therefore,  If  they 
ohowod  any  dofoot  in  the  title.  It  waa  within  hlo  power  to  produoo 
owldonoo  of  ouch  dofoot  froa  auoh  abotraoto.     when  oounael  for 
plaintiff  oouglbt  to  prowe  thla  foot  by  tho  orooa  oxaai nation  of 
the  defendant,  tho  ocfurt  orronoouoly  auotalnod  objootlono  node 
by  defendant  to  auoh  proof,  and  tho  oourt  rofuaed  further  to 
poralt  plaintiff  to  ohow  by  orooo  oxaolnatloa  of  dofendAnt  that 
BO  written  objeotlono  to  Poanor'o  tltlo  woro  aado*     ^"hla  wao 
llkowloo  error* 
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Th«  \9Btimouf  of  Po«n9r  ««,■  tftk«B  Kt  th«  InaUno* 
of  defonditnt  iff  dopooltlon.     Upon  th«  trial  dofoBdamt  did  not 
•iVBll  of  PoonoT**  depoaitlon^  rhereupoa  plaintiff  sought  to 
iBtroduoo  tb«  oaiMO  in  OTldonoe,  iBut  this  tho  court  refuted  to 
pormit  for  tho  ro^ooa  tha^  it  w»a  tftkom  at  tho  Inotanoo  of 
dofendant.     Oouasel   otatod  «toat  ho  oxpootod  to  proTo  by  tho 
dopooltion«  but  on  objeotion  of  defendant  tho  oourt  refuood  to 
porait  oounaol  to  Bake  aii)r  offer  of  auoh  proof,  and  ^ould  not 
porait  oounael  to  afguo.     Thie  ruling  was  highly  prejudioial  to 
plaintiff *a  easo* 

Z&  £&g8tJtl  ▼•  SsISSMm.  3^  ZU.   134,   tho  oourt  oaid: 

**Dy.  areono  died  before  the  trial  but  hie  depoeltlom 
hat  been  taken  by  tho  defendant,     Tho  plaintiffs  offered 
in  endeaoo  oortain  oueatioaa  and  aasvora  ooatained  la 
the  dfp*«itioB  in  both  the  diroot  and  orooo-oxaaination, 
■aking  the  witaosa  their  own  for  tbat  purpose,     the 
defendant  Ob jootod  to  reading  the  orose^interrogatorios 
%Bd  answero^  on  the  ground  that  hating  nado  Qt,  aroono 
their  ova  witnoaa  the  plaintiffs  wore  prooludod  froa 
offering  his  testiaony  on  oross-exaai nation.     In  Adaaa 
▼•  Ittii^  <&  ni.  384,  it  tMis  hold  that  whore  one  party 
takes  a  deposition  vhioh  is  not  idthdraen  before  the 
trial  and  fails  or  rofttsos  to  road  it,  the  other  party 
aay  introduoe  it  aad  aay  road  the  oross-ezaaination. 
The  oourt  did  not  err  in  that  ruling.** 

Xm  iOaMM.  ▼•  JI&8££LL«  89  HI.  384,  it  was  said: 

''It  is  next  urgod  that  the  oourt  erred  in  perait- 
ting  appellees  to  read  the  oross-ezaai nation  to  Wfttson'a 
dopoaition.     le  see  no  obleotioa  to  euoh  a  praotioe.     It 
has  alwajra  boea  uadoretood,  that  whore  one  party  t<^kos 
a  dsposltioa,  unless  he  obtains  leawe  before  the  tri<a 
and  withdraws  It,  if  he  fnils  or  refuson  to  read  it,  the 
other  perty  aay  introduoe  it.     All  depositions,  so  long 
as  they  are  on  file  in  the  Olerk'a  of  floe,  i^hen  properly 
takoa  and  oont&ining  ewidenoe  pertinent  to  the  issue,  aay 
properly  be  ussd  as  ewldenoe  on  the  trial." 

in  A91f  ^^fftlflPfy  Vffi  ▼•  U.   S.   Papey  Supply  ^.. 
833  ni.    ^68,   it  was  saidi 

*The  oouirt  held  the  oontrary,   citing  Adaas  ▼, 
Ruassll,  3SSBlSk»  ^^  obsenrlng  that  where  one  party  takoa 
a  dopoaition  v^hioh  la  not  withdrawn  before  the  trial 
fails  or  refttsos  to  read  it,   the  other  party  aay 
introduoe  it  and  aay  road  the  orosa-exaaination. *     Other 
dooisioas  substantially  to  ths  saae  effeot  are  to  bo 
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found  Im  IteQoriilok  Harytiag  ^f.  t.  ^tflti*  tl   HI* 

App,    3I6t   fcrtl«tt  T.   SlttshW.  117  Ul.    App,   138,   and 
Sujtusjr.  MiurAooh.  154  111,   4pp.  270." 

Th«  oourt  erroni«o<u«l7  adalttttd  la  rrldMio*  at  th« 

ln>taao«  of  dtfMMlaiit  9M&  oT«r  tb«  objeotioa  of  plaintiff ,  a 

l«tt«r  dnt«d  May  31,  193?,  writtan  bf  plaintiff  to  OaTid  Peaaar, 

vMoh  is  R8  followat 

"On  tha  signing  of  ths  oontraot  for  tha  purohAsa 
of  tho  33   flat  building  loonted  at  7043-7044*7046-7048 
Miohigaa  ATanue,   ^^ioago*   Illinois,  it  i«  agrs^d  that 
this  o<mtraot  Is  niill  and  rold  ualass  a  sooond  oortgago 
it  anangsd  sultabls  to  you** 

This  lottsT  was  vrittaa  tivo  days  after  tha  axsoution 

amA  dsllTory  of  th«  sxohange  oontraot  botvooi  Ives  f^nd  Posnor. 

Tharafora  that  lottor  was  abortiTo  to  ohaAgo  ths  terms  of  the 

vritten  oontraot,  vhieh  was  under  seal.     There  is  no  refersnee 

t^  a  saoond  aortgAgo  found  in  the  oontrnot  between  the  parties. 

The  oontraot  is  under  seal  and  ootdd  not  be  oiMScoii  by  p«3^« 

jMSdauL  ▼•  mnjab  aes  in.  342;  A^ygftvAffr   ▼•  SsULXL  i^  i^id* 

888}   Ry<*tti|f  T.   yisohey.  ai6  ibid.  143. 

It  appears  that  one  Herbert  X.   Bradley  appeared  in  the 

trial  oourt  as  one  of  the  attorneys  for  defendant  and  also 

represented  l^rld  /"osner.     In  the  preliainary  stage  of  the  trial 

Bradley  nado  a  stateaent  to  the  jury  tnt^r  alia  as  follows: 

*I  think  I  will  sake  a  short  opening  stateaent, 
aaA  enter  ay  appearanoe  as  assooiate  counsel,  Herbert 
I.  Bradley,  and  ay  offioe  is  130  ^outh  BaSalle  streetp 
•ad  I  shall  also  be  a  witness  la  the  oaee." 

Xt  was  entirely  unethioal  oonduot  on  the  part  of 

Bradley  to  oooupy  the  dual  position  of  oounsstl  and  witness 

for  a  party  in  the  saae  otse.     This  pr«otioe  has  been  oondeoned 

by  our  ^preae  Oourt.     It  was  effrontery  for  Bradley  to  et»te  that 

he  entered  his  appearanoe  ae  attorney  and  also  for  the  purpose 

of  being  a  witness  for  his  dlent.     Bradley *s  teetiaony  is 

entitled  to  but  little  If  any  or  edit.     By  hie  own  action  he 

diooredited  biaself  as  m  witness. 
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A«  th«r«  miM%  !>•  A  n«ir  trial*  w«  refrain  fro* 
T»««iB«  upon  tho  wolght  of  the  teatiaony,  V)ut  for  the  erroneous 
rulings  of  the  oourt  in  this  opinion  above  indioated*  the 
)«dcBiiBt  of  the  tfunioip<L   -ourt  is  rerersed  and  the  cause  is 
reasBded  for  a  new  trial  oensistont  rith  the  law  as  saunoiated 
in  this  •piaioii. 

RXTIR8I0  A«0  RXIIUOSO, 

wtusoM^  r,j.  and  RrtfSR*  j.  oovoim. 
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'«.iMemacmKx»^..  '  ■■-"^"■■^■^■— *"===*""'— —^"-—" 


doiag  toutlBMS 

J)  KB  A  OOMPAinr. 


Appellant* 


App«Il««, 


MOTIO]  PAL  OOtWT 


or  (HICAOO. 
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Opinion  filed  Nov.   6,   1929 

MR.  JWfTICI  HOI.DOH  <l«llT«r«d  th«  opinion  of  the 
oourt* 

The  inception  of  this  notion  reeulted  fro«  the  ent»y 
0f  m  judpient  by  oonfeseion  upon  the  following  note: 

"R^SS  ^  ^^  Chicago,    Ills.   Maroh  5.  X9at. 

Sixty  dayn  after  date  for  rmlue  recelTed  I  proalee  to 
P»y^*o^**»«  9rd9T  of  »•   Q,   Zeraes  .«:   Ooapany  Fourteen 
HundTed  DollaTe 

at  the  offlee  of  B.   C,   zernee  «  Go.  19  8.  UBalle  St. 

untU^'^^rr'*  •*••   ^'  *****  ^'  *****  *'*•'  aaturltf  * 
(Here  follow*  the  warrant  of  attorney  to  eonfeee  Jud«»*nt.) 

(ilcaeA)     "laanuel  j,  Ooodmn". 

Ob  Auguet  31,  1938,   there  w«o  n  Jndgaent  entered  by 
eonfeaeloB  agalnet  defendant  and  in  fav*r  of  plaintiff  for  the 
•UB  of  tl53e.80,  with  oo«ts«     On  Botion  of  defend%nt,  rappBrttd 
by  an  appropriate  affidavit,  the  judgnent  rae  opoBed  and  defendAnt 
let  in  to  plead.     By  agreeaent  of  the  parUee  the  oaee  waa 
aubMltted  for  trial  before  the  court  without  a  jury,  and  resulted 
In  a  finding  agalnat  the  plaintiff  and  the  reaultlng  judgaent  of 
Mi.  iZ&fiUlk    f^f  reoord  is  b«fofe  us  for  reriew  on  the  appeal  of 
laalntlff. 

.  QBfwitfant  has  failed  to  appear  on  this  appeal.  In 
4«f«B4aBt«e  affidavit  of  »erltonou»  defense  he  states  that  he 
BBS  iBtrBdttoed  to  plaintiff  for  the  purpose  of  Baking  a  Iobb  for 
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«  baiXdinf  to  b«  treot«d  at  6819  ->  87  Sovth  tedslc  ATwiutf  Ohiosgo; 
that  Plaintiff  r^praaantad  to  hla  that  ha  oould  aal^a  a  leas  with 
th«  S^lff  Trust  »  Si^naga  Bank*  but  that  ha  oauld  gat  ao 
aaaalaalon  from  tha  bank  and  daslraA  that  dafand^nt  pajr  hla  a 
bvokar'a  ooanlaaloa  rapraaaatlnf  that  It  ■hoaH  aaawg  enit  of 
th«  loaa;  thnt  la  ardar  16  ba  oartaln  tha  aMnlaaloa  would  ba 
]iald  ha  raquastad  daf«nd«iiit  to  glva  a  nota  for  tha  aMwat  of  tha 
ftowirt aalan^  yajahla  la  So  dajra  with  prorlalon  "that  If  laaa  «a« 
not  obtalatod  at  that  tia«  that  tha  acta  vould  ba  axt<»ndad  until 
•paalng  of  loan,"     Dafandtiat  further  atataa  that  tha  loan  hao  aat 
baan  opanad  and  tha  plaintiff  In  ooaaaquanoa  la  not  watltlad 
to  hla  ooMolaalon  undar  tha  nota  axaoutad^  and  ha  furthar  ahowi 
in  aald  affldaTlt  that  ha  has  dlaaovarad  elnoa  tho<  azaoutlon  of 
tha  nota  that  plaintiff  had  an  agro'^want  with  tha  "bank*  i^araby 
ha  waa  to  T*9ty  a  ooaadaslon  on  tha  loan  froa  thaa^  and  ^at 
tba  rapraaantfttlon  for  tha  obtaining  of  aald  nota  waa  tharafora 
falaa  and  fraudxilant^  and  that  tha  nota  waa  obtalnad  by  ouoh 
falaa  and  fraudulant  rapreaantAtlon,  and  thut  tharafora  thara 
waa  no  oonaldaratlen,  or  a  total  fallura  of  oonaldaratlon^  for 
tha  exaoutlon  and  dallwarjr  of  aald  nota.     That  affidavit  waa 
aada  on  tha  Motion  to  waeata  tha  judgiaeat  by  oonfaaaloa  and  stood" 
as  an  affidavit  of  narlto  In  tha  oaua«« 

It  la  olaar  fro«  n.  raadlng  of  tha  nota  abdva  aat  out 
that  BO  oottdltlon  la  ooatalnad  In  It  of  any  kind  that  tha  nota 
ahall  not  be  paid  vhen  dua  by  Ita  taraa.     Tha  nota  la  tha  oontraot 
of  tha  parti aa  and  oannot     ba  ohanfod  In  any  aanaar  by  parol*     Tho 
nota  la  paynbLa  unoondltloKally  anA  at  a  tlaa  oartaln  and  la 
binding  upon  tha  parties  to  It  without  any  rarlatlon. 

HowaTar«  dafendant  taatlflad  on  oroaa  axaalnAtloa 
that  ho  had  tltla  to  tha  proparty  on  whloh  ha  authorlsad  lAalntlff 


Xl#m#  h^^mtm  wi  »iuont  »tw  i»stf  f»«H^  %mit  fiuft  *m  &f)^lf*.ti^  ^-os 

S^;i.i  •      ''^19  few©   ,«©it*«f0|i-«tS?1E«:m   *;-'  r*   br.  ■•■■■:  •^Rii-.'l 
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»i  has  AUt%»i>  »»W  j«  #J  haiF*  xJ-Sjsm0UMaim.«m  niMa'tm  »^  »*«■« 
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te^gct*   hia  a  l«am;   that  aooer<liBc  to  a  l«tt«r  date  Mareh  6, 
I938«     li4Mbr««««d  to  plaintiff  ht  agy««d  to  pay  a  oowilaaiOB  of 
y%  %•  thai»  "Z  didn't  rmj  aarthlng  to  Zomoa  but  I  garo  tboa  a 
Bota  for  tho  ona  p«r  eoat  and  that  11400  mo to  ropraaontad  tha  o«o 
por  oant.     Thara  laa't  sny  <(uaatioa  abevt  that.     I  vna  to  pay 
ona  p0T  oant  sMsntloned  In  thla  latter  irhlob  read  &e  followa: 
*AboTa  oondaalon  of  one  p9T  oant  la  payable  to  you  raf^rdleaa 
of  any  ooaniaaloB  vhloh  jfrnfu.  aay  reoalTa  froa  your  prlnolpal**  * 
Oafondant  sent  plaintiff  a  letter  in  whioh  he  aaldt 

*Oontalo«OBt 

In  oonaldaration  of  One  Dollar,   receipt  of  whX9k 
la  hereby  aoknoal edged,  and  in  further  oonei deration  of 
your  aerrleea  in  prooturlng  for  ua  %  flrat  Mortgage  loan 
for  the  aun  of  |10O,OOO«OO  *  **  to  be  aaoured  by  our 
property  at  83S1  -  |SS7  South  Kedaie  ATonuo,   aaid  loan 
to  be  plaeod  aoeording  to  the  teraa  aa  proTidod  for  la 
our  applioatlon  to  you  *  *  ve  agree  to  j»ay  a  total  oos- 
■iaaioB  of  soTon  (7%)   per  oent.     The  ooaatlaaion  ie  pay- 
able aa  foil  owes     One  (1^)   P«r  eeat  ia  to  be  p.%id  direot 
to  B.  C.   Zemea  «nd  Conpany  *  *  *•     The  abare  ooMU.aaion 
of  one  (1%)  pBT  oent  ie  to  be  repreaented  by  a  note  pay- 
able in  60  daya  or  aooner  if  ve  reoolre  the  prooeeda  of 
tho  aboTO  loan  before  00  daya  fron  date    hereof*     The 
aboTo  onnadaaion  of  one  (1ft)  p^r  oent  ia  payable  to  you 
regardleaa  of  any  coaniealon  irhioh  yon  nay  reoelTo  freei 
your  prlnoipal* 

Zn  the  event  of  our  failure  to  pay  the  above  oo»» 
slaal«A,  nind,   ahould  you  oonfeaa  judgBent  on  our  note,  «e 
hereby  agree  to  inUve  all  ri^^ta  to  ooateat  the  judgnent 
for  any  oauae  n^tooerer,  and  wo  hereby  further  «ifrre«  to 
releaao  all  •ttox9  whioh  nay  InterTene  in  any  auoh  pro- 
ooedinga*  and  ooaaent  to  iaaodlate  exeoutlon  upon  auoh 
judtfMnt." 

Tbnt  deenaent  la  signed  "Snanuel  J«  Qoodaan". 

That  letter  whioh  undiaputedly  ealnatea  fron  defendant 
dlaeipatea  entirely  the  ohar{^  that  the  note  wae  obtained  by 
fraud  or  without  eonai deration,  or  that  it  vaa  to  be  paid  eroept 
aa  ia  the  note  apeoified.     whatoTer  was  to  beoono  of  the  rwudai^g 
•^  of  the  oowiiBaion  haa  no  effeot  In  say  wny  upon  the  payaent  of 
the  note  in  auit.     tt  la  patent  fron  the  foregoing  letter  that 
the  note  waa  to  be  paid  in  aooord  fdth  ita  tame.     Aeoer<3ing  to 

the  letter  the  tine  for  the  paynent  of  the  IJfc  eMniaeioa  »aa  60 


« t  * 

|JW«  lie 


f««rt*« 
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dnyt  and  tmder  th*  oonditlona  In  th«  l«tt«r  ttatcA  sight  bt  paid 
80oai»r«     The  X«tt«r  ond  th«  not«  %iik«n  togtthtr  vustain  •aoh 
othar  and  th«  atAtcm^nt  la  the  lttt«r  la  oonflraatory  of  th«  date 
wluiA  th«  not«  is  payaMLe  toy  its  taraa.     It  la  patant  tr^m 
iif—iant'a  oim  aTldenoe,  da  hoya  tha  nota«   that  ttaa  11400  toaing 
1^  ^iiMil aaioa  dua  plaintiff*  vaa  to  ba  paid  at  tha  Intaat  at  tha 
time  daaignat«d  in  tha  note*   ao  that  tha  dafaaaa  of  fraud  and 
want  of  ooByaidorntion  io  oatiraly  diasipatod  by  tha  eyldenea* 
OTaX  and  doavaaatayy*  of  the  dafandant  hiaaalf, 

Farol   eTldanoe  la  not  adjalaaible  to  ohaii£:e  or  altar 
th«  taraa  of  tha  acta  la  auit*     Keithar  oaa  tha  tiaa  of  pajaoat 
ba  poatponod  by  aa  agraaaont  rooting  in  parol  <Lf  ^o^  ^^«  taraa 
of  tha  aota«  aad  all  auob  aridonoa  adalttod  on  tha  hoariag  vaa 
•o  dona  arronooualy.     ^%,   ff, ,  l\^%  K^rU  ▼.   ^  ride  tt%t  Oo..  et  al, 
884  111,   App.  348;   j^i^^  ▼.    fgy<^,  187  ibid.   199;  MaJOSll  ▼•    ^^••^ 
Oaa.  Ho,   S33S1»  fllad  ooinoidontly  «ith  thia  opinion. 

It  vma  hold  ia  jjnafflfT  ▼•   Dyu»>  337  ioid.   587,  th«it 
andor  tha  ganoml  rula  tha  party  to  a  written  oontr&et  aay  aot 
oaatradiot  tha  taraa  of  that  oontraot  by  parol.     A  dafaadsat  la  am 
aetioB  OB  a  aota*  aaeoaditional  ia  its  tema,  ootild  not  ahov  by 
par«l»  aToa  aa  agaiast  tha  payoo*  that  tha  parti aa  had  aa  undar- 
ataading  that  tha  ooatraot  was  ia  faot  oonditioaal.     Heaob  t. 
JSankM*  194  iUd.  66S« 

wo  find  no  sTldeaoa  lagally  adniaaibla  oa  bahalf  of 
dofandnnt  uhloh  ia  auffioiant  to  support  tha  tladlBg  of  tha  trial 
oourt.     Tha  judgaant  of  tha  ihmloipal  Court  la  rararaad  aad  judg- 
aoat  for  tho  plaintiff  antarad  hara  for  #1938.50«  vlth  interaat 
tharaoa  at  5i  por  anmui  froa  August  81,  1838,  the  data  whaa  tha 
ladgaoat  was  antered  for  plaintiff  by  eonfesfsion  ia  tha  trlnl 
•dart,  aaounting  ia  all  to  tha  aua  of  11688.05. 

JUDGMfiaiT  RBTIKSKfi  AHO  JUOtfMIBT  HERI 

FOR  i*i.Ai8Tirr  roR  licss.os. 
«i;.80H,  P.J.,  Mm^wnmt  J.  ooBOOiu 


bli^  9^  titsim  ^f»t9  r^tfi  «$t4  al  »a'^i$kbnot>  ^4$  %»A«iif  httf,  «^6 
^ff&fi9btrh  «rCif  ■^tf  ^-t#i»qi;«:«ife  xXis^xlttr  -■  it'^tn^ir- 

Bj^  n.f   re  ;^^■•.  .  ^iy  ic^^r.^c'  ■'    ^I'ttjnS'am 

Jilt  it  #  •rfj^  Jff  .i^fiJtS^ift  ^--Nf  tnt:  •    ■  fmin.f^fit9  ini.  i!^i!k»  jr«;.'*)»'v^/>f;ib 

tw&rntifitk  4ii0  »<9®,$«1BJ.U  tol(  i-j.-ix    *.,*';! *s*fi*'    ;>*...-.;'.< ^        ■■'"'  t.7l  ttf«i6 
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r.o.atsit  fioi  txu 


mmtcui.* 
Hi.  8»ow, 


ARD^.    SROW,    aalliff  of 
tht  Muniolpftl  Court  of  CblMif*, 

Appellt*. 


Opinion  filed  Nov,   6,   1939 
nU  JXmnat  HOLOOK  dellT«T9d  th«  opinion  of  tho 
eourt* 

Thle  la  na  aotlon  for  tho  **  trial  of  right  of  proporty* 
in  wfaioh     tho  plflilRtlff  olaloed  to  own  four  tone  of  Poeahontaft 
Mine  ^a  Ooalf  whioh  tho  dofendant  Bmtm,  iNilIiff^  loriod  uoon 
nndor  a  writ  of  oxooutlon  of  tho  ttunloipal  Court  of  c^hiongt* 
in  n  oaoo  whoroin  Mmrlno  Goal  Ooapany»  a  corpora ti on*  woo 
plaintiff »   and  Oharloo  J.   Ruasoll   (the  husband  and  attomay  of 
jAaintiff)  was  dofoadant.     Dofoadnnts  filed  no  affid«Tit  of  aerite 
or  other  pleading*     Tho  oauoe  wao  tried  before  the  oourt  without 
the  Interrentlon  of  a  Jury,  and  there  vae  a  finding  against 
plalBtiff  9mA  that  the  property  wae  rightfully  in  the  hands  of 
Sbov«   the  bailiff.   After  ovornaing  aotlons  for  a  now  trial  and 
in  arrest  of  judga^^nt*  there  wee  a  Judgaoat  oa  the  flndlagf  aai 
plaintiff  brings  the  reeord  to  thie  oourt  for  reriow. 

Tho  dofoadants  hare  filled  to  appoar  and  deftnd  this 
appeal* 

The  plaiDtiff  was  her  <mly  wlMoss  and  she  testified 
that  she  ovued  the  loaso  and  purAasod  ths  fvumitura  oa  tho 
prealeoe  931-33  ^flndsor  Awoaue,   Ohioago*  for  the  sua  of  fl400 
frwi  Waldsaar  Oarleon  tn  Ootobor,  1937;   that  tho  lease  of  the 
proaisoa  was  assigned  to  her  by  Carlson  the  saas  day.     Ths  Isase 
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and  bill  of  cal*  v«r«  offtred  and  reoalY«d  in  eTldrao*  without 
objootlon.     Bho  furthor  tootlflod  that  hor  husbvindf  Oharloo  J. 
Ru«««ll«  had  no  Intorwot  olther  In  tho  leaao  or  tho  fumituro, 
vhloh  aho  uaod  nm  a  rooalng  homao,  and  whlla  h«T  huaband  IlTod 
and  boardad  with  her  ha  paid  lIOO  a  Month  for  his  board  and  rooa 
and  that  tho  purohaaad  the  rooaing  houee  laaaa  nnd  fUmltiiTa 
with  har  own  aonay;    that  ahe  purohaaed  ooal   fro«  the  01 ark  Ooal 
OMpaay  and  from  the  Marina  Coal   ^'oapan/s  that  the  ooal  taken 
by  Snow,   the  bailiff,  waa  pert  of  the  ooal  whioh  ahe  had  pur- 
ehaaed  from  the  George  1,1X1  Ooal  Ooapaay,  and  ahe  produoed  two 
Mile  in  her  own  na««,  whloh  were  reoeipted.     Theae  reoelpted 
billa  were  llkewiao  reoeiwed  in  erldenoe.     She  alao  teatified  that 
she  paid  for  the  ooal  by  bank  aioney  ordora  payable  to  her  own 
order  and  by  her  endoraod  to  the  George  Lill  Ooal  G^mpmj,  whloh 
order*  vera  offered  and  reoelwed  In  erldenoe,     *>he  alao  teatified 
that  the  noney  uaed  In  the  purohaae  of  the  rooaiag  houae  waa 
■oney  ahe  Inherited  prior  to  her  aarrlago  and  which  ahe  had 
invested  In  a  floral  busineaa  where  she  had  worked  subsequent 
to  her  marriage,  and  also  noney  that  she  had  aade  froa  inwestaients 
in  ohattel  nortgagoa* 

To  neot  the  oase  thus  nade,  defendant  put  upon  the 
witness  stand  one  Hoskino,  the  annager  of  the  Marine  Coal  Ooapnny, 
who  teatified  that  he  sold  ooal   to  Charles  J.   Russell  on  two 
•••noions;  that  a  ana  oalled  hia  on  the  phone  and  stated  that  he 
was  Charles  J.  «uaaell  and  to  deliwer  six  tone  of  ooal  to  931-33 
Windsor  Awenue;   that  the  first  order  was  for  six  tons  and  was 
paid  for  by  the  personal  oheck  of  Chaflea  J,  Russell;   that  the 
last  six  tons  were  not  paid  for  and  that  he  aued  Charles  J. 
Russell  for  the  wnlue  of  the  ooal  and  obtained  *   judgaent  against 
hia  for  the  aaouat  due  for  said  six  tons  of  ooal. 


JI60T  ha*-  Mj«bo««  BtH  "S&ln  it  am  •■■■'"•• 
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Th«  foT«gilng  imt  all  tht  tcttlaony  offertd  or  h^avd 
upon  thtt  trial  of  the  oaso* 

For  sixty  yoars  undor  the  statutes  of  this  st«to 
vMMA  hsTS  beta  saanolpstod  frooi  thslr  ommoa  law  dlsabllltlss 
as  to  ovalng  propsrty  and  eoaduotlng  buslasss  In  thslr  o«n  aaass 
without  ths  IntsTfsrsnos  of  husbasd**  sad  la  a  asasurs,   so  far 
as  propertf  rights  ars  ooaesmsd»  undsr  the  statutes  of  this 
■tato«  husband  and  vlfs  ars  oa  a  parity. 

It  will  bt  ssea  froa  the  foregolag  testlaoay  of 
plaintiff «  whioh  Is  aot  dealed  by  any  proof  on  the  part  of  defead- 
aatSf  or  either  of  thea  ,  that  plaintiff  was  opera tlag  a  rooalaf 
house  aad  that  the  oonl  levied  upon  by  dalllff  8aow  was  her 
proT3erty«  bought  and  paid  for  with  her  own  aoney,  to  be  used  la 
the  operatioa  of  a  rooalag  house  carried  oa  by  her  at  831-39 
Windsor  /^vweaue,  Ghlo<<ige* 

There  Is  aothlng  In  the  proofs  to  dlsoredlt  the  sworn 
testimony  of  the  plalatiff  Xhxkt  the  ooal  lewled  «poa  by  Bailiff 
•now  under  aa  exeeutloa  against  her  husband  was  her  Indlwldual 
property.     There  Is  no  testlK>ny  that  It  beloaged  to  aay  oae  else. 
The  court  had  no  right  to  arrlwe  at  a  ooaelusloa  by  suspicion* 
ooatrary  to  the  sworn  proof. 

rroa  the  foregoing  It  le  patent  that  the  finding  «ad 
^gaeat  of  the  Ituaielpal  Court  Is  oontrrtry  to  the  law  and  the 
ewldenoe.     That  judpieat  Is  therefore  rerersed  and  a  judgaeat 
entered  here  for  plaintiff  finding  that  the  right  of  property  la 
the  four  toas  of  Poeahontas  ooal  at  the  tlae  It  was  takea  by 
defeadaat  Smw*  Bailiff*  uader  an  exeeutloa  agalnat  Charles  J. 
Ruaaell*  wae  in  the  plaintiff. 

JUDGMKIT  fUETERaXO  AMD  JDOOiOaiT 
HERI  FOR  PLAISTXrr. 

WSUWI*   P.J.,    and  RTHER,   J.    COVCUH. 
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IRCUIT   OfURT^ 
)  /  OOOK  /CX)OITT. 

Opiifion  filed  Nov.   6,   1929 


■K.  JOSTIOI  HOLDOM     d«llT«r«d  tht  opinion  of  th« 
•ourt* 

In  tht  trial  oourt  on  the  action  of  the  plaintiff 
thore  mta  an  ordor  oaterod  striking  d«fendant*«  ploao  froa  the 
reeord  for  want  of  a  ouffleient  affldnTlt  of  aerlta  and  a  Judg- 
MSt  rendered  ao  \>r  dofault  la  the  mm  of  1^1450,  and  defendaat 
ai9»al«. 

The  fy^vaara  of  the  alleged  error  of  the  trial  oourt 
ie  In  holding  that  the  affldsTlt  of  aerlte  did  not  etate  a 
■MPitorlous  defeaao. 

The  dlffioulty  with  this  oaee  le  that  the  abetraot 

helag  the  pleading  of  the  parties,  doos  not  present  nny  ^^tter 

for  review  by  this  oourt.     The  abetraot  is  as  folloirs: 

•1,     Plaolta 
3,     Pmeolpe 
5.   Deolnrttlon 
10.     Affiil<*nt  of  olaia 
13*     Suca^oons 

14.     Ploas  and  affldaTit  of  aorits 

16.  Order  strlklag  pleas  for  want  of  sufficient  affidarit 
of  Merits.  Default  of  defendant  entered  and  Judaaeat 
for  ftl450. 

Motion  defendant  to  raoate  and  set  aside. 

Motion  entered  and  oontinued  to  Deeoyber  8«  A.   D.  1938. 

18.     Aaeaded  affld  vlt  of  aerits  filed  Oeoeaber  8,  A.   D.  1838. 

31.     Order  oontlaolag  aotioa  to  Taoate  jad^sent  to  Oooeaber 
I89   A.   9.   1SI28. 

8».     Order  denying  action  to  Taoate  judgaeat  and  ordor 
for  appeal,     iiond  $2,500  la  thirty  days  aad  bill  of 
•xeeptioBs  la  sixty  dnys« 
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25.     App«Rl  bend  with  th«  M«troi^li%am  Qatualty  iBiur^neA 

Ooapciay,  !•«  Terk:»  as  turvty  fll«d  and  approT«d. 
3t.     Ocrtlflo%%«  of  oltrk  of  Clrovit  Court.* 

Xt  will  b«  obserred  that  th«  forsgolBg  is  alaplj  an 
iadas  to  the  raoord*     Tha  pi«a«lpa  doaa  not  stata  tha  natura  of 
tha  aotioa.     Tha  rafaranea  to  tha  daolaration  is  nafRtlTa^  It 
brlnga  nothing  bafora  tis*  baeauaa  nalthar  tha  daelanstlon  nor 
anr  %Tar«ant  of  It  la  abotraotod*     Malthar  Kaa  oounaal  abatraotad 
tha  affidavit  of  olals}   tha  aunosa  doae  not  aran  atata  tha  naturo 
•f  tha  aotlon*     iThat  tha  ploaa  and  affl davit  of  narlta  wara  tha 
abatraot  dooa  not  ahov.     fhat  waa  oontalnad  in  tha  naandad  affi- 
davit of  aarlta  fllad  Daoaabar  B,  I9a8«  dooa  not  appoalr  in  any 
fom*     nothing  r«g<»rdfcac  the  eonttnta  of  the  aaandod  nffidnTlt 
of  marita  la  abatraotad.     In  thla  oondltion  of  tha  abatr«ot« 
nothing  la  brought  to  thla  oourt  for  ravlav.     Tha  abatraot  ia 
tha  plaading  of  tha  partlas*     Tha  oourt  will  not  go  to  tha 
raootd  to  rawaraa  tha  judgnaat,  although)  It  irill  go  to  lt»  if 
noooaaary,  in  an  affort  to  afflra  tha  Judgnaat.     In  thla  oondltion 
of  tha  abatraot  thar#  la  nothing  left  for  this  oourt  to  do  undar 
its  rulaa  but  to  affim  tha  judgment  balow*     In  Chioago  Raaard 
MftZaLlJft*  ▼.   Frad  >3anc^r  S.   i.    Go.  S07  111.    lb-:,    £hls  oourt  hold 
In  %Q  opinion  by  Mr.   Justice  i^o^uraly,  that  tha  abatraot  ie  tha 
paoading  of  tha  parties  and  nust  be  auffioiant  to  apprise  tha 
oourt  of  tha  polnta  whioh  it  is  olained  naeaaaitata  a  roweraal. 
Tha  abatraot  in  thla  oaao  does  not  apprise  tha  oourt  of  anything 
which  ooourrad  in  tha  oourt  b«low  ravia^'^blo  on  thla  nF90oX«»iln 
abatraot  vhioh  ia  aieraly  an  index,  ^la  in  tha  instant  oaaa^  and 
does  not  give  nny  auggaation  rs  to  what  the  notion  ia  about*  la 
Inaufflolant. 

Froai  the  briefs  of  oounsal  it  doea  appa?ir  that  plain- 
tiff *a  suit  waa  an  aetion  to  reoowar  rent*  and  tha  only  point 
suggostod  in  this  appeal   is  that  the  trial  oourt  erred  in  holding 
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that  th«  ftffldarit  of  oMsrlta  vtis  Insuffioient,  and  in  aot  {iTlng 
l«ftT«  to  dofcBdant  to  fllo  «ft  aatnded  n-ttlAnwit  of  ■orltt.     As 
tho  HffldaTlt  of  ••rits  lo  not  Abttraotod  in  the  y«o«rd  wo  nvo 
unaUo  to  say  whothor  or  not  tho  oourt  errod  in  boldlnc  It 
inouffioientf  as  not  •tAtlnjg  a  defense*     Reither  the  abatraot 
nor  the  reoord  show  that  an  aaondMI  affidavit  of  aerlta  vat 
filed  hy  loaTO  of  oourt«  the  one  found  in  the  reoord  being 
inserted  on  a  motion  to  vaeate  the  jtadgwent  appealed  fron«  vhieh 
notion  the  reoord  ehowo  vao  denied.     Mo thing  relating  to  the 
•■ended  affidi^vit  or  the  aotion  appeare  in  the  abetraot.     8«  fitr 
an  the  abetntet  of  the  reoord  ie  oonoemed«  if  there  ever  van 
a  blind  oaee  brotight  to  thie  oourt«  this  ie  thnt  oaee* 

Morvover,  ae  htfLd  in  BsA  ▼•  Men  A  Qinta.  63  lU.  53», 
in  order  that  the  oourt  amy  reriev  the  action  of  the  oourt  belvv 
overruling  a  notion  to  set  aside  a  default,   the  notion  with  the 
affidavit  in  suprxtrt  thereof  nust  be  preeerved  in  the  record  hj 
inoorporr-tion  in  the  bill  of  exceptions  signed  by  the  judge  aai 
properly  oertifled  by  thn  dork.     Mo  bill  of  evoeptione  ie  found 
in  the  record  in  thie  oaee.     £ftadLi  ▼•  gltWWfftt.  ^OT  III.  App.i44; 
Onion  Bank  of  fan  Qlaire  v.   Mtn^i,!^^^^^.  34«  ibid.  IM,  in  vhieh 
it  vae  held  that  a  depoeition  used  upon  the  trial  ehould  be 
included  in  the  bill  of  exceptions  and  not  in  the  9mmfm  lav  reeord 

As  the  abstmot  of  reoord  filed  in  this  appeal  is 
barren  of  any  laatter  ifhioh  calls  for  our  reviev«  the  Judgnent  of 
the  Oirouit  Oourt  is  affimsd. 

Afrxiwn. 

WZIiSOM,    P.J.   AID  RTMfB,   J.    OOVOmU 
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•tltloner  and  Aikdnistra^irlx 
•tate  of  Jo«*pb  t«lB«   d«o««i 

,y"j  Appellant, 

mVsltMSk^   St  Al«  CT6ditor«  and 
Olaiaaats  1»  r«  Catnt«  of  Joseph  Kali 
O«««aaod, 
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COOK  OOOBTT, 


Appollaaa. 

opinion  filed  Nov,  6>  1929 

A.  JUBTXOI  MOLDOM  dellTarad  tha  oplBien  of  tb« 


court. 


In  tba  Probata  Court  of  Cook  Coiaty  tbe  appralsara 
apipolatad  undar  tha  atatuta  to  appralaa  the  a«ou»t  of  tha  *idow*t 
award  la  tha  aatata  of  Joaeph  Kela^  daoaaaad,  aprralaad  tha 
MUM  at  tha  aun  of  t^SOO.     Raa  Kaia«  tha  adjBlnlatratrlx,  praaantod 
bar  meoount  to  tha  Probatt  Court*  la  abloh  aba  took  oredlt  for 
tba  $3500,  widow's  awavd,  and  for  fSOO  for  bar  oowBlasloaa  aa 
adnlnlatratrlx.     On  ecoaptlona  being  filed  to  siild  two  Items* 
tba  Probate  Oourt  raduoad  tha  asouat  of  tha  widow's  award  to 
11380  and  her  oeaal salons  as  adainlstratrlx  to  the  awn  of  1360. 
There  were  also  oxoeptlons  filed  to  the  allowanoe  of  attorney's 
fees,   vrhioh  sxoeptlons  were  owerruled.     Froa  the  ordet  sust^inlnc 
auoh  exeeptlons  the  adalnlatr^trlx  proaeouted  aa  appoal  to  the 
Olroult  Oourt.     Tbero  was  a  trial  on  the  appeal  la  the  Clroult 
Oourt  j^  nowD.  aad  the  Olroult  Court*  in  effeot*  afflraed  the 
nation  of  the  Probate  Oourt.     froa  this  order  of  the  airoult 
Coxirt  Raa  Kola  proaeoutea  thla  appoal. 

It  le  aaalgaod  and  argitod  for  error  thnt  the  Olroult 
Oourt  erred  in  oonourzlng  In  the  action  of  the  Probate  Oourt  In 
fixing  the  aaouat  of  the  widow's  award  at  11250  aad  her  aondasloas 
at  1380*  aad  It  la  further  argued  for  rerersal  tbat  the  Olroult 
Oourt  errod  la  doajrlag  Rao  Kola  a  denad  '«'  >  trial  by  Jury. 
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Th«  smlicnt  facts  In  th«  •«••  art*  tkftt  th«  citatt 

•f  th«  d«o««a<id  Joseph  Keia  was  InsolTent*  and  that  ths  total 
not  assots  oollf>otod  tojr  the  adalaistratrlx  aaouBt  to  '79300;    that 
mt  tho  pr«sont  tiao  tho  assots  will  not  pay  to  sxoood  forty  to 
forty-flTO  por  eont  of  tho  .aaount  of  olalas  proToa  against  ths 
ostftto;   that  tho  fr^aXhj  oxponso  of  tho  Intost-^to's  fanlly  for 
oight  yoars  prooodlng  his  doath  was  about  13600  a  yoar«  and 
that  tho  faaily  oonsistod  of  tho  doooasod  and  his  wifo,     Tho 
pOTorty  of  Rao  Koin,   the  widow*  is  urged  upon  the  oourt  as  a 
VMisen  for  rororslng  the  ordor  of  tho  Oirouit  Oourt  fixing  tho 
•aownt  of  the  widov*s  aoard  ^nd  her  ooaslsslons  as  adainistratrlx 
of  her  hus)MUid*s  ostato  in  tho  sans  aaounts  as  did  tho  Prohato 
Qourt*     Uxkhappily  those  ooasi derations  onnnot  bo  taken 
o»gnitanoe  of  by  the  oourt  as  against  the  legal  rights  «n4  ol%ins 
of  tho  creditors  of  her  husband's  ostato. 

In  denying  the  widow's  notion  for  a  j^rf  trial  the 
oourt  did  not  eonmlt  rotforsiblo  error.     This  oass  is  purely  a 
probate  mittor,  controlled  by  tho  st«)tutos  of  this  steto.     8voh 
natters  are  not  oognl sable  by  ths  oouroo  of  the  ooanon  law* 
Therefore  Section  68*  Chapter  3*  R«  9**  providing  for  trial  by 
jury*  has  no  applioation*     In  re  wlllian  Steele.  Sb  1^1  •   322* 
supports  this  dlot^. 

Xn  i)oubet  et  al  ▼.  £SQi]^fii*  196  111.   App.  3S9*   tho 

oourt  saldt 

*But  whether  tho  nane  of  the  olaia  hero  is  ad* 
▼aneoaent  or  debt*  ap'^ll^nt  was  not  entitled  to  a  jury 
^''i^*     HtSOBl  ▼•    KL^flle.   S3   111.    336;   J^kZliiJl  ▼•   MarlAn. 

170  ni.-tir%ia6ia T.  ma^aifli*  i66  iii.  466;  gsii^r. 

3Qff«Y-  179  111.  363.     It  was  the  duty  of  the  Probate 
Court  in  the  first  inatanoe*  <^nd  of  the  Cirouit  Court  on 
ni»9*sl  to*  without  a  jury*   deteraino  whether  there  should 
bo  n  doduotlon  froa  appellant's  dlstrlbutlTo  sh%re  of 
tho  ostato." 


^i.^7m  ('Hit  ^i^«i  ,«-T^  :-rt  ^^t.  jyr  ii&te^  tfmJtlMs  wiSf 

l»t<i^   n^f   *«rf?   ^«      »          '-     •■.          .  -fiT-^KAL   &«)|MM»d»^   »d#    to 

•t  x#t©t  ftttt^xd  ©if  fif-  ,    ^^*  $jt 

not    fXiaUit    »*»*l5tElnr«i    «l^*    'V  -J!  .;  '.                       ■     ■          ^           ..v.^ 

•f«f  J>.Jtxt  lot  ,xjn'ibiv<»"3;      ,  »      ,  ;tjf 

•iir  ,?sU3  ^i-"/-   *i,n  j^v-i  .i;jfi;1kaS.  » '   ^''  ' 


fr*    •--'..• 


rinili'iiii   •fnilM— TfiTWrtTTTi 'miJin'T'Tjl 


-  8  - 

l^  Mail  ▼•   a»<^I«w>  59  IMd.  ess.   this  court  said: 

"Th*  oourt  did  not  •rt  In  refusing  to  subait  tho 
Questiea  to  &  jury*   for  th«  ronaont,   first;   tht  hem ring 
trfts  on  «xooptions  to  the  pleadings  TiS  Bftde*   i-hioh,  as  « 
rule*  present  anttsre  of  lav  and  not  of  faet»  aeoond* 
the  proosftding  was  by  imy  of  eitation*   to  oeapel  the 
adainiatmtor  to  sake  ^  proper  report  and  settlaaent 
of  the  eat  te*  vherein  the  court  exeroises  ecuiteble 
or  discretionary  powers.     The  oonstitutiWMl  prowision 
of  a  right  of  trial  by  jury)^  6eo*  5*   Art.  3,  does  not 
apply  to  or  linit  the  right  €f  courts  to  exeroise  sueh 
powers.     tlahertT  t.   MgffPniflffKa  113  lU.   638.      It  deos 
not  apply  to  the  exeroise  or  spooial  siMaary  jurisdlotion 
nakaown  to  the  oooson  lav,  and  which  doos  not  provide 
for  th^t  node  of  trial.      Ward  t.   Farwell.  97  111.   614. 
It  Mly  seeuros  suoh  right  in  those  tribunals  exercising 
eoawHl  law  jurisdiction*  In  regard  to  natters  wherein 
at  001— on  law  s'^id  rlfrht  exiated.      Petition  of  Ferrier* 
103  111.   367.      That  ri^t  in  no  ewent  pertains  to  other 
proceedings  than  suits  at  law.     the  proceeding  is  not 
a  suit  at  law.      In  re  Williajs  Steele,  eS  Ul.  234.'' 

In  aypoals  fro«  orders  of  ths  Probate  Court  in  this 

otate  the  hoaring  is  Af  nowo.       The  Oircuit  Oourt  sits  in  the 

ooflMi  auinner  as  did  the  9Yobate  Oourt*     In  the  Probate  Oourt 

Rao  Kola  was  not  entitled  to  a   jury*  and  on  appeal  to  the  Circuit 

Court  she  gained  no  other  rif^t  than  that  which  the  Frobato 

Oourt  poosooaod*  and  in  denying  her  doaand  for  a  jury  the  Circuit 

Court  did  not  err.     As  said  in  Ttmaa  ▼•   Estate  of  Ounniaithaa.  387 

111.  367: 

"It  «ae  not  intended  that  a  suit  begun  in  one  oourt 
should  be  tried  by  a  jury  aad  if  be^ua  in  another  court 
should  be  tried  by  the  court  alone." 

•oo  also  SsitnSL  ▼•   Sebroe,  393  Ul.  836. 

It  is  proTided  by  seotioa  76*  Ohapter  S*  R.   fi.  1987* 

that  the  widow* s  award  shall  be  oabjeot  to  rewiow  by  the  Murt 

If  unreasonable  and  unj)ust,  and  that 

'fho  oourt  nay  refer  the  saae  baek  to  the  smoe  appraisers 
OT  any  appoint  other  appraisers  to  fix  suoh  ridow's  amrd; 
or*  on  petition  of  the  widow*  the  executor  or  adainistra-' 
tor,^  heir*   legatee  or  dorisee*  or  creditor  of  the  estats* 
Bay  hear  eridenoe*  aad  upoa  suoh  hearing  aay  increaoo  or 

dialaish  suoh  award  as  justice  aajr  re(|uiro.* 


JBIbA 


il^latt  ftiiSfC^  «Xii/    . 

.-.hii  se  ^^ 

«C   , 

snl^ 

ttH^M  •««  flEl  milttOl  *i.v:  r;:#^{.f;*.'i-i';i.  ^oi^f  t£^^  #:?■'-' 


•rftflWV»t    ■<»»"    ^'Oi^;. '.»t    '•'-*    *'"'^"'' 


-  4  - 

Xavduolng  tha  aammt  cf  th«  AppralMacBt  of  th« 
«idov*t  avard  th«  i^rotet*  and  Olyouit  Oourts  Mttd  wlttalB  tbtir 
Juritdlotlona  pursuant  to  powor  oonforred  by  tto  itatuto*   aupra.. 

Z»  SootioB  ?•,   OhaptOT  3,  SMSOL*  1*  i«  prond«4  «lte% 
tho  oourt  in  fixing  tho  amount  of  tho  ivid*ir*t  a«ard  should  tnke 
into  account  the  oondition  of  tho  oatato  boing  adoinlstored.     K« 
think  undor  all  th«  oi  roiuistanooo  of  tho  o&ao  and  the  inaolTOttay 
•f  tht  ootate^  tho  Girouit  Oourt  wai  justified  in  fixing  tho 
arount  of  ths  widow's  a«*>4  at  ths  sua  of  *1350.     The  rat*  at  which 
the  dsotasod  llvod  amy  aooount  for  the  insolwenoj  of  his  estate, 
and  the  oourt  in  the  exerolee  of  its  judloi«a  disoretion  had  a 
rlght«under  all  the  oirouaistanoes«  to  fix  tha  allowance  of  tha 
«i4»w*a  award  at  the  auai  which  it  did. 

OoalBg  to  the  action  of  the  Olroxiit  Court  in  fixing  th« 
allowance  of  the  adainlatratrix *   eovniaaiona  at  ^250,  re  think 
auch  action  waa  fully  justified,    taking  into  oonaideration  the  faet 
that  her  lawyer  attended  to  the  oollaotiona,  and  that  a  oreditora* 
MMlttee  aaaiatftd  la  ao  doing.     If  tha  adidniatriitrlx  la  entiUad 
%•  ISOO,   then  the  allewanoa  to  her  attorney  for  t»99  would  in 
equity  and  good  conaolenoe  hnwe  to  be  reduoed.     The  lawyer  did  tha 
work,  the  oourt  heard  hia  ewldenee  and  concurred  in  hia  olain. 
Under  all  the  cirounatnnoea  we  are  not  prepared  to  any  tha*  the 
Olrauit  Court  erred  in  fixing  the  asoiuit  of  her  dlaia  for  eo>- 
Biaaiona  at  1^60.     The  allowance  of  adainiatratrix*   faea  and  of 
attomey*a  faea  are  olearly  within  the  judicial  dlaeretion  of  the 
trial   judge,  and  we  o^nnot  o!^y  that  in  elfjlier  of  tha  allovanoaa 
tt&da  did  the  oourl  abuae  auoh  diaoratlon* 

Wa  find  no  error  in  thla  reoord  witrrt^ntlng  a  rereraal 
of  the  order  of  the  Circuit  Soxirt  appealed  fro«,  and  ig  la  there- 
fore affimed. 

fXXitOI,    PV  J*      AMD  RT»IR,    J,    COMOUR. 
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WALTm  8.   80RXLL,    I«o.,   a 
Pl&lttUff  in  Xrroy. 


)R   COURT, 
OOOf  COUITT, 


Opinion  filed  Nov.   6,   1988 
M.   JUBTZOI  HTNnt  d0llT«red  the  opinion  of  %h«  o«un. 

tAkd«7  dat«  of  Mnroh  30,  1986  tho  defendant  agrMd 

to  purebaee  froa  the  plaintiff  10,000  Imahele  ef  Sbeneser  or 

JapnBM*  •nlon  sets,   to  be  ehipped  "about  flret  helf  of  M%roh, 

1»3T."     The  order  w«a  in  writing,  aigned  by  both  parties,  and 

jnat  aboTe  their  aignaturee  appoarod  the  following: 

"Shipaient  ie  to  be  nade  in  two-buahel  burlap  b-ige 
unleea  otherwiae  inatruoted  aiaty  daya  prewioua  to 
date  of  ahipaenta.     Pater  Feerbolte  Oo*  are  authorised 
to  uae  their  beat  jud^aent  in  routing  ahipaenta  unleaa 
apeoifio  inatruotiona  are  giwan  at  leaat  fifteen  dajra 
prior  to  date  of  ahipaont*  ^_ 

Pounds       Prieo 
per  ■«•      ^9x  In* 

n  a.Ts 

10,000  Buahela  EbeneKore 

To  be  ahipped  r*  0*  B*  Loading  StaUon  at  Ohioa^. 
Ship  Tin*  flUl  adwlae,** 

In  the  body  of  the  order  nppouroA  the  aaae  and  nddress 
of  the  purohaaer  aa  follove: 

'Mane:     falter  8.  Sohell,   Inc.  P*  0,  Harriaburg,   County. 
Statoi     Ponnn*  Ship  to  aame.]^ 

The  onion  aete  wer«  to  be  grown  «tnd  harweated  during 
the  eeaaon  of  1936  by  fanera  with  whom  the  plaintiff  bad  oontraota 
of  purohaee*     The  aeaaon  for  selling  at  retail  and  planting  of 
onion  aete  ie  of  abort  duration.     It  uaually  ooMeaooo  in  JIaroli 
and  endo  aoneUae  in  the  nonth  of  Hay  of  oaoh  year. 


■£  '■■  ■■       ix**», 
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Th«  d«fenditnt  aoo«pt«4  and  p(U.d  for  IMS  \>ush«l« 

of  onion  ••%•  out  of  %ho  wntlre  aaount  oentraioted  for*     Frea 

•nxlr  In  MaToh  until  tho  latter  part  of  4prll  llttT*  a  nuaibor  of 

lottora  aod  tolognuiat  volAtlng  to  ttaa  dellTorf  of  tho  balanoo* 

pnaacd  botvoen  tho  partioa^     Thaaa  dooiwants  olaarljr  dlaoloaa 

that  whan  tho  tlaa  for  dollTerf  arrlvod*  tha  dafandant  had 

aarioua  doubts  about  Ita  abllltj  to  diapoao  of  tha  aeta  ordarad 

or  to  parfora  ita  oontraot.     Und ar  date  of  llaralk  8»  193T  it  wrota 

tba  plaintiff  aa  follovoi 

*P«tar  Peerbolta  Coapan]r» 
HoI^Land.  Ulinoia* 
tt 


WO  baTO  Juat  reoaivad  a  rery  unaxpootod  and  rarf 
9rfT9  blow*     Our  ilr.   Saith  who  haa  baaa  oalling  on  our 
auatoaara  in  law  York  3tata  haa  been  ooapallad  to  raaign 
hia  position  baoauae  of  bis  health  asposiallf  nnd  other 
persoaal  roaaoas* 

Bs«ftiuio  of  tha  r9Tf  uafaTorable  aaason  tha  groirers 
had  in  lew  York  State  last  year  they  withheld  orderinfr 
and  our  Mr.   daith  ojcpeoted  to  sell  thea  the  usual  quantity 
about  this  tiaa  for  they  nil   olaiaed  that  they  vould  ast 
9T^9T  until  nenrer  plaating  tiae*     low  we  find  ouraelTSS 
without  orders   for  theaa  aeta  ind  without  a  e<U.eofluin  to 
sell  thea  for  us  *  ^^   *•     9>e  are  going  to  aunice  «in  effort  to 
send  our  ttr.  Ray  V.  8aith«  who  oalled  on  you,  to  Xew  Tork 
ttate  to  solioit  tbsss  oustMuirs,  bat  we  hare  no  idea  ss 
to  how  it  1^111  work  out* 

Onder  these  oiroxaistaness  I  aa  writing  you  this 
special  letter  to  ask  you  to  do  anything  in  your  power  to 
reliers  us  of  as  asjqr  s^ta  as  possible  and  sell  thea  else-* 
«bere  if  you  oan,  otherwise  we  would  be  facing  a  terrifio 
loss*  hawiog  no  where  tosiAl  those  aets  exeept  la  this 
section  vhere  we  hawe  boon  selling  thea  nnd  if  Mr*   taltb 
in  not  auooessful  in  aowlng  thsai  we  do  not  trnow  vbat  ws 
will  do*     ^e  will  aaks  srery  effort  to  dispose  of  all  of 
thMi  we  eaa  or  aa  aasar  sa  possible  *  *   *• 

?lsase  treat  this  natter  oonfidential* 
Youre  wery  truly 

RUter  s*  Sohell** 

On  Uareh  7»  1937«  the  plaintiff  replied  by  letter 

whish  waa«  in  part*  aa  follows: 

"we  are  unable  to  help  you  out  of  thia  predioaasat 
aa  we  hawe  hold  thia  lot  of  aete  In  atook  for  you  all  this 
tiae  and  the  way  it  now  looks  we  will  be  unable  to  disposs 
of  any  aore  of  these  onion  aets  as  aost  of  the  trade  is 
supplied  on  this  wariety  at  the  prsssAt  late  date*   ws 
will  therefore  hare  to  look  forward  for  shipping  Instruotions 
on  your  ooaivaet  aets* 

thaakiag  you  for  paat  fa'vora  and  regretting  our 
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iBatolllty  %o  h«Ip  you  out^  ««  b«c  to  r9wil»» 
Tour*  ▼ery  truly, 

Pot«r  P««rbolt«  Oo.»  Ibo," 

Or  Maroh  16,  M^r«b  33,  Maroh  33  and  Maroh  39,  1937, 
tti«  plaintiff  by  l«tt«r  or  tologmn  dtmattdod  shipping  InttTurtioaa, 
wftnutA  tho  dofoadant  that  tho  tiao  for  ahipaoat  had  arrlTod  and 
that  tho  dofondant  would  bo  hold  roopMUiblo  for  all  loot  duo  to 
ohriakofo  or  difforonoo  1>otiroon  tbo  oontract  and  Markot  prioe, 
in  th«  MTOiit  of  a  rooalo.     In  •OToral  of  its  yoplioo  tho 
dofoatfant  aolcnowlodgod  ito  inability  to  dioposo  of  tbo  onion 
ooto  and  aokod  tho  plaintiff  to  soil  tho«  at  tho  hoot  poooiblo 
prioo. 

Finally,  in  a  oooond  ooaaunioation,  on  Maroh  39,  1937, 

tho  plaintiff  adfiood  tho  dofondant  ao  folloiro: 

*ffo  aro  horovith  ftnolooing  oonfi nation  of  firo  sont 
yen  today  and  wiah  to  otato  that  w  aro  holdibg  your  ooto, 
vhioh  vo  havo  nillod,  woig^od  up,  and  put  baoh  oratoo 
for  your  inatruotlons,     wo  i»ill  try  hard  to  sell  thooo 
ooto  if  vo  haTo  your  instruotiono  to  do  oo,  but  vo  will 
ozpoot  you  to  stand  In  baek  of  no  should  wo  bo  unablo  to 
disposo  of  oajio  ana  also  stand  tho  difforonoo  botwoon 
rooalo  and  tho  oontraot  orieo  of  $?»7&  pitr  bushol  or 
|3,00  per  bushol  if  we  soil  then  7/8  ilioh* 
"Vo  trust  you  onn  soo  our  pooition  »nd  that  you  will 
vire  us  soaotino  toaorrow  Just  what  you  idsh  uo  to  do 
with  thoso  sots.     Thanking  you  in  adwanoe  for  oaao,  wo 
bof  to  roaaia, 

fory  truly  youro, 
Potor  r-oorbolto,  Proo* 
Potsr  Poorbolto  Co.,   Ino." 

On  tho  oaao  day  tho  dofoUUnt  replied  by  telograa 

whioh  read: 

"Anowering  wire  this  author! »io  you  to  ooll  all  our 

oontraot  ooto  and  eharge  to  us  loss  if  nay*  wo  hawo 

newer  yet  broken  a  oontraot  with  nny  one  and  eortakily 

will  not  with  yon*  Our  Mr,  Saith  will  be  to  eoe  yon 

Mond|C|t.«  1 

Aooovtiac  to  the  teatiaoay  of  the  plaintiff's  witnooooo 

no  part  of  the  8014  buoholo  of  sets  reamininff  to  bv  doliwored 

aador  the  oontraot  wno  ewer  disposed  of*     The  sets  b'^ing  of  a 

perishable  nature  rettod  and  booaao  lAolly  without  walue* 
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iB  tb«  Iatt«r  part  of  lC»y»  198T  th«  partite  op«n«4 
Racotlatlona  to  adjuat  tholr  difforaaeoa.     A  rapraaantatlTo  of 
tha  dafandant  taatlflad  that  tha  praaldaat  of  tha  pl»latiff 
orally  agraad  to  aooapt  ft^OCX)  pouada  of  onion  soado  in  f^l 
aatiafaotlon  of  tha  plaintiff *a  olnln  for  d<«aMigoa»     Tha  pr^aidont 
of  tho  pltdntiff  taatlflad  that  ha  domndod  tho  paywont  of 
tS«000*00  oahh  in  additloa  and  that  no  dafinlta  agroa«ont  ana 
nrrlTod  at* 

Tho  roal  uadorotandlng*  or  porhnpa  it  night  battar 

ha  tarmad  ■iaundoratanding*  of  tha  partiaa  la,  hovorar  raflaotad 

in  tha  lattaro  and  talagraaa  axohangod  iMtnoen  than.     On  May  31 « 

1937  tho  plaintiff  talagraphod  tha  dafondant  aa  follova: 

"Find  tra  CMin  uaa  aaad  up  to  5,000  pounda  J.   P,   R«d  and 

Tallov  mmm  by  Moraa  Sand  by  fraight  to  Lanain^i  via  . 

^•noM  wksmH  InwdiatAy  stop  rill  orodit  your  aoooimt  | 

alth  aaao  at  Ona  Dollar  per  pound  Anavor  f 

Potar  i'oorbolto  Oo«   Ino." 

Cm  imm  S»  ItS7«  tha  dafondant  rapliod  by  talagrui  that   <^ 

*Wo  ara  ahipptn^  onion  aood  today  aa  inatrueta4« 

Walter  8.  80I10II,   Ino."  \ 

This  telagmn  tma  oonfimod  by  1  letter  two  dnya 

later  in  whioh  tho  defendant  aaidt 

"This  aood  nuat  be  aooapted  *<lth  tha  undoratandiag  that 
thin  roproaentn  tho  full  anoiint  of  allovanoo  thnt  wo 
will  wiko  on  our  oontraet  with  you  for  onion  seta*" 

I- 
and  alao 

"It  la  our  sinoera  opinion  that  ve  are  acting  Miat 
liberally  with  you  in  offering  to  fumiah  thie  aood  to 
you  under  the^e  otrounatanoea." 

Then  followed  a  letter  from  the  plaintiff  dated  June  11,  19t7, 

•tatingt 

"Tho  ahipnont  of  need  arrlTed  tbie  aorning,     ^e  are 
aooopting  the  aood  aa  per  otir  wire  and  your  oonfiraation 
•f  aaae  of  whioh  we  ara  enoloaing  ooploa.     ve  oartainly 
are  svpriead  at  the  attitude  you  take  in  the  mtter  aa 
per  your  letter  of  Jtme  4  •  •  ♦.     Pa  hare  alwaya  been  fair 
with  you  people  and  we  want  to  be  fair  now*  therefore  we 
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■ftktt  th«  following  proposition:      '*<•  %!»>:•  th«  onion  sooA 
«hioh  in  worth  i)5«000  and  you  oHtiX  un  two  ohooks  for 
fSiOO  oadh  ono  dntod  Jnly  lot  and  ono  datod  Augoat  lot* 
V«  thlak  wo  aro  going  tho  Halt  In  aaking  thia  offar 
and  wo  aro  tMking  onowwrnn  looooa.     Thia  la  ^.baolutaljr 
tho  bort  w«  ara  going  to  do.     Ploaao  lot  ua  know  at  onoa 
whothor  or  not  jrou  aooopt  thia  propooition*     If  not  wo 
will  hRTo  to  tako  logal  aetion.     Howoworf  wo  truat  thia 
will  not  be  naooaaarjr  aa  wO  do  not  liko  to  tako  thia 
aotlon*' 

On  Juno  lA,  1987  the  dofondant  ropliod  hy  lottor^  in  oart,  at 

follows: 

'*Tou  are  aaking  \\9  to  do  oartain  things  without  ewor 
hawing  given  ua  r^ny  stateaent  showing  any  lo«o  whatorar. 
To  arrlYO  at  a  dofinito  sottlonont  wo  ahoiad  have  had 
boforo  wo  shipped  yon  this  so«d«  a  oompleto  list  of  all 
your  sales  sfioi^ingths  wsovnt  yon  realised  on  ewery  ship- 
■ent  oowerlng  the  sets  whioh  you  adwised  us  yon  had 
rossrwod  for  ua  in  your  wisoonsin  warehouse  and  whioh 
st%s  wore  all  sold  *  **   *•      Aa  stated  in  our  proYloua  latter, 
if  you  are  not  willing  to  aooopt  this  ssed  in  full 
settleaent  of  outr  oontroTorsy  then  please  return  it«7 

The  &»000  fOMBde  of  onion  se«ds  arrired  at  Lansing, 
Illinois  on  June  11,  1997.     On  June  17,  1927  the  plaintiff 
instituted  suit  in  assunpsit  in  the  Superior  Court  of  Oook  County 
against  the  defendsnt.     On  the  following  day  a  wttt  of  attaehaemt 
in  aid  waa  issued  hy  virtue  of  whioh,  on  June  30,  1937,  a  levy 
was  sade  upon  the  5,000  pouuls  of  onion  sseds.     k  Jury  trial  was 
had,  resulling  in  a  werdiot  in  favor  of  the  defendant  on  the 
Issues  raised  by  the  attaohaent  in  aid  and  a  verdict  for  the 
plain^ff  on  the  assuapsit  issas*       ^udgaeat  was  entered  on  eask 
verdiot.     The  plaintiff  was  cx'»Ated  an  apoeal  hut  did  not  oerfoot 
it.     This  is  the  appeal  of  the  defendant  fron  the  judgasnt  entered 
in  the  assuapsit  prooseding* 

The  first  point  urged  as  a  ground  for  reversal  of 
ths  judgaent  of  the  trial  oourt  is  th«t  the  olnintiff  was  nst 
entitled  to  reoover  the  oon tract  price  beeause  the  title  to  the 
onion  sets  had  not  passed.  This  argument  is  based  upon  the 
contention  that  the  gsods  being  uaasoertateod  at  the  tiae  of 
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th*  aaklac  of  the  oontr%otf   th«  •Tidano*  tf%il9d  to  •stdblish 
uM  •.pproprintlon  of  the  ff>o<^  to  th«  ooBtrKOt,  within  th« 
■<Mi»lBg  of  t^ia  U&ifoTm  B&loa  Aot  of  this  stato.     But  tb«r«  «»• 
•fldoaoe  toMdiag  to  »tao«  an  appropriation  of  6^500  biiehela  of 
•«to  vhloh  pr«6«&to(l  an  iaaue  of  f>'.ot  lor  the  (l«t«.T8tin:<tloiii 
of  X'h0  juiy.     The  aaovuat  of  the  T8x«Uot  ohoirs  that  tho  jtirjr 
found  an  appropriation  to  this  oztent.     in  addition  to  thia, 
a  aattinf  aal4a  of  tha  antira  asioimt  to  ba  dallrarad  would 
haTa  avallal  nothing.     Bafora  tha  tlsQ  for  deliwaxy  nrriwad 
tha  dafandnnt  waa  antraatlng  the  plaintiff  to  do  all  in  tha 
Plaintiff *a  pvwar  to  raliara  tha  dafandant  froa  the  ehllgationa 
of  a  burdi»na<wa  oontraot.     It  was  unahla  to  aall  an/  of  the 
onion  aat««     It  wanted  no  further  daliyerlea  aad  requaated  none. 
Finallf,  it  autherixed  the  plaintiff  *to  sell  all  our  eontraot 
aeta  and  ohnrge  to  ua  loaa,  if  nnj"* 

tn  oonneotion  with  the  a^ae  point  it  ia  oont'^ndad 
that  while  the  oourt  erred  in  adaittlng  in  ewideaoe  tha 
eorreapondenee  between  the  parti ea«  tha  lettera  and  telegram 
•how  "that  the  parti ea  thereby  praotioally  entered  into  a 
oontraet  that  the  plaintiff  ahould  undertake  tb  reaell  the  onion 
aeta  at  the  beat  prloa  obt&imble  and  hold  the  defendant  only  for 
tha  dMMioa  roMiltinff  by  way  of  loas  fro*  aueh  raaala*** 

The  latter  Gont«ntioa  appaara  to  be  aouad  in  fiat  and 
Inw.     There  ia  nothing  in  tha  Unifom  Salaa  Aot  prohibltiTo 
of  euoh  an  arrangenent.     Thia  being  trtui,   tha  only  laaua  of 
aubatanoe  nraaented  by  the  raoord  la  whether  the  plaintiff  fbl- 
filled  ita  undertaklac  to  try  to  eall  the  aeta.     Tha  plaintiff ^a 
propoeition  of  Maroh  89,  1937,  waa  that  it  would  "try  hard*  to 
aall  then  but  that  it  would  hold  the  defendant  liable  for  the 
dlfferenoa  batvoen  the  reaale  and  the  eontraot  priee.     On  the 
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foIIovlBg  dn./  th«  defendant  t«Iegimpli«d  Ita  «oo«p%«nM«     Proper- 
ly oonstru«d  tli«  «Kr««a«nt*  oreatsd  bf  th«  Ifttt«r  luid  t«l«crKa« 
wtuft  thmtt  IB  th«  vTont  th«  plaintiff  oould  not  dispose  of  tho 
«o%««  tbo  dofonduit  ottO  to  bo  liaULo  for  tho  fuXI  ooatrmot 

In  its  affidavit  of  o«yi%«»  Torlfiod  by  ito  ooerotory* 

tho  dofondont  aaong  othor  things^  otatod  thnt  it 

*oteai%a  that  plalnUff  «ao  roady  aad  willing  aad  to»- 
dotoA  aad  offorsd  to  del Ivor  oaid  oaIob  oots  to  tho 
dofoMdhut  OA  the  A  ret  of  Mavoli,  A.   D.  1987,  aad  adi^to 
that  the  pli^intiff  then  a»d  there  reoueeted  it  to  aooopt 
the  ea«o  and  to  ftiraieh  nAitppiMg  inatvuotioBS  ae  to  whore 
Mid  onion  eete  ehould  bo  shippod,  but  defendant  deniee 
that  it  van  then  and  there  r^quootod  to  pay  thoreforx 
tho  oaid  {lofondant  further  etntea  that  after  tho  plain- 
tiff had  roquoated  it  for  shipping  inot motion*  and 
after  defondant  had  failed  to  furnish  the  sane,  the 
•aid  plaintiff  at  the  re<iuest  of  said  'lefendant,   sold  or 
•thowioo  profitably  diopoood  tf  said  onion  sets  it 
was  so  holding  for  defendant  aforesaid*" 

tipon  the  trial  of  the  ease  oounsel  for  the  defendant 

•oTsd  to  expuago  froa  the  nffi davit  the  wordat 

<*Oefen(tAnt  adaits  that  plaintiff  was  ready  and  willing 
and  tendered  and  offered  to  deliver  s«i4  onion  note  to 
tho  defondant  on  the  first  of  Maroh,  A.   D,  1937,  ^nd 
adaits  that  plaintiff  then  ^.nd  there  requested  it  to 
aooopt  the  saae  and  to  furnish  shipping  instxuetions 
as  to  where  said  onion  seta  should  be  ehlppod*" 

The  action  was  deaisd  and  properly  so*     The  oourt 

then  reraitted  the  attorney  who  prepared  the  affidavit  to  testify 

that  when  he  prepared  it  ho  was  not  faailiar  «<lth  the  faots 

oxoopt  froa  the  oorrespondenoot   that  ho  did  not  aasaamioate 

with  Charles  M.  Storey  who  voriflod  the  affidavit  and  thut  he 

did  not  intend  to  aaho  tho  adaissions  oontainod  in  the  words 

sought  to  be  expunged*     In  this  wo  think  the  eourt  orrod*     Tho 

seoretary  of  the  dofendsnt  should  nat  have  aada  the  affidivvit  and 

it  should  not  have  reaainod  on  file  until  the  trial  of  the  oaso 

if  it  did  not  speak  the  truth.     Hut  it  la  palntod  out  that  tho 

affidavit  was  filed  with  tho  pleas  to  the  original  counts  of 
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\h9  d««laz«tloa  aad  that  addltioaal  ooont*  ir«r«  aftcrwarda  fllad» 
raislag  differaat  lsau«««  vithout  an  affldnTlt  of  oi<iia  aad 
without  roqviirlac  a  ftirthor  affidarlt  of  aorita.     This,  hovrvor^ 
dooo  not  obango  tho  ohaxaetOT  of  tho  affidarlt  as  aa  adalaalon 
that  tha  plaintiff  aaa  raady  and  of farad  to  porfoxa  within  tho 
tlao  proTldod  foT  dollTOTjr  nador  tho  oontvaot*   that  tho  doftadant 
fallod  to  fuTmlsh  shipping  Instruotlans  aad  flaaXIf  that  tho 
dsfoad'^nt  TomiSstod  tho  plaintiff  to  aoll  tho  'onion  aota  it 
(tho  plaintiff)  was  holding  for  dofondnat." 

Finally  eouaaol  for  tho  doftndaat  say  la  tholr  brlof 

that* 

"It  is  <Aoar  froa  tho  owldonoo  in  this  oaao  that  in  tht 
first  half  of  Maroh  1937,  whioh  was  tho  tlao  prowldod 
by  tho  oontraot  for  doliwory,   the  isoods  alght  roadliy 
haro  boon  roaold  at  a  ro&sonabic  prlos*" 

But  the  dofondant  in  its  lottor  of  li».roh  S»  1937  a»d 
la  Its  affidawlt  of  aorlts  took  tho  position  that  tho  oontraot 
did  not  oall   for  doIlTory  imtll  tho  lattsr  part  of  Msroh  1937. 
Tliin-lt_aN»ntrary  ti»  tho  oxpross  proTisloas  of  tho  oontraot  but 
it  shows  the  desiro  on  tho  part  of  tho  dofsndant  to  hsTO  dolirory 
dolayod.     It  was  not  until  March  30«  1987  that  it  took  aay 
dafiaito  notion.     Upon  the  inaistoaao  of  tho  pLalntiff  1% 
author! zod  a  sale  of  ail  tho  onim  eete»   the  loss  t#  bo  oharged 
to  It. 

Whether  the  plaintiff  oould  hawe  cold  ths  sot»  after 
It  reeelwod  iKuthority  so  to  do«   preseated  a  question  of  faot  for 
the  jury*     The  proeident  of  the  ooap«iny  testified  that  he  oould 
not  sail  tiisa  aad  that  at  the  ead  of  the  eeason  the  plaintiff 
had  about  10,000  bushels  of  sets  of  its  own  vhieh  it  was  imablo 
to  dispose  of*     He  fi-rther  testified  tl^t  he  authorised  a 
repraseatatlwo  of  the  defendant  to  sell  uadsr  the  naaw  of  ^s 
^alntiff  and  fumlshod  hla  «ith  order  blanks  for  thnt  purpose* 
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This  «««  «4Mltt«4  hy  «li«  d«f«iidAmt*t  wlta««a«t« 

It  i«  n^xt  UTK«4  thnt  th«  oourt  ooMdtt«d  rrrartlblt 
•fvov  In  Inatruotlng  th«  Jury  that^  ttad«r  %h«  ooBtraot^   tb« 
dtfcadant  was  required  to  giT«  shipiiiftg  IsBtruotloiui  before  the 
plaintiff  oonXA  be  ealled  upon  to  porfom  ite  pert  ef  the  oontraot* 
Mueh  r€fine«eat  of  reason  la  Indulged  in  about  the  proper  eo»- 
struotion  of  the  oontnot  and  parti  eularlj  aa  to  the  noanlng  to 
bo  Klron  the  ^rda  at  the  bottom  of  the  oontraot  "mi  »dri««" 
Inserted  In  the  haadvrltlng  of  the  preeldent  of  the  defendant 
ooapanft  after  the  worda  *Shlp  Tia."     The  president  of  the  plain* 
tiff  testified  that  in  the  trade  thoss  words  neant  that  the  pur- 
ohaser  was  r«(|uirod  to  give  ehipping  inetmotions*     This  was  not 
denied  by  aagrone,  but  it  is  oontended  that  the  plaintiff  failed 
to  lay  a  proper  foundation  for  proof  of  a  eustoa.     Ths  point  is 
without  nerlt.     so  assuae  that  the  words  *ffill  adwlso*  whsn  used 
in  eonneotion  with  the  words  *Ship  Tin**  aoan  that  before  the 
seller  shall  bo  required  to  perfom  he  is  to  reoelTo  froa  the 
biqrer  inatruetions  of  aene  kind  rertitininc  to  ahipaent.      In  fast 
thia  waa  the  oonstruetion  adopted  tay  the  partiee.     The  plaintiff 
was  repeatedly  doaandiag  ahipcing  Instvnotions  and  the  defendant* 
in  aeveml  of  its  replies*  proaieed  to  giro  thai  at  a  later  date. 
This  was  adaitted  in  the  defendant's  affidavit  of  aerlts.     But 
whaterer  bo  the  oorreot  interpretation  of  the  oentraot*  it  suffloos   , 
to  say  that  the  plaintiff  was  not  at  any  tine  eallod  upon  to 
perfora  its  part  of  ths  oontmet  beoause  the  defendant  waa 
oontiaually  adTising  ths  plaintiff  that  it  (the  defendant}  did  not 
naat  the  onion  sets  delivered.     If  there  was  error  In  the  gitrlAi 
of  the  instruotions  it  was  haraless.  '^Hi 

Oao  of  the  dofensss  interposed  by  the  defendant  was  nn     '^ 
aooord  and  satisfaotion.     It  is  eloar  froa  the  oorrespondenee*  M 
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h«v«T«r*   thfit  th«  5»000  pounds  of  oaion  •••<!•  vore  aeror 
%««opt«d  in  •atinfa.otion  of  plAiatiff*s  olftla  for  daaagos.     Th« 
^alntlff  ordorod  tho  soed  snylng  that  it  wvold  er«dlt  tho 
dsfeiklamt's  aooamit  at  mm  dollar  p«r  pound.     Tho  dofandfuat  re- 
pllod  hj  telognuR  that  It  vits  ahlpplag  the  sood  a«  inatruot*d« 
Tho  Bob««ouent  Ittter  of  tha  dafandnat  ttet  tha  saad  *ltoat  bo 
aoeoptad  vlth  tha  undorstandlng  that  this  ropraaante  tba  foil 
aaouat  of  allovanoa  tluit  «a  will  aako  on  our  oontXTtot  vith  jcn. 
for  onion  ■ato'   oould  tet  bind  tha  plaintiff  bao«.uaa  the  plaintiff 
pronptly  adrieed  the  dafendnnt  that  this  condition  vas  not 
aeeap  table. 

Finally  it  is  urged  that  tha  Tardlot  is  exeaaeiTs 
ta«attsa  no  oradit  was  glTaa  for  tha  five  th<niaand  pounda  of  onion 
ssads  «hioh  wre  Taluad  by  tha  parties  at  $5»000»00.     The  basis 
for  this  eont<*ntioa  is  that  the  plaintiff  aoesptod  and  agrssd  to 
pay  for  the  aooda  «ind  that  the  verdiot  of  tha  jury  upon  the 
attatftaiSBt  issue  eetnblishes  that  faet.     With  this  eontention 
«•  SMHMt  agree.     The  Tordiet  and  jndgasat  in  the  assunpsit  oase 
are  in  faTor  of  the  i^aintiff.     The  only  miastion  before  us  is 
vhsther  ths  judgment  should  at'tnd.     furthemore  the  defendant 
should  not  be  pernitted  to  asaune  the  inoonal stent  position  of 
olainlng  that  the  onion  aeed  was  aeespted  in  full  satisfaotiea  of 
the  plaintiff's  dsittnds  and  in  the  altematire  that  oredit  should 
bs  ciTen     for  its  agreed  Talus. 

Ths  jttdpMat  of  the  Superior  Court  of  Cook  County 
Is  affiZBSd* 

1XL80I,   P.J.    ABO  K<»«!X»I«   J.    OOIOUR. 
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Opinion  filed  Nov,  6,  1929 
MR.  JUSTICE  RTMER  delivered  the  opinion  of  the  Court. 

The  plaintiff*  ft  ainor*  brought  suit,  by  her  next 
friend*  in  the  Superior  Court  of  3ook  t^ouatf *  to  reeorer  daangee 
for  aa  injury  to  her  leg  reeultisig  froa  e  larg*  oem^t  Tuee  or 
flovor  pot  faXllag  upon  it*  while  ahe  wae  upon  the  presiees  of 
the  defendant.  The  Jury  returned  a  verdiot  in  her  favor  and 
nneoesed  her  daangen  at  tSOO.OO.  The  ooitrt  entered  judgaent 
«Lpon  the  Terdiet  and  the  dofendemt  appealed. 

Tfcare  in  no  nubatantial  diapute  of  faete  ae  to  how 
tke  aoeidnnt  bnppeand.  The  d«feBd«nt  waa  the  owner  of  a  three- 
flat  building  faeing  upon  Sheridan  Road  in  the  City  of  Chioago. 
The  front  of  the  building  aat  bunk  39  feet  froa  the  freut  let 
iiae.  There  vaa  a  oonorete  walk  leading  fron  the  sidovalk  M 
the  front  of  the  building.  At  the  end  of  thie  walk  eight 
•onnretn  atepe  load  up  to  the  entranoo  of  the  building.  On  one 
side  of  the  stepo  wae  a  ooncrete  banieter  about  one  foot  in 
width  and  at  an  ineline  the  sane  ae  that  of  the  itepa.  At  the 
bottoa  of  the  bannister  was  a  pillar  aads  of  briok  and  oonorete* 
about  one  foot  souare  at  the  top  and  about  31  inohee  in  height. 
TlM  waae  in  question  rested  on  the  top  of  the  pillar.   It  was 
aade  of  sandstone  and  was  of  ordinary  design.   It  waa  eleven 
inehes  in  height*  twenty  Inohes  in  diaaoter  at  the  top*  eleven 
inohes  in  diaaeter  at  the  base*  ni  ir*i|!^ed  110  pounds.   It 
was  not  fastened  to  the  pillar. 
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A  t«MkBt  of  the  dttfcnduit  had  thr««  •■ftll  ohildrcn. 
Tlt«  plaintiff  vas  in  the  hnbit  of  playing  with  thea  and*  mi 
tb*  day  the  aooident  happaadd*  tha  plaintiff  and  JieTeral  anall 
boys  and  girls  wara  playing  in  front  of  tha  dafandant*a  praaiaaa* 
k   nuttbar  of  tha  ohildran*  j^st  bafora  tha  aooidant  ooourrad« 
waxa  alidinc  davn  tha  baniatar.   >^ban  thay  raaohad  the  botto« 
thair  faat  atruok  againat  tha  vaaa.   fhay  contlnuad  to  do  this 
until  tba  vaaa  vaa  aorad  to  the  edge  of  tha  pillar  and  finally 
trnH   off«  atriking  the  plaintiff's  lag. 

lo  error  has  been  aaaigncd  as  to  the  a«ount  of  the 
dMMCMi.  Ve  find  no  reversible  error  ocMMsittad  by  the  trial 
«oart  in  its  rulings  «&  the  aduisslbility  of  eridenoe  or  in  the 
givii^C  br  refusing  of  inntruotions*  the  plaintiff  at  the  tine 
of  the  aooidant  vaa  five  and  onft«half  yeara  of  age  and  therefore 
oould  not  be  charged  vith  contributory  negligence.  The  only 
cueation  left  for  our  oonsideratloa  is  whether  the  defend&nt 
violated  aone  duty  he  owed  to  the  plaintiff  vhAoh  should  render 
hia  liable  to  respond  in  dnangss  for  the  injury  eustained  by  her. 

Tbe  teatiaony  ia  undisputed  that  the  plaintiff  oaae 
upon  the  preaises  of  the  defendant  to  play*  at  the  revest  of 
•B«  of  the  ohildren  of  a  tenant  of  t^e  defendant.   It  appears 
froa  the  evidenoe  that  ehildren  in  t^  neighbbrheod  vera  in 
the  habit  of  oongreg&ting  and  playing  on  the  front  s4^eps  and 
in  the  hallway  of  the  defendant's  building.  They  oaused  aoas 
annoy&nas  to  the  ooeupants  of  the  boilding  by  ringing  the  door- 
bell, sliding  down  the  banister  and  oaking  noisea  in  the  hallway. 
Tbey  were  repeatedly  told  to  play  in  the  backyard.  This  they 
generally  declined  to  do.  Oa  the  day  of  the  aooidant,  the 

IbifMidMit*  his  wife,  his  son,  and  the  ;.anitor  of  the  building 
told  the  ohildren,  including  the  plaintiff,  not  to  play  on  the 
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front  stop*.   Tbcy«  hommwr^   e«BtiBu«4  to  slid*  dova  th« 
ba&lstor  vmtil  tho  aooidont  huppmuid.   It  do««  not  ftppoftr  that 
tlio  d«fendaat»  ot  aajrone  reprosoatlag  hia*  Mirnod  the  ohildr«n 
•f  any  danger. 

Tho  vmae  in  queatl<Hi  vaa  plaood  tbor«  by  the  eoatraotor 
who  onnatructod  the  Ouildiag*  The  defendant  teetifled  that  it 
had  b*e«  in  the  eaao  place  and  condition  for  four  yetkT* 
iwMdiately  preoeding  the  date  of  the  aooident.   Thia  teatiaony 
«ae  not  oontradieted  toy  any  vitnese.  fhere  ie  no  eridenee  that 
either  tha  ▼aa««  or  th«  pillar  upon  »hioh  it  rented*  van*  in 
nif  particular*  defectiTO  in  oona true t ion* 

Although  the  deolaratioa  ooatainod  a  oonnt  eharging 
the  defendant  with  Maintaining  a  nuieanee  attraatiTO  to  ohildren* 
oovnael  for  the  plaintiff  in  hie  brief  eaya  ttiat  he  did  not  in 
tho  trial  oourt*  nor  dooe  he  in  thia  eonrt*  rely  upMi  the 
dootrine  relating  to  attraotlTO  nulaanoee.  The  vaao  aas  not 
inherently  dnngoroun  to  adnlte  or  to  anyone  aaklng  proper  uee 
of  the  defendant *B  prmieea. 

Tho  lav  ie  well  eettled  that  the  owner  of  property 

owoa  the  do^  of  exeroieiag  a  hi^or  degree  of  oare  to  proteot 

ohildren  of  tender  years*  who  are  wnnble  to  detect  and  proteot 

ttiMMolTes  fron  dangor  than  adulte*     The  youth  of  a  ohild* 

howower*  doea  not  supply  the  lack  of  negligenoe  on  the  part  of 

the  o«B«r«  Am  wn«  said  in  Bolt  Br.  Co.  t.  Chart  em  >  123  111.  App. 

333* 

"The  duty  which  the  law  inposee  upon  the  defendant 
amd  the  oonissioa  of  vhioh  is  aetionable  negligenoe  is 
not  affseted  by  the  aga  of  the  plaintiff.  Hie  youth 
dees  not  supply  the  xaojc  of  negligenoe  upon  the  part 
of  the  defendant,  he  esnnot  reoower  unless  there  wae 
negligence  upon  the  part  of  the  defendant  vhioh  caused 
the  injury.'* 


-  «  ^ 
t»JU  «s«4!<F«  9^tt  —t&  ft     »hmm  i»|ii<  Hm^t99Sf  «4i  mem  ^mimXnwA 


§Cit^1*».iS    ^^1390    S    trtWii  S#ftC»    £101**2 RXO»lfe    «4#    <l^ 


»s«talai9«c|-   (a*#fl*£*«ff1:*l>  *illf  "^ 


"rfi  ^ijq  tttff  i»  »«a»)li^esi3i  1*  Jon;  ■^l^'^B  tea  »*oli  ^ta'^tw^^f 


,6? 


Pi  ^Ofi'V-,  c^:^®^'-  5i<3.?m. x^'i-c  ai  :>iSi>i: 


,^1EtS,.Xt    t.:i£ 


:-—rr 


-  4  - 

■•lth«r  la  th«  owner  liabi*  if  UMttaer  mmA  liidtpeiid«nt 

•iMtfnt  of  foro«  iat«rv«nes  whish  breaks  the  relation  of  oeuse 

nnd  effeot  eo  that  the  euppoeetf  negligettoe  of  tbe  owner  is  not 

the  proxiaate  onune  of  the  injury.   This  rule  vss  announced  in 

the  ease  of  Apderson  t.  K»rstens.  ?18  111.  App.  38S»  where  the 

plaintiff  relied  upon  the  doctrine  of  >ittrnetiTe  nuisanoe*  The 

prlnoiple  anneunoed*  howoTer.  is  applienble  to  the  instant  ease. 

Tbe  oourt  said, 

"This  ^e»  as  we  ▼ie«  the  eridenoe,  disoloses 
that  there  vas  the  interrention  of  another  and  in- 
dependent elenent  vhiofa  broke  the  relation  of  cause 
and  effect  and  tbe  supposed  negligence  of  defendant 
was,  therefore,  not  tbe  proximate  cause  of  plaintiff's 
inlury.   Xhis  iaterrening  cause  in  this  ease  vas  the 
act  or  acts  of  other  lads  vho  oarried  the  cans  froa 
defendant's  lot  into  the  alley,  pvured  the  oontente  of  one 
•an  into  the  other  and  then  applied  the  lighted  aatohes 
vhioh  directly  brought  about  the  explosion.* 

Counsel  for  the  plaintiff  centeiBds  that  the  issue 
as  to  the  proximate  cause  of  the  accident  was  one  for  the 
jury  to  decide.  This  is  generally  true,  but,  where  the  facts 
are  undisputed,  the  rerdiot  of  a  jury  irXhl   not  be  pemitted 
to  stand  where  the  eridence  f&ils  to  show  or  tends  to  shew 
negligence  on  the  part  of  the  defendant  vhioh  was  the  inroxi«nte 
cause  of  the  accident.  g»aus  t.  iscuthem  Ry.  Qo.  346  111. 
▲pp.  138.  In  that  case  the  court  suid; 

*  Appellee  argues  that  the  question  of  proxiaate 
cause  is  a  question  of  fact  for  the  jury.  «'hile 
that  is  true,  ordinarily,  yet  if  it  clearly  apjenrs 
frca  the  undisputed  eridence  that  the  daaages  suffered 
•ay  not,  by  any  fair  process  of  reasening,  be 
attributed  to  the  negligence  charged,  it  becoaes  a 
question  of  law." 

Considering  ai.1  of  the  facts  in  the  record  in  a 
li|^t  aoet  favorable  to  the  plaintiff,  «e  fail  to  find  proof 
of  any  act  of  negligence  on  the  part  of  the  defendant  which 
could  bf  any  fair  process  of  reasoning,  be  considered  %km 
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proxlaate  e«ua«  of  the  piaintiff**  injury. 

For  tht  foregoing  reasons  the  judgaent  of  the 
SttpTlOT  Court  of  Cook  Clounty  is  reveraed  and  the  eauso 


jvonmiT  Rmmis  aid 

OAOSE  iKSAian. 


WILSOli*      i^»J.    AKO  H0L0Otf«   J.    OOIOOR. 


^4f  "Ic   ttf.m^jr:ii  ♦Ji*   ■:  ^vt  9Uf  tSi'i 
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BAY  IB  3^/SXAyTKR  aJDd  A 


AFPRAL   FRC/J      BUPERIOR 


51.4.  613s" 


UB.    JUSriOB  0*COliiiOR  BKLIVKIBB  TKB  (VUIO^   OF  THE  COURT. 

On  February  11,   1929,  w«  fj|l«<i  an  opluioa  In  this 
ea9«  vrher«  v«   rey«rs«d  a  judgment  lor  $22,353.91  rendered   in 
faror  ef  the  plalstliT  and   against  the  deTendaute   in   an  action 
•r  assunpsit.     Ve  there  held  tJaat  plaintiff  eoold  not  recover 
vnder  the  lav  and  ia  ooneludixig  the  opinion  we  said:      "It  follove 
that  the  jud^ent  ef  the  Superior  eourt  of  Cook  county  oust  be 
reTorsed  bat,    since   there  ie  no  dispute  ae  to  the  facta,  it  vill 
net  be  aeeeeearj  to  remand  the  cauee." 

The  reeerd  discloeee  that  on  t)iie   trial   both  parties 
introduced  eTilence  and   at   the   close  of  all  the  eridenoe  plaintiff 
aoTed   the  court   to   instruct    the  jury   to   i'ind   in  his  fa-vor  and  the 
defendants  swred   for  a  siailar  instruction  in  their  favor.     The 
eeurt  denied   the  defendants*  motien  but  sustained  plaintiff's 
ftotion   and  directed  a  Terdiet  for  the  plaintiff,  upon  vhi^  judg- 
ment wae  entered.      In  this   court  the  defendants  contended  that   the 
eourt   should  have  directed  a  verdict  in   their  favor   as  requested, 
sAd   this  contention  we  sustained.      The  ease  was  taxwa  to  the 
Supreme  Court   on   a  writ   of   eertiorari    and   on  Uetober   19,  19  29,    the 
Sttpreno  Court  handed   down  an  opinion  reversing  the  judguent  ef   this 
coart   and  remanding  the   cause  to   this  court   "with  diredtioas  either 
to  affirm  the  judgjsent,  or  if   there  was  error  in  matter  of  l«r 
re<)uiriBg  a  reversal,  whieh  error  can  be  corrected  on  another  trial, 
to  remand  the?  cause  and  order   that  the  error  be  eorreeted,  or,  if 
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a  final   judgncnt   1b  •nt«r*d,    that   th«  ultlBi&te  facts   foofid  dif- 

th« 
f»r«ntl7  fr»v  th«  l'mmi»  as   found  by_/8uperior        oourt   ehall  b« 

iascrpo rated   Id  ths  jud^^sni.* 

The  altiaats  fact  i^ioh  vs  found  dlfforsnt  from  the 
Superior     court  was  that   the  title  to   the  prmlses   frontinc  on 
Bout*  3  was  net  materially  dsfeetlTS.     Upea  a  conslderatiea  of 
a}l   the  eridenoe  in   the  reeord  ve   caate   to    that   eonclusien  as  a 
matter  sf  law;   thers  being  aa  dispute  in  the  eTldence,   tut   one 
conclusion  could  reasonably  be  drawn  frea  it. 

Xhe   trinl   court  heili   that   there  was  ne  question  of 
faet  for  the  Jury  to  decide  but  that  the  eole  question  inyolTsd 
was  one  of  lav  for   the   court  coid  ascordingly  directed  a  Terdiet. 
V«  wers  also  ct'  the  opinion  that   there  was  no   question     sf  fnet 
for  the  jury  •>   that   the   sole  question  was  one  of  law  for  the 
eoart   >  but   that  the  court  reached  a  wrong  result  under   the  law. 
In  Perine  y,   Roeenbaum  Bros..  192  111,   App.    5C',   another   dlTisioB 
of  this   court  held  that  the  written  doeusient  was   sAbiguous  and 
therefore  eTiienos  was   adn»issibls  to   sxplain  its  aear^lng;   bat  on 
a  rariew  of   thie  e»se  by  the  iiupraie  Court,   271   111.   354,   it  was 
held  that  the  Aecuneat  was  unssbiguous  luid   that  the  STldence  was 
laadnlssible.      That  cass  is  a  preeedent,   if  any  is  needed,    for 
what  we  did  la  the  instant  case. 

y«  are  entirely  satisfied  with  the  opini<a  heretofore 

filed  by  us   In   this  eaas,   and  for   the  reasons  therein   stated  the 

the 
Jadipent  of/  Superior       court  of  took   eounty  is  reirersed  with  a 

finding  ef  fast. 

BIViaSKD  VITH   A  FlhDlhQ  Or    VaCT. 

liaSurely,   F.   J.,    concurs. 

Mat^ett.   J.,   disseats. 


9x1;^ 
.Wei  -    ;j'tKc» 


,m^>.o  i«ii<mit 


SaSLS  TIJIDlBa  OF  7ACT. 

V«  find  as  an  ultiaat*  faot  that   tkm  title  to  na 
part  of  tha  fraaiiiaa  fronting  on  Rovto  3  vaa  dcf^etlTO  and  that 
tha  dafandanta,   tba  aallara,  vara  abla  ta   Aamiah  good  tltla 
thareto. 


^smammamBsaB^mmmk 
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/JOL^ /filK0MAI//L(lalni8tr«tor  of 
/     tta«  iiUt«  oSjUn  Manfltid, 


JOtcnf  PfOtUMtf   (Iapl«ad«d  wltk 
MOOBRM  WOODiiKH  OF  AMSRICA^^  a 
Oorpor&tlon), 


AppeXlant. 


TORT  iPPlAL 


)    THi  V  OIROUIT  COURT, 


OK  OOUITT. 


^35  I»Ai  ul 4 
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Opinibn  filed  Wednesday,  Nov.  37,  1929 


]»•  PftHIXOXRQ  JUSTXOE  ffZLSOl  dcliT«r«d  tb«  oplaloft 
of  th«  couvt. 

Julius  Frledafta*  as  adatlaiatrfttor  of  ths  estats  of 

Bsn  Maafield«  DMsas^d,  filsd  his  MIX  of  owtplmint^  oliargiag 
that  BSB  Ituifield  disd  April  16,  1989,  IsaTlng  otrtain  hsirs 
St  law  nnd  thst  eosipl&lBaAt  was  dulf  appolntsd  sdaliilstrAtor 
of  bis  sstats  Vtay  0,  1939;  olwrgss  that  th^rrs  was  a  csrtain 
policy  of  insuranee  issusd  by  tbs  dsfandant,  uodsra  Wo«4aen  of 
Aasrioa,  a  fraternal  toonsfit  sooisty,  iaoorporated  undsr  th« 
lairs  of  tho  Stats  of  Illlnoisi  ohargss  further  that  prior  to 
bis  doath,  said  Bern  Manfisld  and  the  defendaat,  Joseph  Peoklsr, 
entered  into  ^  oertain  written  agreoaent  (whioh  is  est  out 
in  full  in  the  bill  of  oempl^int)  undsr  irbioh  the  snid  lianfleld 
agreed  to  and  did  naae  the  sBld  defendant  Peekler  as  benefioiary 
in  and  to  said  policy  of  insur&noe*  9aid  agreeaent  further 
provided  therein  that  the  said  retkler  ooTenanted  and  agreed 
that  upon  the  death  of  the  said  Hanf  ield  .«%nd  upon  the  payaent 
to  hia  of  the  aaoait  due  under  the  polioy,  he  vould  inaadiately 
pay  it  over  to  the  exeoutor  or  adainistrater  of  the  estats  of 
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the  said  ll»afl«id)  okavgcf  further  that  tha  aald  dtfandant, 
FaekJItv,  has  rapudiatad  tha  taraa  of  a^id  acra«ma»t  aad  haa 

rapaatadljr  atatad  that  ha  «touXd  not  o^ttj   out  Ita  tanui{  ohargaa 
further  that  tha  91  id  defendant »  if'eokier*  la  in  atraightanad 
and  iapadtmloua  olrouMatanaes  and  haa  no  proparty  on  «rt>ioh  an 
•xeoution  eould  be  levied  in  the  erent  a  judgment  vae  rendered 
againat  hin;  ehargea  further  that  eoapXainant  la  Infomed  and 
helirvea  that  a  eheek  la  to  be  dellTered  to  aald  defendant* 
Peoldsr*  on  the  aeoend  day  of  July* 

The  ap^lioation  for  this  reatrnining  order  iraa  aada 
July  lat«  the  day  before  the  eT«nt,  4a  ohArgod  In  the  bill* 
ims  to  take  plaoe.  The  affidaTit  filed  in  support  of  e^id 
bill  ohargea  that  in  yiev  of  the  shortneaa  of  tiae,  it  would 
be  iapoaaible  to  prepare  aad  aerre  notioea  of  the  application 
for  aald  injunotioa  and  that  in  the  event  defendant  should  be  so 
notified*  he  would  ioutediately  t«k«  atepe  to  try  to  ooilaot 
aald  noney  due  under  said  polioy  of  insursnoe* 

On  Botion  the  oourt  entered  an  order  reatralnlng  the 
A«feBdant»  Peokler,  froa  oolleoting*  and  the  Modem  voodnen  of 
Aaerloa  froa  paying*  any  noney  due  under  aald  polioy  until  the 
farther  order  of  tha  oourt,  it  appearing  to  the  oourt  that  no 
daaage  would  aoorue  to  either  of  aald  def andante  by  reason  of 
the  inannanoe  thereof* 

The  defendant*  Modem  Woodnen  of  Aaerioa*  have  not 
Joined  in  the  appeal  froa  the  interlocutory  deoree  and  are  not 
ooaplaining  of  the  deoree  of  the  oourt  gmntiag  the  restraining 
order.  Xt  «aa  aervod  with  notiee  of  the  prooeeding*  Bo 
apooiflo  aaaignaont  of  error  appaare  aa  to  the  laauanoe  of  the 
Injunction  aa  to  the  defeadiint  Modern  io«da«i  of  Aaorioa. 
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Mov«oT«i'  it  appears  froa  th«  »ri«f  of  Paeklcr  in  a«B«ral  ir\M)i«r 
S39M*  a  subasqueBt  appaal  in  the  «&■•  oaus««  that  the  ■eaay 
hat  baan  paid  into  oourt,  tandar  an  order  of  the  Ohanoallor,  on 
■otion  of  the  defendant  Modern  Voodaem  of  iiaerlea. 

It  ie  urged  that  t>e  allegationa  of  th«  bill  of  eoa- 
plaint  and  the  aeooapanying  affidavit*  did  not  ^rarrant  a  oourt 
of  equity  in  ieeuing  an  injunotion  without  notice;  that  there  are 
no  allegations  in  the  bill*  fron  vhioh  the  oourt  oould  find  that 
eoaplainant  iniuld  be  unduly  pre judloed  if  the  injunotion  did  not 
ieeue  forthwith  without  notice;  that  ^e  injunction  should  not 
hare  benn  issued  without  first  r«:Quiring  eoaplainant  to  giTS 
in  accordance  «ith  the  statute. 


Without  going  into  the  tterits  of  the  controTersy^ 
confining  this  opinion  aerely  to  the  question  ae  to  whether 
there  were  sufficient  .-^llegntlons  in  the  bill  of  eonplaint  to 
justify  the  court  in  issuing  the  injunotioQal  order*  ve  are  of 
the  opinion  after  a  reading  of  the  bill  and  the  affidaTlt  that 
there  v-ere  sufficient  allegations  of  faot  set  forth  in  the 
seorn  bill  and  affidnTit  to  justify  the  oourt  in  ordering  the 
injucDtion  to  issue  t^ithout  notice*  and  further*  th&t  there  were 
e\iffioient  f&ots  stated  together  with  the  finding  of  the  oourt 
in  ite  decretal  order^  that  would  justify  the  gr&nting  of  the 
ap  liention  for  the  restraining  order  without  bond  by  the 
oo«p4ain«At« 

For  the  reaeoas  stated  in  this  opinion*  the  deoree 
•f  the  Circuit  Oourt  ie  affiraed, 

oKOAEK  kwnmauk 

RTIIR  ARO  HOLOOK*  JJ.  OOHOUR, 
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\p??ja*  JaoB  CIRCUIT 

Of  COOJL  OUVBTY. 
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KR.    JU37IGX  kATCHBTT  OKLlVlSRB]}  THS  OPIlilOS  OF  T81  COURT. 


OMa»l^lJi«ftts  9n.  Juc«  S7.   19^,    lUe4  a  bill   AftAlBBi 
Ltt«A  Sc^oznlk  tt   al.,    to   I'oreclose  •  trust  d««4  vhloh  eott-v«y«4l 
••rtalB  pr«Rit««  to   s^eur*  aa   iBiS«¥t9du«««  of  ^17,600.     1&«  bill 
»11«(*4  tliat  th«  9remi««»  v«r«  a.lso  caeuabtrsd  by  a  s>rier  X'irst 
a^rtg»|[«  given  t«  «««ure  an   ln49tt«dR««t  of  ;^66,000.      it  aIao 
«ll«Ct4  th«  insolvffncy  of  the  debtors  -^md  UiAt  th«  pr«niB«a  v«r« 
lB»d»4tt«t«   ««eurlty  for  th«  indebtednoto. 

Oa  July  I,  X929,  as  ord«r  va»  enterad  iMppoliiUA^  tha 
Qiloaso  Tltl«  4  ?ruat  G^n^tmy  r9e<lvar  with  t.^a  uaual  pavara.      Xhla 
^Td9r  diraottd  tkukt  tha  eom|ilKlnaDt«  fila  thslr  bofiu  in  tha  atui  of 
IftOO.     SttbaoquMitly  tha  raceivar  filad   ita  HCcaptMaoa  of  tha  ap* 
l^intnaat  aad   thera&ftAr  or<lara  wera  tr^m  tia^  to   liAa  OBtarad 
Rutherlsin^  tha   easployetant  af  eamiaal  and   direotlA^  that  eortain 
dofandaiita  shov  eauaa  why  th«y  ahoald  not  be  puniaxiad  for  eontaapt; 
that  eartaln  paysanta  ba  aada  by  tha  rtaairar  and  tnat  a  vrit  of 
aaelataaoa  iaaua  in   Ita  farcr  M^Hlxiat  awse  of  tha  pajrtlea. 

Cartaln  dofandantff    aziavarad  tha  bill  and  filad  n 
arooo-^ill,   to  «dil«h  anavara  i*«ro  filad. 

Tharaaftar  Claranao  L.   Colesxaa   filed  n  bill   ta  fora- 
eloaa  tha  firat  nortgaea,   and  wpoc  hia  botias  an  ordar  vaa  antarad 
on  Saptcaibar  18,  1999,  tmiah  proridad  that  tha  raealTarahip  ahould 
ba  aztan'iad  *to  ooTOr  tha  Ilea  of  tha  Xruat  l>a*d  aa  aaaarity  for 
tha  prlaoipal  nata  and  Intaraat  aoupoa  notaa  aoa^ht  to  ba  fara- 


f^  r  ^ 
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to  aufft  94^  dt  ^Ai^  t^s^  »iilE  »^ttfs«ii^.&««K^  ««^  i^iktfl  i^#i 

t>Xu9(i«  %Ul»fvi<i99t   *tii    itiAi  h»blrotii  il»l:  •  >4AoS<;p^St  did 

-•to')  stf  oJ  Jriiaift»«  •9lea  ao^tfse   i«»v.isii   Mid  «i««  XAit^»<iit«r  9iLi 


«los«4*   In   thnt  o«««,    *vhi«ii  U|i«n  g<Kid    eauaa   aiiovn,   mi%*!T  m  fall 
kMUrlB^c,   th«  oogcplftinasita  th«r«lii  &r»  09%  rcqulrstf  to  4iy  ^umA," 

Ob  Ofttob*r  IS,  1989,  tii%  boad  i«r  ai»ptt«l  t«   tias 
Mttrt  VA«   rilttd,  mad  it   is  now  oon tended  zhaX  tJM  order  of  July  1, 
IfO,  wa«  erroDceue  because  e  oo«plaiB«kate*  )>on4  wee  uet   filed  ia 
aecordanee  vlth  eeotioa  59  of  the  Chancery  aet  ajAd  thai  Die  deuee 
in  that  order  relet iYO  to  the  compl&iaante  not  beins  required  te 
give  bood  wee  erroneoue  upon   the   authority  of  3b*»rtaac  Park  Statf 
htgxk  ▼.  Loon  Office  Bldg.   Core..   238  HI,   App,  4&c,  and  Da?ie  -Vf, 
>l*ir>  «W  111.   Awp.    417. 

It  Muet,  ve  thiak,  be  eoneeded   that  the  order  of  July 
let  did  not  meet  the  requirep^enta  of  the  etatuta  ae  interpreted  by 
the  decisione  eited  with  ref«r«noe  to  the  bond  te  be  t^ivec  by  ooa- 
plalaante,     Re-eerer,   the  thirty  daye  vithia  vhleh  an  appeal  aigut 
be  perfected  froa  that  order  had  expired  before  thle  appeal  waa 
takes f   end  we  eannot  agree  with  the  eoBtention  of  def eniants  that 
the  entry  of  the  order  of  Septeeiber  lath,  siTinii  other  and  iarxhmr 
yewera  to  the  reeeivar  already  appointed,  opened  up  the  aatter  and 
operated  to   extand  the   ti»e  within  whioh  thie  appeal  nisht  be 
brought.     The  provisions  of  section  122  oi    the  J^aetiae  aet  with 
reference  to  the  neaessity  of  requiring  a  bond  are  net  applicable 
to  an  order  entered  extendixtf  the  pawars  of  a  reeeivair  during  the 
aoaree  of  adsainiatratien  af  the  recelTerahip  estate. 

the  order  ia  therefore  net  erroneoue,   end  it  will  be 
affimad,  althaai^  aaaplainanta  hawa  net   I'ilad  any  brief. 

Sa3«rely,   P.   J,,  9m€  0*Conjuor,   J.,   o«neur. 


•tf  iSXiv  ti  ball   ,9ti9»u^rzsi  Ses  fttt^t^iMi^  mi  ^tmht^  »i£t 


BARLO/,  ^^  ) 


Ai^{»«Il«fit,  ) 


I. A.  614 


lai.   FRX3IDIKG   JUSrXCS  BAKIM 
WLmiOT)  TRS  OPXJtlOU  07  THE   COURT. 

nils  ia  an  ^p^eal  rr»a  «  Jta<l«»Mit  iB  «a  ««tl»a  •» 
ih«  eaa*,  wh*r«in   the  plaintiff  •ea^t  t*  r*ooir«r   I'roa  d«f«i<il«Rt« 
ftt  hit  dAm«c««   th«  v«lae  of  a  r^avoDAblo  eowol salon  for  th*   «al« 
•  f  r*«l  estate  OB  the  theory  that  thejr  Ballolously  obA  trronisfuily 
iepriYei  hla  of  hit  eojeoULaeioB.     uudor  tho  direetioB  of  the  court 
two  of  the  {!ef«n4actt,   John  F.   and  voorge  P.  £««liuilae»   were  fottB4 
set  suilty.      Appellant  v«e   found  guilty  and  appeals  freai  a  Judg* 
»«nt  against  him  on  the  Terdiet  for  $2, dot}. 

The  first  point  urged  it  that   the  deelaratlon  doee 
••t  ttate  a  eause  of  aotion.     Ib  that  we  eonour.     In  substane«  it 
Blleges  that   In  JKovesher.   1924,  plaintiff  was  a  liosnsed  real 
estate  broker  with  «hoai  tide  property  in  rfU4stlon  wiui  listed  t^r 
sbXo  at  a  eertain  prloe  suhjeot  to  jBortgagst  of  record;    that  he 
ttt1asitte4  the  sane  to  John  sb4  G<iorg*  Jt^elanias  («h«  are  brothers 
and  ao-p%rtners)   and  they  yerbally  agreed  to  purohase  the  sane  on 
sbA  terms  after  conferring  in  regard  thereto  vlth  defendant 
Ther»«n,   also  a  real   estate  broker;    that  a  Torhai  sgressisDt  for 
diTisiea  of  eovKisslono  vas  then   antered  into  between  plaintiff 
and  Thertflsn   in   the  eirwat  of  a  aale  to  the  Koslanias  brothers;    that 
thereafter  defendants  agreed  to  aeet  plaintiff  for   the  purpose  of 
drawing  up  a  written   contrast   and  failed  to  keep   their  prtusise, 

•Bd  'nalioiously  and  wroBi^fully   contriwlag  sad  intsndlBg  to  

d«priTS  plaintiff  of  his  real   estate  so«»issisa  failed  sad 


a/-5.TK: 


-'^^^ 


many 


■•gl««t«'l   to  ke«p   sal 4  preiais«  mn4    c«  poreb&s*   ftaid   real   t«tat«, 
Wi  ••  tii«  ••atrary,  without  kBo«X«d4*  or  ••Bs«jit  tf  i»lmintifT 
•ub«ltt*4  mfiothtr  parson  to   iho  •vnar  olT  taid  roml   ostato,  oAd 
••id  d«f«ndaats  vroB^ally  pro  our  04  sa^ta  person  to   «it«r  Into  a 
writtm  ooatr««t  for  tha  pttr«iiia.6«  of  said  roal  oatAto*  ajtd  to 
obtain  titl*  tteorota   *for  ^o  uao  and  b«bofit  of  daf«nd«nto  •*• 
aad  aoaooalod  fron  and  failed   t«  diaalooa  to   tlui  owner  thereof 
and  froB  plaintiff  the  t^^t   that   said  parohaee  of  anid  real 
•state  had  bean  Hade  by  said  defeBdaata  for   their  said  use  and 
benefit.* 

th%  allegaiiena   in    the  deelaratioa  are  aXaost  idactl- 
•al  in  subatvioe  and  eharaoter  «i  ih   these  in  the  deolaratior<   in 
tha   ease  of  g^i»«rrr  ▼.  hallawar.  338  111.    334.   and  real  upon 
the   »am0  theory,  na&ely,   that  where  throutj/i  vhe  ei^iiinty  of  a  real 
•state  broker  a  proapeetive  purcnaaer  verbally  a^eos  to   eatttr 
into  a  written  oestraet  lor   the  purehaae  of  real   eatate  on  tha 
avner's  teraa  but  fails  to  kaep   aaeti  pro'^iae  and  eaters  into  aa 
arrangeaent  with  another  party  or  hrokmr  who  negotiates  the  pur* 
ttutMM  in   the  natfo  of  a  third  person  for  the  prospestiYS  purehaaarls 
benefit  and  «oaaeals  the  identity  of  tne  real  purchaser  froa  both 
the  owner  and  the  firet  broker  and  plaintiff  is  thus  prevented  frea 
r«oeiTia«;  a  eaaaaiaaien,   a  rii^ht  of  aoti^a  on  the  ease  will  lis  »KaiaA 
the  seeond  broker  ea  the  theory  that  he  has  wrongfully  dapriTad   the 
first  broker  of  his  esaaiasioii.      It  waa  there  held   that  the  deelara- 
tlatt  did  not  state  a  eause  of  aetioa. 

4s  was  said  in    thai  eaae,   a  verbal   acreeeeat   to  buy 
real   eetate  is  net  binding;*   and  a  prospeotive  purohaser  has  the  local 
richt  to  refues  to  earry  out  the  verbal   oontraet,   if  he  sees  fit, 
without  incurring  any  liability  to  the  agi»nt   for  a  oeaiadsaioa.      I| 
is  also  true  that  no  ri^t  ta  a  ooaadasien  fros  the  owaer  voald 


fe«u»    ^-s^ »#?;<>    f«is-f    6i*(8    "£«?    ^»«J»'d    «lv.^    *,#    fV«^ltJi^    ^«i^^«sa*   iE»m»€i»ft 
lBS%    hl^S^   t^    t=ntMti»%m.  ^•^**     *^»»*     t&&->    -?*rW    l'Ji.jsii«iX*;    aartt    fAK 

■    ,$;f8.%fi3u>vi    IjwSt*^  (wi*   *««  iC'*'* 


maeru*  to  th*  l»rokAr  \tj  rnatua  ml'  ik«  mT%  failurs  of  iiio  euato«i«r 
to  ••rry  o«t  «  ▼«rl>*i  proaloo  to  »aJi«  tho  purcuaoo.     The  i«ol'ml»s 
brothoro  w«iro  aR4«r  mm  local,  duty  i»  carry  out  thoir  Tcrlijtl  promt** 
to  Imy,   and  ThorwMi,  with  «1imi  plaintirf  hj*il  no  contraouiol  rolo- 
tloBo,    exeopt   for  a  dlTioloa  of  tko   noornl  oaiono  in  caoo  of  a  oalo 
to  tho  k«olanla«  brother* ,  enrodi  olulAtlff  no  loftol  duty  italosa 
tlio  oalo  vao  aado    to  them  or  for  thoir  bonofit  and  uoo. 

iior  doea  tho  alloj^od  seroonost     for  a  diTision  of 
•oflmlooiona  haTO  any  b«arljig  upoa  t>l:!ilnti)T*o  thoory  of  Th«nuNi*a 
liability  for  a  tort.     7hat  tho  i^olaniaa  brothoro  or  'rhor&oB  ha4 
tha  rifhi  to  buy  diroetly  froa  tho  o««or   oaoaot  bo  quootiMiod. 

Similar  vimrmttitm  aa  to  doooiiriai^  plaintiff,   dopriviBs 
his  of  hla  oo»aiaaloo«   paying  it  ta  aaothor,  parahaoiac  X^oai  tho 
ovaer   for   tho  bonofit  of  hio  euatosor  ifi  tho  aa&o  of  a  third  pcrooa, 
and  conee&llnc;  tho  fact  ap<  to   the  actual  pareh^nattro,  wore  hold  in 
^^  Hanol?oriy  oaoo  net  to   state  a  oauae  of  action. 

Tho  ooBcluoion,   therefore,    that   tho  Ju4epc»t  here 
anct  be  roTorced  and  raaanded  b#o%j*«  the  deelaraticn  faila  to 
etat*  a  caaao  of  action  obTiatea  tho  aoceoaity  of  dioouooiac  tho 
0Ti<3oncc  although  we  think  aopellaust *a  eententioa  that  it  doea  not 
Bupport  eeeontlal  all  cmat ions  that   ar«  ooataiaed  in  the  declara- 
ti«a,   la  well   taken  in  that   it   faila  to   ahev  that   the  is^eclaniac 
brothera  vorc   «ble  and  ready  to   earry  out  tho  propoeed  deai  or 
that  it  vac  ultlaatcly  oloeed  for  their  benefit,     on  the  centrary. 
the  weiiiht  of  tho  evidonoe  shows   that  thoy  were  not  fiB4bnci%lly 
able  to  carry  eat  the  deal  alone  and  did  not  eonte&platc  a  pwurchaae 
without  cnliati&c  the  letc^eat  or   eo»eper«tioa  of  o there,   aad  that 
the  cole  wae  not  for  their  Joint  aac  and  benefit  but   for  the  uee 

and  bencJlt  of  one  of  then  only  together  with  aald  Tbercan  and  twa 

other  parti ee  who  had  not  bees  broa^ht  into  the  necotiations  by 


I 

rfXifiS'iSb&isIt  ^«tfT  »*i«'>ir  %9«[i  t«jir  inrdds  i»«ra^l»Xir«i  9j£t4  *}«  i^a^sw  «{ft 

««ti  «meI^   -K(»'t   liiri  ^i'tAO^d  itMa  •««  ;}Rio^  xilaiiil   to*^   t»A  4;ji5V  ^l^e  «»ii 
^  ma9ltMtim^a  mtU  <K»nt  #»&«»«<<  fl»»tf  4mm  iuUk  wtv  •i»ii'«M(  '«»^« 


flalatlfi*.      It  «••  Ml  •••«DtiiiX  f%tti   to  plaintiff  ••  thenry  mt 
liability  !■  d«i>riTia«  hln  9f  a  rlKbt   to   Ui*  oocMciaslon  tii«t  not 
•Illy  ah^iiXtf  b«  haTo  ••raed  a  oowioaloa  I17  i^oourlnc  a  r«urcna«»r 
r*My«   ablo  aad  vlllin.i  to  aoeopt  tho  ••ll«r*s  tortao,  but  that  tka 
•alt  altlAfttoly  offttotadl  van  t&»Ag  to,  or  for  th«  bonafit  an4  uoa 
of,   tho  •<■«  part  loo  h«  ha4  >o  T>roeur«d.     Th«  orldonoo  iooo  not 
■o   riiov.     Plaintiff,   thoroforo,   va«  Bot   on  titled  to  r«ooT«r 
oithor  undar  tHa  doolaratloa  or  upon  tho  eiriioaoa  adduead  andar 
Uia  ioauao  foraed. 

IXVBUBCD  AVO 


Scanlaa  and  arldlay,  JJ.,   ooaeur. 


T« 


flm*}!!!  ik  HAT*   Ine*t  ft  oorpor~.tl(iii» 

BaSK»  a  corpor  tlmit 

App«Il«os« 


Thle  ftpp«!il  1«  froB  a  <ieertt«  Ai*»is8i«g  fer  wast  af  aqvlty 
ilia  arif.Uu*!  bill   (filac:   bj  ajppallant  aad  aihara)  aad  griditlac  tlm 
yrajar  la  th€  eraac  bill  «r  appaUea  sagniar  J.  Hajt  lBo«t  aakias  il^t 
appal laa  bank*  a  «raasi  dcfaadaBt*  tfclivax  ta  it  $15 #000  ahiaJi  it  iHid 
dapasited    la  asaraa  with  a^ld  bank  pwraaaat  to  tha  contraat  karain- 
aftar  rnferrec    to  oa  wlilah  eoMplalaaBt  pr«4ieatad,  its  olaiai  far  rt^liai* 

Haitf  eootraet  «aa  enterad  i»to  U^  7»  1927 »  betvaen  as^id 
Saff4*T  k  fiay«  Inc.*  aa  tha  firat  party*  and  all  af  tba  eiMrahaldara 
aad  avnara  af  tha  capital  etack  af  twa  eonipaniaa*  appallaat  aad  tte 
dalla-Byf  laid   Corpor -.llaa*  as  ihet  aaaaad  partl««.     Bj  it  all  af  said 
ataekholdera  mn6  o^ttaro  save     aydar  &  Haj*  Iac«»  an  option  ta  pnr- 
ahaaa  all  of  tha  capital  abaok  of  a&ld  t«a  aoavaniaa  a«  «r  hafara 
July  8»  1927  •  for  the  prloc  oi  #500,<[X>0  in  oaah»  ta  b«  paid  ta  tha 
aaaand  putrtlaa  la  praportloa  tc   thalr  raepaatiTa  otaak  haldlaga*  Par* 
attant  to  tha  tarsa  af  tha  eoatract  all  tha  aortliieatea  af  tha  otipital 
otaak  of  aald  two  co«2>asla»  tiBX€  depo»ltad»  dnly  andoraad^taffatharvlth 
a  ohaok  of  said     agrdar  t  Bay»Inc.»far  4l5»0O0»in  aaaraa  with  onid  haaka 
Tha  contract  proTidad  that  if  for  Mty  raaaMit  axaopt  aa  praaarihed  in 
p%r\ftr9ph  7  tbaraaf »  aaid  first  party  »hanld  fail,  aaglaat  or  rafwaa 


-«B«  0i  upliqjs  OA  %.&ml  t\»^  -  '-■ -^vis;--  ^^mi;^  ^._.-  ,.;   ..i.,  z-i^hL9M'^iii& 

mxisJ^^  '»  few '«»lfUKi|W>9  *wl  ^i^eJ^  X»ii«4so  ffii^  t«  il»  «»«a^jte 

atfd  oi  feli»«i  **  ffi  «d«ii«  fli  .            '-    -  -i-i^  »iii  x©t  «t^<^i:  tt  ilsl 

•Mfltf-^    T^.  i,i-:7x.-%n  ^n.-\    iilticdr  ViiLc«r   |»t|t   bla^^'i^mdi  t  fi%f.riSi%»<l 


sasts«nBTBai 


%9   •x«roia«  th«  optlMi  ih«  «X5»000  abould  b«  paid  by  th«  bank  t« 

apptllaat  &•  its  own  propert7»  aad  saiA  sluiysa  cf  ateok  b«  r«tunMtf 

t«  tlM  r«sp«otiT«  atockhsldcrs* 

PttracvAV^  ^  of  tbw  ooatraot  reads  as  follsvsi 

*I%  is  undsrstood  and  eiprssd  that  ia  ths  •▼«nt  ths 
BSt  asasts  of  the  hltosU  Battsry  Coataiasr  Corporatioa 
apsB  ths  sxaaiaatioa  and  iiispsstiOB  by  ths  party  of  ths 
first  pari  ars  not  sf  a  valiM  substantially  squal  to  that 
shova  wpsn  ths  ^;oapaay*s  balaass  shset  of  Fsbrtiaxy  28 1 
1987f  snid  Talus  to  bs  detsraiASd  by  aocountinc  principlss 
Bss  g«B«rhll^  aocsytsd  and  applied  to  eorporAtloi  book- 
ksspiag  by  aec«iaita»te»  ths  sai<i  first  party  shall  nst  bs 
obllcated  to  pressed*  and  that  ths  j^ifteea  thsasaad  ($15tOOO) 
ITsllars  dsposited  with  Ths  Fsroaun  Trost  And  ^aTlSfs  Bank* 
as  tasrslabefsre  set  forth*  shall  at  the  elsoiisa  of  ths  party 
of  the  first  part*  ba  rstumed  lo   it  and  the  atssk  rslsassd 
uato  said  aeoaad  party*" 

Ths  original  bill  sought  to  have  ths  bank  pay  orer  ths 
tlHeOOO  to  coaplaiaant  aad  to  deliYer  ths  eertifieatss  of  etook  baok 
ta  ths  said  ssTsral  stockholders  oa  the  sole  ground  that  ^lydar  t 
Bay»  las*  had  vholly  fallow  aad  asglsetsd  to  sxsiaise  Uw  eptiaa 
fiTsa  ia  ths  esntraet.  Ths  oross  bill  sought  ths  return  of  ths 
tlSfOOO  is  sross-eoapl&iaant  oa  ths  grouad  th«it  thsasssts  of 
ssagplaiaaat  ware  aot  oa  the  dais  of  ths  eoBtr».ot  or  thereaftsr  duriag 
ths  psriod  of  the  optioa  substantially  sqaca  to  that  shown  by  said 
balaase  steet* 

OB  stipttlatioB  of  ths  purties  sftsr  the  hsfcriag  ths 
ssrtifioatss  of  stook  were  so  returasda  thus  ellMiB>itia«  ths  p^rtiss 
of  ths  seeead  part  to  ths  eoatraot  fron  ths  coa^rorersy  hsre  iBTolTsdt 
aad  ths  sssrsw  (aftsr  allsv&asss  to  ths  baak)  was  converted^   into 
a  esrtlfisats  sf  depaait  af  $X4»772  whioh  ths  dsarss  erderec  ths 
baak  to  deliTSr  to  erase-ooaplalnaat* 

Ths  aaia  question  presentsi'.  is  «hethsr  ths  proof  addussd 
by  eross*eOBplalaaat  was  suffiolsat  to  support  ths  fiadiag  of  tl» 
aaster  that  ths  aet  asasts  of  ooaplalBaBt  oerporatiea  on  Bay  7»  IWtp 
(ths  dais  of  ths  osBtr«st)  •x   thereaftsr  before  July  31»  1927*  (uhM 
ihs  sptiea  sxpired)  wars  a»t  of  a  Tcaas  substantially  squal  to  thai 
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^n$   ^I'x^^ni  »£f*   T»3riM    rj^i^i.i^ 
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iHCiv-   i-wmftft-Mk  »9=id«i> 


fr^?>Arij&*  1:»3it^  a«<*  t-s>di>. 


V   ^:<^  *.,?,« 


-..♦•so  x4 


•hovn  upon  •»!<!  balioMtt  Bh««t*     In  other  v«rd»t  ayitftllaat  •«• 
tends  tluit  «r«M<*ooi8pl«iinant  did  not  prur*  lis  «a««  Iqr  eaap«i«at 
•Ti-ilcaoe*     Th«  asftctt  th«  yalu*  of  vhloh  •r*«ft«>«MipIa laaat  brines 
in  sAUci«ilaa»  appe&rs  an  aaid  b«liine«  sli««t  as  ^Btllo-Bxficld  Cor* 

]Mirati«n 13«377«73t''  ttsider  Ul«  tlAsslfiostien  *i)mtnvxmA 

Assets •* 

As  isAdia^t   to  Bhvn  tliat  the  «nld   lt«a  h«d  ns  ■ippreoial^.s 
▼»ltt«  oro«»-<»snpl»lR(uat  l.n(r«4tts«dl  la  •▼ld«as«  comrvr stations  hud 
is  tJw  course  of  ite   InTnetisntien  iats  the  assets  of  easq>Iaiiuuii 
vith  lixrino  Bellot  2>re»ideBt  si   bstb  oomplAinant  and  sf  the  Bells- 
Bjfield  CorpsrritisB*       9peXX«at*s  eaise  rests  mainly  on  Xhm  conten- 
tion that  thAse  esmrera^tiens  were  inoa«petent»   Irreler&nt  and  not 
bindiBf  on  appellant*  and  that  vithout  thesi  as  ease  eas  asde  for 
oros«-e«Bj)lAlnant«     Xn  then*  %»  testified  tOt  BelXo  told  croes- 
eeaplaiaant*s  rise  president  in  effeet  thtvt  the  Bollo-Byfield  Cor- 
poration had  no.  as«ets  and  th»t  it  was  just  a  doTioe  to  bold  coa- 
traets  and  sosie  patents  -  '^Just  a  awre  shell •"     Bo  fax  a£  these 
stateaeats  are  ooao^raed  a  disoaseioa  of  the  contention  is  unneeessarj* 
timy  aay  bs  iiholl/  disregarded  if  the  oonrerefttione  so  far  as  the/ 
pertoln  to  the  item  la  question  were  properl/  reoelTod   la  eTic]{:noo* 
In  suoh  oonTt-re-  tione  Uvnt  iten  becaie  the  subjeet  of  iav>airr  sad 
dieottseloa  sad  Bello  stated   thut  it  repreeeated   two  ooatrncts  entered 
iato  Iftetveea  the  Bello-Byf  leld  Corporv'.ti<m»  and   two  of  its  caploxoos* 
one  Beaey  aad  oa«>^^iBalI*  hereinafter  referred   to*  vhioh  Bello  thoueht 
had  actual  ▼«iXuo*     Uhder  par*  3  of  the  cieotraet  it  w«e  agreed  thnt 
oross-ooaplninaat  as  first  party  might  sAke  suoh  laToatiKatioB  *as 
to  it  nay  seea  adTisabls"  aot  oaly  of  the  books  of  aocouat  end  records 
of  both  the  Ahlhell  and   the  Bello-Byf ield  Corporation  but  all  other 
assets  aad  to  that  oad  alght  ttso  the  serrioea  &m  time  of  their 
eaployeo*     Bello*  beiag  presideat  of  appollaat  and  presumably  ao» 
qaaiated  vlth  its  assets*  aas  unquestionably  a  proper  persOB  to 


^ma  intkilmffi*  ««ii»'x«v  tMiim  »A    •fMHn  •Mmfttf  Mm  imt^  m^9 
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nRonnSBi 


>«  ooasulted  ^lili  regard  (tMr*te*    Xtrntax  aiMli  alrouu.MtuMts  oress* 
oaaBplHliuiaft  VAC  priTlI«ic«d   bo  contsuXt  his  with  r«tp*«t  to  Uw 
eharactffjT  af  Appfll«At*d  au0«ta  and  of  «b«t  ibty  ooaoi8t«4*     Tho 
tthomctor  of  th«  itoa  w»ii  not  iaciioatod  on  ito  faeo*     Xnquirj  «ao 
■•oeooeirj  to  doteralno  to  «h.Ai  It  rcfexrod*     Croso-ooB3;*lAiBMit 
••rtnloly  hftd  o  right  to  rely  on  tbc  ctatoMoat  of  ap|>«llaat*s 
prooidont  as  to  what  it  eoBoifttcd  of  in  ordor  to  poxouo  ito  In* 
TootigMtiota  ao  to  ito  valuo*     ^9  khitikt  tlMr^forot  BoUo*o  otato- 
■oat  vao  ooapotont  and  tiirullag  upoa  appollant*  whowo  proport/  tho 
I  IS » 000  vao  to  hoooMOi  UAc'or  tho  toxMo  of  tho  eoatract»  ia  tho  orost 
orooo^ocaplainaat  itld  aot  avail  itoolf  of  tho  optiaa  aad  wao  aot 
Jttotifiod  ia  00  cieiRfT  und«r   said  paragraph  7« 

Za  the  a<HiT»rof)tiGBe  had  erooo-ofiBplaiaaat'o  tIoo- 
yreoidont  (iueotioa«<$  vnothor  oald  tvo  o<mtracto  had  any  talao  oad 
BoUo  otatod  that  ho  holiorod  tho/  had.     7horo  vao  ao  proof  toadiag 
to  ootatoliah  that  the/  did  haro  Mqr  ap^oalablo  value  •  at  aajr  rato« 
0J9Qr  ouoh  valtto  tun  /fivoa  to  tno  ite«  oa  tho  balanoe  ohoot*     On  tho 
ooatrary*  to  oho»   thnt  thoy  hod  no  valae  erooe-oeo^ialaant  iatro* 
diiood  in  cvic^c>aoo  tho  cmttrAOte  aad  tostiaony  of  both  Bono/  and    laoHy 
oith  ahooi  thoy  ooro  nado »  vith  r«gnrd  to  their  oerrieoo  thoreundor* 
ohioh  eloarlj  tondod  to  oh9«  that  tho/  had  ao  fiaaaoial  or  potential 
valuo*     Tho  eaotr&ot  with  oaoh  eallod  for  hio  oorrioos  to  the  ^ollo* 
Bjfiold  Corporatioa  for  u  period  of   throo  yoaro  f rea  July  It  1936t 
at  tho  rato  of  $100  a  weok  ualooo  aooa^r  ioratiaated  hjr  autual  agro«- 
■oat*     Tho  eorvioois  «aoh  who  ro^virod  to  roador  voro  aaialy  of  aa 
oj^oriaoatal  aatarot  aoaclyt  "to  d«vio«  ft«d   lao^rovo  ao  far  ao  ho  vao 
ahlo  o«44i  proooosoe  and  mothiNlo  of  applies  tioa  ia  a  eooM«roial  vaj 
•o  ho  io  oapahlo  of  ia  connc?oti4a  vith  any  nuhjoot  or  iavoetigation 
or  oxpori»tntAtioa  thnt  h«  aay  work  upon«*     Tho  ooatraot  aloo  ro- 
qairod  that  all  pfooooooe  «URd  aothado  that  might  ho  devolopod  thero* 
%T  voro  to  hooo««  tho  property  of  tho  BoUo-Hjrf iold  worporaUoBy  aaA 
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that  Um  •«plox«  WIS  ast  %e  •aslicn  hit  right »  title  •tU  iater«si 
vlth  r«cajr(l  t  .•f«te  t«  ««/  other  person*     The  evldeaee  ef  Boncy 
•ad  r«all  41sele«e4  that  JKaaej  continukl  la  the  eapleyiMrat  uader 
•aid  ooatraet  oatil  M&reh  ZX»  i92a»  aad  Oaall  wtA«r  hie  oanimet 
vatU  higr  1»  X92»|  that  while  in  each  eaplajraeat  they  toeh  eat  aa 
jIMtteatt!*  aade  ae  asaicaaeate  of  aa/  inreatieae  er  cievieee  to  tka 
Belle-Dxfield  COiryer&tiaB*  aaat  la  fte«tt  auu^e  ao  larentioas*  TMtv 
taaiiaMai)rt  therefore*  teadeti   t;o  etitaJbliah  thitt  the  iteai  ia  qaeeti«i 
yaaaaaaatf  aa  real  Talae  •  that  ia  f  tet  it  rfpreaeate^  nethiac  farther 
thfiB  serrleec  chnt  had  hees  readercd  f«Hr  aai^ea*   the-  ralue  of  ^hieh* 
if  imxt  iieuUi  he  eaihraiMA  ia  aeate  othar  &eaeti9.     Tkeir  teatiaanar  ta- 
Cether  vith  praof  ei'  what  the  iteai  eeaalated  aace  eut  a  fr*m  fffftt 
ease  for  cr»6a»ccaq»lfiiiaaBt  euff lci«at   to  Justify  the  fiadias  vitJl 
regard  thereto  aad  tae  deexee  is  th£!  ahseaoe  ef  a^f  te«tiaa«y  en  tke 
X«rt  of  a|qp«llaat  to  relate  such  proof* 

It  is  arcaed  hy  appellant  that  in  the  fi^sesee  of  aagr 
•ther  proof  as  to  whs^t  %he  assets  eoasieted  of  sa  hay  7»  1927t  cross* 
ooBplaiaiiCt  f (tiled  to  proT«  ite  ease*     Cross-ecvplaiiMmt  was  not 
roi^aired  to  aahe  proof  of  vhcit  appeixsat*«  assets  eeaalstcd  ea  tlait 
'ifitc  or  aoy  other  date*      In  the  &htuG9Qc(r   of  i,ny  other  proof  the  pT9- 
Btiaptioti  %aald   obtain   th%t   they  «erft  of   the  vtilue  represented  oa  the 
halaeee  sheet*  hut  &oi   that  they  ex««;eded  stiMh  vslae*     la  our 
opinion  vhen  eross-coapl&inaat  praved  a  dcfioieaoy  of  ^nkloi^  la  sua 
iiea  of  over  ^IdyOOO  it  (ievolTOd  u^n  i^laintiff   to  show*  if  It  ooBld» 
that  there  vaie  a  auff  ioieat  exaess  of  ralaa  in  th^  other  iteaa  ta 
■aat  each  deficiaaoy*     la  the  ahseaoe  of  aueh  proof  ve  think  the 
uasior  «as  4astifie4  im  f  lading;  en  the  proof  afoivaald  its  to  tha 
item  In  ^ueution  that  th«  tuIuo  of  the  aet  assets  of  appellaat  vaa 
■at  OB  the  cldto  of  the  eontraot  ^d»stantially  oqaal  to  the  total 
aaoaat  as  repre  seated  on  the  haloaoo  alMot.       If  the  two  oeiitr»ots 
of  «hi«h  the  itea  in  qaestioa  coaoistod  ted  developed  into  aothUlt 

•f  Talae  ap  to  the  end  of  thm  eaployneat  of  Boney  aad   nasIT, 
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vliitfh  coaiiattcd  for  aaarly  *  year  la  «m  •as*  aad  —re  ttMOi  a  x«ar 

in  tha  othsr  after  May  ''t  l^aJt  (ike  date  of  tk»  ewstTcci)  thaa 
tlwj  aarialnXy  aeuld  nat  ¥•  said  to  havo  ^oooft»o4  lisy  rvalue  oa 
th;i.t  dmta* 

Xt  lo  argotf  i]b».t  or^aaociMplitiannt  dlu  not  olect  to  Uavo 
tho  9IS9OOO  rotmrsod  tm  it  in  %  ec^rriaaeo  vltli  paracrcph  7,     it  49 
saffloicni  to  a«y  that  tlw  noro  fact   thn.t  It  Aic  net  eiTall  lieelf 
•f  tho  option  to  pureh&ne  vlthin  th«   tlno  pre  iter  Ihed   thtrefor  vao 
safflelcat  oTideaoo  mt  an  election  not   to  oxtroiee  it*     Thft  contrsoi 
profTldod  for  no  opooifie  ttotie«  or  other  fom  of  el««tl09i*     Sor  ana 
cro88«ooaplaia«at*o  right  mdrr  th«  coniz^.ct  lo  the  rrtuxn  of  vha 
doyoait  affeetod  hj  i%9  delnj  to  nalre  a  fonnUl  dOHUM  thar^far  aaiil 
ewmm  daja  lator*     Tho  do«  eo  ^xiXl  he  afflxaod* 

£«anlan  and  Grlelty*  JJ«»  cwnenr* 
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jLm.  BOSKIB|£o  dt  aa 


ZmtZOa  aiOfSRAL  ACCXDSIt 
k  LZ ABILITY  IJf  JUXi^COl 
COIiJ»ABT»  Ltdi.» 

App«llMlt« 


APICAL  jmCH  tXnCQiT   COXB<T, 

25^I.A.  615 


■I*   fBEfUDXXO  J^STZCK  1IAH1S8 

xseuYiauEZ)  Tn  opurioji  oir  the  cotmr* 


This  «pp«al  1«  froM  a  Jttg0ii«ttt  atsftlJist  ««f«Bd«ait  f«r 
#41»9XX«  %h*  ftMotmt  tilth  iattr««t  for  whl«li  plaintiff  vat  lnaiir«4 
\y  d«f«adMal  agAiJi«t  loss  of  awrelauutloo  by  toursXary*     Tko 
doolaratlOB  coimtod  oa  lial>ility  imder  tho  policy  for  the  full 
anottitt  of  tho  Inouranoo.     Mo  <iU98tloB  i«  raised  ao  to   suoii  OMiat 
If  thoro  was  liability  under  tho  tonu  of  tho  polioy.     THo  aain 
dofoBoo  and   tht  only  nrgunont  on  tlUo  appeal  it  ttafxt  tho  allogod 
burglnry  did  not  ooour  in  suoh  a  laaimer  ao  rendered  defcndaat 
liable  nader  the  toran  of  the  polioy* 

tinder  tho  hoadiag  '^i^eflaitloao'*  of  tho  polioy  in  qnoatioa 
tho  followiag  van  yroTldodt 

"A.     *Biirglary*   at  nood  In  thlt  polioy  ohall  moan 
a  foloniotto  and  foroible  abatraotion  by  bnrglan  of 
proporty  inoarod  under  thio  polioy  f  roM  within  tho 
proaaoot  deaoribod  in  iten  3  of   the  X^ooXaration*  after 
entry  into  tuoh  preaiaoo  by  bnrsXara  hao  been  ef footed 
by  the  use  of  tooXo»  oxpIoolToo*  oXoolrleity  or  oheidoaXn 
dlTPctXy  upon  tho  exterior  thereof •** 

vlth  tho  exo«ption  of  e  eXain  of  error  in  excXadlng  froa 

OTideaoo  a  oertain  doeuaoat,  hcreiaafter  referred   to«  appellant •» 

argument  it  confined  to  the  f»in«Xe  contention  thnt  the  Tordiot  aad 

judgaont  voro  aoainat  tne  oXe.^r  and  aanifeot  welsht  of  tho  erideaM 
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XlAft  i^'' ■   ''-^'^  ^dlle^i  aili  %ft^flv  x^UM»U  «>>Miama  Aoitdrs:^i^»i> 

*»1l#«t5^r! :    TP^UtaJaf*  mriit  &tt<i^>  x.^i:-  ^ilb 
annnt  aoiiuiX^;'  ^liiMttt  »  Tun  miH»9X9  wH  xiik^ 

■  *#IMXX*^i»    ««4    ^X^;as-£   -X«#\Aal9Y9il    t#«M«tf»Q^  irii»^«9   «    9«fflt»l>iTt 


ia  that  ylmUtlffa  fftil«4  t«  ••t«bUa)i  ¥y  a  yrvyMdaraaM  •f  tte 

•tUmm«  tlv^t  tMl«t  •to*»  as  r«f«rr«4  t«  la  said  d«fimiti«i  %t 
>ttrgXar7»  had  h««a  dlrcotlj  «s«d  upoa  th«  exterior  af  tha  praalaas* 
Tha  aaataatlMi  la  that  th«  yrarialMi  raf«rr«<i  to  la  WMahiguaua 
asd  to  aat&Miah  liability  aalla  far  proof  af  Tlalhlo  sarka  ^  tha 
u—   of  toola*  ato*f  la  «ffoetiag  ontry  lata  iha  praaiaaa*  Ao  thara 
la  ao  aaoBtantloB  of  tha  uao  of  axplaairaai  alaotrioity  9r   ahaaiaaXa 
tho  qaastloa  la  whathar  aatry  to  tha  pramiaaa  waie  affaatad  hy  tha 
aaa  of  a  tool  or  taola  apcm  tho  oxtarlor  thartof* 

The  avldaaao  oddaoad  hy  plalatiffa  aa  thnt  auhjaat  vaa 
flTaa  hy  oaa  of  tha  plaiatiffat  a*  P«  RaaaaJharg  and  hi  a  aaphaw* 
Joaaph  Hoaaahargt  tha  laat  paraaaa  to  eloaa  tha  aiare  at  about  7t30 
p*  a*t  tb.a  Bight  hafaro  tha  al  lagod  burglaryt  aad  who  retaraad  to 
tha  aaaa  about  8t46  tho  aaxt  aoralag  oa  rooalTlag  aetlea  of  tha 
burglary  a  littlo  over  an  hour  tharaaftart  aad  a  oarpaator  who  tho 
aftaraooa  of  tha  aaaa  day  rapaira<!l  tha  door  by  vhiah  aatraaoa  was 
elaiaad  to  hara  baaa  affaotad»  and  which  tho  eTldeaoa  taadad  to 
ahow  WRB  aat  ahatagad  la  Ita  axt^rlor  appoftraaoo  la  the  lataria* 

Tha  daor  la  qaaatiaa  opaaad  iaaarda  to  avid  preaisoa  frea 
a  lobby  of  the  buUdiag*  It  vao  eonn«cta<:  with  a  burglar  alara  aa 
that  oa  opealag  it  tho  alara  waa  ooairayad  at  oaea  to  tha  Illlaoia 
Siatriet  Talacrfiph  Coivaay  aararal  bloeka  away*  On  reoalrlag  that 
alara  ita  oanraat  brtt-aoh  offieo  waa  notlfiod  aad  h   "ruanar*  tharafrOM 
iaaadiataly  waat  to  tha  praaiaaa  In  qaaatioa*  Tho  door  wun  fouad 
.0  haro  boan  farood  open  in  aueh  a  aancar  thiit  tha  f  raao  work  aad 
4oab  aloagaide  tha  door  wora  pullad  oonplotoly  away  fr«B  tho  wall* 
Tho  bolt  of  oaa  of  two  Tala  looko  tharaon  w^s  protradiag  aad  had 
pallad  away  with  it  aot  oaly  tha  fraaa  work*  whioh  w«.8  hwnglne  froM 
tha  ball  wira*  bat  aloo  tha  aatal  raaaptaolo  iato  which  tha  t>olt 

fitted*  Tho  raaeptaelo  waa  lyiag  oa  the  floor*  Tha  door  waa 
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#«<:«   ^lvjLV>03it.  ao     t^sra  aMdeXtf  X^^»vfre  'cfl^ei^PBW^ 
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jW«)Md  out  of  aluy*  aad  could  aot  ¥0  oloood* 

Sooojph  K«o«ab«r(  toatifiod  tkat  b«  oifi  Marks  botvooa 

tto*  !«•  lookot  dtpr*»olmio|  that  tkoy  woro  euto  «lM»ut  na  laek  ami 

a  hmXt   in  tfldkh  and  mmj  hti   a  alxtoeath  of  aa  laeh  daopt  aoro  lllw 

a  Mto  In  tho  wood  than  a  broak)  that  tltoso  aarks  ««r«  aloa^oido 

th«  looks  of  iht  door  on  tho  otttildo  euad  had  tho  appo'^raaoo  aa  if 

saaothlas  had  bota  puahod  In  thoro  and  pr i«d  oror*  Tho  door  vao 

aofdo  of  hOATXt  oolld  wood  aboat  throo  laehoa  ihlok*  Ho  alao  toatifio4 

that  oa  tho  outoido  of  tlui  door  about  four  and  oao-half  or  firo  foot 

froM  Ito  baoc  thoro  «&a  a  aark  abaat  four  and   wno-half  or  f iro  iaoltos 

la  dlaaotor  ''aloagaido  of  tho  part  that  opoao  apt  abort  the  bait* 

vmeh  ho  deaerl¥od  ao  harlac  tho  appo^raaoo  of  a  largo  oisoA  iadaor 

ball  hRTia^s  iMKm  throwa  a^Saot  a  vail  tliat  aat  aot*  Thoso  aurka 

voro  dooorlbod  ao  froah  aad  ao  not  hariag  boon  thoro  boforo  tho  otoro 

aao  aloood  19  tho  proTiaaa  croalas* 

A«  P*  Rooefiborg  toRtifiod.  "thoro  voro  two  looko  oa  tho 

door  about  olx  or  aeroa  Inches  apart  r^ad  botv«en  theso  two  looks 

thoro  vore  aarks  froa  soao  InatriaiOBt  presoiac  aflaiast  lt»  prossiac 

agaiast  tho  side  of  tho  mold  lag.   Thooo  aarks  had  aot  boea  thoro 

before  thn^t  tlao**  As  teadlag  to  iapeneh  the  Hoaeabersst  there 

wao  latraduoed  la  eTldeaoo  a  erlttoa  etateaent  prepared  the  aext 

aoralag  by  oae  Careata*  an  lares tlgator  for  dofoadaat*  Tho  etido* 

aoBt  purported  to  bo  oac  by  Joseph  Boaeaberg  bat  was  sigaod  by  hia 

aatf  A*  p*  >iooeah«rg.   It  garo  aa  account  of  their  olosiag  the  store 

the  previous  oToaiagt  of  teotiag  aM   haviag  tho  alara  set  in  order # 

of  haTlng  tolophoBOd  about  the  burgl&ry  aad  of  their  returaiag  to  «to 

preaises  aad  ^leeovery  of  the  ooaditioas  there.  la  it  was  tho  stato« 

aoat,  *  there  are  ao  Jiwiy  aarks  on  outside  of  tho  door,  or  any  othar 
aarks«  It  is  tho  opinion  of  the  polic  thnt  <^oer  was  broken  opoa 
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>j  a<HM  peratn  pttehlBs  on  (!«or  frui  •iitsi<t««'*       A.  ?•  R«s«rib«rc» 
«)l*»  •xaaiB«4  vlth  rtfard  to  ih«  vtateavntt   aBLld   tlu^t  li«  oalX«d 
Ca.r«ats*s  attentioa  to  the  otuu  aJid   that  ho  •iii4»  **!%  io  rieht  if 
tho  door  lo  hxoko*  it  doa*  b  mmk9  ta»y  tilf  rorcaoo*"    this  v«o  4«aitd» 
howoTor*  hy  Caroata* 

Jotaaomit  the  oarpeatcr  tho  ««8  ooat  hy  tho  bulldlac 
autharilioo  to  royolr  tho  <ioor»  teotifiodi     "Tho  fr«Bt  wiko  a«rko4 
llko  thoy  had  vood  •«■«  kind  of  hor  or  soMothiait  ha  tho  door.     It 
VAO  atirkod  1b  tho  door  and  tho  jaab»  too.     I  had  to  pat  it  all  haok 
and  oBooth  it  off*       I  had   to  uiooth  the  door  off  a  little  whoro 
tho  worst  aaro  wero  aad  thoa  I  had  to  stala  it  aftorwRjrdo*     Thooo 
Sftrko  lookoa  like  tho  aarko  of  a  bar  up  afaiaot  tho  door  ^ad  en  tho 
4aBb«  *  «  *  Thoro  vao  oao  hie  nark  aaiS  oeyeral  oaallor  aarko*     Tho 
big  aark  was  Jast  aboat  right  ia  hotwoea  tho  two  looks*     It  «ao  a 
aark  there »  rlffht  iato  the  jaah*     Tho  4aBb  of  the  doer  had  a  aark 
ia  froa  behind »  fr«a  a  kind  of  b«r  or  jimmy 9  or  sosiethlng*  »  ^   •* 
Tho  aark  was  about  oao-sixt«»ath  or  oae-oight  of  an  inch  la  tho 
door  aad  Jaab  there** 

laaago  to  tho  interior  of  tho  door  frswi  is  adaittod  by 
ijppollaat*     Beliaaoo»  hewcrerf  io  plaood  upon  the  teetiamy  of 
elewoB  polioonoat  who  oaao  to  tho  seene  shortly  after  disoovery  of 
tke  eoaditioas*  and  th^t  of  s<%id  Careats*  aad  VMiash*  aaditor  of 
defeadaatt  toadiag  to  show  that  there  wore  not  fuiy  aarko  on  the  out« 
sido  of  tho  rJoor  iadiontias  tho  use  of  «a  iartraaoat  or  tool* 

^e  shall  aot  uadertako  to  ropoat  all  defondaats*  wit* 
Bossos  tet){»lfied  to  upoa  said  subjsct*     la  the  aaia  the  tostiaoay 
be-itriBi;  upon  it  was  of  a  a«gfitiTo  chfvrKOter*  suoh  as  thai  witaooooo 
did  not  ooe  asQr  aarko  oa  the  outeide  of   the  doer  aor  aigr  depreseiOBs 
as  thMM^  aado  b:^  aa  instruaenti  th».t  it  w^.s  their  opinion  th(;t  t!^  « 
door  had  boea  foroed  opea  froa  the  outside  by  crowding  it*    TIm 
ralue  of  their  testiaeay  en  thla  poiat  «oiad  dopead  largely  oa  tho 
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t]ior«tt|:lm««fi  •f  tlMlr  wxjimI nation*  and   to  ««m  oxtoBt  &•  to  tho 
protoobllity  of  tholv  aokiaii,   •aeJft  »  «lo««  iBspeetloa  as  to  dloooror 
s«oh  aarko  ohca  tlioy  «or«  aloo  larootlgatlac  tko  oororal  CYldeaooo 
of  •  burglary*   inelniine  tJbtae  •h»mn  ob  a  baooaent  olatfoo  and   <m  a 
door  loadim  from  tho  out  old*  of  tho  builalas  to  tho  lohtox*  and   tha 
fosoral  oofMtitioBo  of  dlaerdtr*       It  la  hardly  prohahlo  that  tfea 
p«lit«MB  Btado  an  oxamiaatiott  vith  roforoBoa   to  ««tor«iBiag  Uahility 
bbAot  %i»  policy*       tho  Tallin  of  thoir  tostiaony  \mo  ooMwhat  ahah— 
hf  eroavaxaainat  laa  aa  to  tho  extant  of  tholr  iBTostlgatioBa  of  tho 
j^oalaaa  and  tho  o<»dlti<ms  thorc  fouad  and   tho  tla»  thoy  took  far 
■aHlai  thaa*       AM  tho  toatlnny  af  tlvfondaBto*   ttM»  oaployas  aicht 
froB  thoir  iaterosi  ho  regarded  aa  oawrdMtt  hlaaoc*  thao  loaTlBg  all 
of  the  teetlaoay  <m  the  vahjeet  for  tho  arodioillty  af  tho  Jury*     It 
ia  fttBdaaeatal  th^it  the  weiij^ht  af  the  oirldsMoo  le  not   to  ho  detoralBOd 
hy  tho  moiher  of  vitneeeoa  tewtirying  oae  vay  or   the  other  *  and   that 
•TOB  thotich  the  erideBae  he  «tuok  as   to  leaT*  thla  oaitrt  1b  dottht»   tho 
Terdlot  vlll  aot  ho  dletorhed  unlec*  it  cxn  mny  that  it  vno  ■aalfeotly 
agalBot  the  weight  of  tho  reldosQO*     '>o  are  aot  frojparo<^  »•  to  do*  aad 
that  la  the  oaly  (^uestlaB*  except  aa  to  tha  rejeotloa  of  oortalB  eri* 
4«B««»  that  appellaBt  ar^nioe  oa  thia  appaal.     If  tha  praof  of  tho 
exterior  ooaditloa  of  the  door  dapaadod  oa  tho  tostiaaagr  of  tho  Kobob* 
horca  ftloae  wo  aight  heeitata,   1b  rlaw  of  thoir  algaad  atateaoat 
with  regard   thereto*   to  aff  irn  the  Jvd^oat*     Sat  the   record  roreala 
no  latcreot  or  aative  on  the  pnrt  of   the  oarpoater  who  repaired  tha 
ctoor   to  ^ire  f&lac  teailao^y  with  regard  thereto.       nwro  waa  aa 
atteiipt  to  iapeaeh  hia  faar  waat  af  reraclty  or  peraaaal  iatogrlty. 
■•  vaa  afforded  an  epportuBlty  far  a  aore  orltioal  exaaiaatioa  af  tte 
laar  thaa  tha  palieamea  hatl  aader  artificial  light  and  all  of  tlH 
•IreaaataBoea  af   the  tiaa  aad  plao^  th*t  ealled  for  aere  speelfio 
attoatioB  OB  tholr  part.       Tho  aarka»  ae  teat  if  led  to*  mmtt  alight 
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«l  b«st*     Bu(  if  Umt*  vert  mmy  »t  all*  ho«*T«r  alight,  ladloaiiiic 
«••  af  a  Uol  ta  affaat  antraaa*  thrau^h  th«  daor  liability  vauld 
atiMPli  Miday  tha  alamaa  la  quaatlam* 

Mitali  0t  tha  toatlaany  Intraduoe^  vaa  of  a  oharaotar  la 
ralaa  auaplelaa  aa  to  vbather  it  wefi  not  a  "faka  burglary**     That 
yhaa*  •!  tha  taetlaaa/  1«  not  nltgjMi  in  a:>i>anKBt*B  briaf.     Ta 
ravlavr  it  v.'Ottld  only  lead  into  th?  raaUi  of  apaoulntien.     It  affar4ad» 
parhapt*  grounds  for  rarylng  Ti awa*     If  th'tt  phaao  of  tha  qu«otloa 
vaa  aripiad  ta  tha  jury  Uialr  finding  naTarthalaaii  «aa  to  tha  effaet 
that  thora  vaa  a  burglary  and  that  tha  freslaaa  vara  antarad  by  tha 
daor  in  quaation  through  tha  uaa  of  aeoia  tool  vhlah  laft  aarks  on 
tha  nntaida   thartof  la  auoceoBfully  op<»aln,^  lt»  and   thara  van  aAoqnnta 
taotlnony  to  auyport  auah  &  rardiat* 

During  tha  aroaa-cxaainatlon  of  Jeaeph  Roaanbarg  ha 
idantiflac:   tha  writ  tan  docuaant  rafi^rred   ta  and  adnlttad  kaa«lng 
that  It  eontalnad   tha  otatenaat  that  thara  vara  no  jlamy  or  othar 
aayks  OB  tha  outalda  of  tha  door»  but  v^eh  ha  exiilaiaad  as  aforo- 
•alda     Iiefandant  than  offarad  tha  dootment  la  erldxaoat  although 
ihc   tlna  had  not  arrlrad  for  It  to  put  in  Ita  onoa  and  it  night 
proparly  hnro  boan^  rajactod  for  that  roaaoB*     Plaintiff  Intarpoaad 
flkf  objaotton  ^Btyy  that  it  ooBtalnod   tha  opinion  of   tha  pollca  aa 
to  hov  tha  prajalaoa  «oro  antarad*     ao^  hovarar^  tha  purpooa  of  Ito 
Introduetlon  vcr-  norolj  to  ahow  the  adalaolon  that  thara  vara  no 
J  limy  or  othar  aarka  on  tha  tntaida  of  tho  door*  and  tha  vitnaaa* 
/••oph  Koaenbargf  had  annlttad  thf«t  ha  olgaad  tha  atataaant  vith 
thoaa  words  In  lt»  tha  oourt  thought  thara  vao  no  raaa«i  vky  tha 
doouaont  Itaalf  nhauld  ba  rocelTOd   In  arllsnoa.     '^lUla  va  think  it 
vaa  adalaelbla  If  offarad  at  tht  proper  tlaOf  yet   in  vtov  of  tho 
fact  that   tha  Jury  had   tha  full  af fact  of  it  In  anid  adalaalon»  to 
vhloh  the  dociaant  Itaelf  oould  hara  addad  nothing*  aa  da  not  think 
it  vaa  reverclble  error   to  refuao  tha  offer  of  it  In  arideaoo* 
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T«ll«vliis  th«  long  t«iAbIi»li*u  rul«  that  «c  will  net 
r«T«ra«  9a  ihc  vciglii  of   th»  •Tl6*m««  ual««i<  th*  T«r(!l«t  !■ 
elts^rly  aa4  wuiif«fifilj  ««tiJia£  li  «<  will  Affirm  tha  Jud^Mnt. 
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nOPLE  OF  THK  3TATB  OV 
ILLtXOlS  «x  r«l*t 
BSUAJUV  M.   JaCCBSOS* 

▼  • 

CITY  or   CHIC  00, 

ppellaat* 


SSLIVKkSL  THB  OPIHIOS  CBT  TOB  OOOKT, 


la  tms  eae«  the  eity  «pp««l1s  f roa  aa  9r4  x  for  a  writ 
•f  aaadaaus  conucanding  it  to  iostto  forthwith  to  th«  relator  aa 
attotioa««r*o  lloeaso  for  426     outh  Stoto  otroet,   ^Jhlongo*  for  tlM 
joar  1929* 

Tho  iaeitos  fonae4  hj  tho  plendiaga  and  tko  ovideaeo 
thereuador  prcsvst  aa  tho  mala  ^utstioa  whcthox   thoro  w-va  aa  okuao 
•f  iliaoretioa  oa  tho  part  of   tho  aayor  la  deayiiHE  relator*  a 
applicfttioa  for  a  lieeaao  as  auctloaeer  at  aaid  plaoo  for  tiM 
70ar  1929. 

tiador  tho  ordiaaaooe  all  lloeaaoo  for  attctiane:cra  oxpiro 
OM  tho  51ot  day  of  l'«ceabor  of  tho  ycax  In  ahioa  they  aro  groatod. 
By  euoh  provioloa  relator**  liooaac  for  tho  year  192a  ozpirod  oa 
tho  M9%  of  I>oceah«r  of   iktk^t  year.     Xt  appoaro  chmt  it  mie  also 
revoked   oa  the   oaae  day  oa  the  reeonaead&tlon  of   tho  Coaaioaioaor 
Of  Polioo. 

Vho  applicRtlon  refused  «aa  aado  for  tho  year  1929 1  oa 
?ohntary  2,  1929*     rheao  faotd  nro  sot  up  la  tho  potition  for  tho 
writ  together  with  oertaia  provisioao  of  tho  ordlnuMoo  relAtiac 
to  tho  ouhjoct. 
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Tht  Botlo*  giYca  liy  tiui  »gror  of  tlM  r«TooKtloa  mt 
r«lat«r*s  lle«ma*  f«r  the  ytMX  1926*   ■t«iecl   tlMt  it  was  d«M  mi 
tlie  recani«iidntla«  of   tbft  «««ki««iMl«r  of  p«Iie«  «■<   tkat  »•  Ilccsso 
vottltf  b«  i»s«e4  or   triui«f*rr«u  t«  relator  or  t^aj  ofclMr  yeroaa  «t  tlmt 
j^ao«  or  to  relator  nt  amy  Mlereso   la  the  elty* 

The  ordinanoe  prorldeo  tl»at  onoh  a  livenee  Mgr  ¥•  rerokod 
myoM  written  notice  hj  the  amjrer  *«h«MTer  It  shall  appear  to  hia 
ontiafflkOtiOD  that  the  lieenaeo  haa  violated  any  of   t^ho  pro^laiosa 
af   thia  ehapter  or  e^  tay  other  ordlaanoo  of  the  ^ity  of  Chie^viio 
relntia^  to  auctions  and  uuctleBeera»*  and  thmt  the  aayor  ahall 
hare  povor  to  forthwith  roYoke  amy  saoh  lloeaao  iq^oa  report t  kjr 
the  soperiatemleBt  of  polieot  that  ah  auetioaeor  has  Tiolated  aagr 
of  the  proTisioaa  of  the  ordinanoe* 

The  court  sight  well  hare  disaisaod   the  petitimi  for  in- 
siafricleaey^it  not  negatiTiag  the  exintenoe  of  ^reiada  for  tho 
roToeatioB.     HoweTor*  defendiait  wuA9  answer  deayiBK  aasag  other 
thiage  that  petitioner  ooaplied  with  all  the  requiresMBta  of  tho 
mrdiaaaoee  relatiaft  to  the  hualneae  aad  averring  in  effect  that  tho 
refns^  to  grant  petitieaor  a  license  was   inaeoordaaso  with  tho 
ordinanoes  nnc^er  proTlelMia  net  forth* 

Aaeag  tho  proTieiaia  of  the  ordinanoos  eited  ia  tko  aSMror 

is  that  ''all  lioensos  ahall  ho  iasttod  to  aneh  peraen  or  peraoBS  as 

shall  eeqply  in  all  respeeta  with  the  proriaiona  of  thia  ordinanno 

aaA  as  tho  aapor  in  hie  dieeretion  ahall  «oen  auitahle  and  propor 

peraoBs  to  bo  licenaod»*  and  the  preriaioa    tht  "if  at  maj  tias 

after  the  granting  of  fmgr  lieesao  aagr  dopaAtaont  h«n4  shall  certify 

to  the  Hiyor  that  tho  lieeneee  is  Tiolatlng  any  of  the  ordiBanoos 

of  the  City  of  Chie&go  w  amj  ^f  the  stat«te«  of  the  3tato  of  Xllinois 

in  the  eoatiaet  of  hia  huaineae*  the  w^yor  ahall  havw  tha  power  «• 
roToke  tho  lioenae  therefor.* 
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la  hit  r«pli««il<m  pstitimer  deaind   ihul  iM  )mi4  Ylol^tcd 
mmy  •rilaHine«s  of  th«  City  of  Chle^^^o  or  <<«y  of  ih*  staUit**  of  tlw 
•tato  la  eomittctioii  with  hio  bttslnoaa  hwA  xw^xv^  thr»%  IM  had  altrajo 
eoi^litd  «Uh  all  the  l«oo  aaA  or41a«aooo  relralaiT  to  ttet  btt»ine«a* 

()a  tlie  eTid«iio«  oddaocd  ih«  court  fvmi.  the  Isaaoo  for  tla: 

relator  aad  ordered  ilio  writ  to  iosae* 

la  eubstAnoe  petltioasr  icutlfled  Xhnl  )io  bad  eonplioi 

vltli  tlM  provlaioaa  of  the  ordlaaaoea  mad  iMd  aoror  refaood  or  fnilod 

to  retaira  aonej  proaptlj  la  eaeoo  roqaired  >j   the  ordlaaaoo  aad  had 

aoTor  mmAt  mMf   felae  repreeeat&tioas  ea  to  the  neroluifldiao  1m  aold* 

oad  to« lifted  la  effeet  Vhut  bo  had  aorer  violated  aaj  of  tlM  opeoiflo 

proTlaloae  «hlok  tuufor  the  ordlnaaoo  would  Justify  the  <^ealal  of  a 

llcetiso  or  Ito  reroe  tioat  aad  explalaed  the  aethotfa  of  kio  buoinooo* 

Tho  dQfeaae  oallod  one  Saold,  a  repreacat^tiTO  of  ttao 

Cbloaco  Betted  Basiaoaa  Bareaat  who  Tlalted  relntar'a  aaotloa  pl&oo 

Ml  Decctther  13 »  1928t  appareatly  to  lares tlgate  tho  «ay  he  cooductod 

•aetloas.  Aim   te«tiaeay  vaa  to  the  effeet  thnt  he  aohod  ::ia  to  pat 

99   a  aaaieare  aet  which  the  relator  deacriho<i  a«  "Mide  of  earsioal 

oteol»  i/lth  haadlea  of  siiber  aad  ponrl»*  vhioh  waa  oold  for  $3«60» 

aad  Ihiit   he  hid  la  one  like  it  for  the  oobm  aaoaBi*  aai  alao  hid  la 

a  pioao  of  cloth  ^eaorfheU  ao  a  ^eralaa  prayer  ahawl  'iaporiod  aat 

■ade  of  ailh  aad  liaeai*  th&t  it  »«»  aaotioact  lor  $6*00 »  aad 

*aaothar  prayer  ahavl"  «ao  hid  la  toy  tho  viitaeoo  at  tho  aam  prioo* 

A  ehoalat  ttaa  ealled  aa  a  ^Itaesa  who  stated  thtit  ho  had  anolyxod 

the  otool  lis  the  aaaicare  aot  aad  that  it  iadioatod  a  raUn^r  ]*w 

grade  of  «toolt  r*rj   oiailar  to  aailaf  thitt  it  aaa  aot  avrgioal 

stool  -  tkftt  it  was  aot  atoel  at  all.   aoihor  choiaot  teatified 

that  ho  aopajrated  tho  varp  I'roM  the  throodo  of  tho  shawl  aad  aado  a 

■ieroooopie  and  oheaioal  exsaiafitioa  of  it  taH   «aa  of  tho  opinion 

that  it  was  aade  oat  of  eobton  aad  artificial  silk»  rayoni  that 
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»  %m  Imimin  nidi  tlJ6,'-»ai  StCiisv  ?»«»«#si  ,*-vc*'2% 

,c-d»e  ---10^  m^af  AetAv     ^  -  le  mml-  ,19^$9 

siX  kli.  ••■:•    f  J«"sar«ss»  ttRS»  »s -t  TaTt    .  •-    tM.4  «^  5*s£f#  MM 


%)mf  mmM  »•  £tauiJi«   sillt  or  8«aitis«  liB«a  in  the   ftbawl*     Ts« 
iaT«0fcl<aU»7»  fro*  tht   elty  »roii«cutor*a  office  also  ta0(.iric<t. 
The  t««tiaoay  af  oat  of  th«i  aubsbttaii illy  oorroborated  tfea 
tefttiaoay  «ith  rcf-^rd   to  r«l»ior*»  ropjrtsoat^^tioao  as  to  the 
ohMTacior  of   6he  iapori<Ml  pruysx  ohawl  and   of  tho  ttiuioure   act. 
Hio  toatlatay  also  tftadoc^   to  mbtht  th.-it  the  aactioaeer  pretended 
to  reeeirt  ^ids  oa  cirtleleo  thiit  vore  not  aaao*     The  tei^tiao«j 
of   the   otber  InTee&ifiator  vao  to  the  effeot  that  oae  of  the  perooBo 
aetiag  ae  aa  auetioneer  at  eaid  place  had  preTleualj  pleaded  guilty 
to  ranBla4i  a  fake  auotioa*  and  repreeeated  th-  t  he  oua  half  ovaer  ia 
the  l»«aaiae»si  ^here  the  atteti«a  wah  e«idaoted  hj  relator* 

The  enptaia  of  police  for  the  dietriot  ia  vhidh  the  aactloa 
vao  eoadacled  teeiified  tbra   the  iBTeft!.i|pitor  frm  the  INainooc  Mos*« 
Aosooittiiwa  h«4  heea  seat   la  to  rel&tor*e  mM2tio«  ahop  at  hio  roqaoot 
aad  that  «p«a  their  e«*qtlaiata  he  scat  a  rooooaoad^tioa  'thrvash  th* 
pfTOpor  GhaTmelc"   that  the  licea&e  be  reToiked  aad  the  *chlef*  ooat   that 
roeowawiiidntloB  to  the  aajrar* 

The  relator  oa  erooo<»oxaiiiaatioB  »t  first  said  ho  did  aot 
xoaoiriMr  vhat  he  s'  id   the   shavl  «;is  aade  of  or   that  he  did  aot  eay 
it  WIS  aa  iaported  preji^r  shavl  or  made  of  silk  ofld  liaoa.     Later  ho 
adaitted  he  said  it  im«  aa  iatported  prajrer  ahawl.     Lifter  still  he 
was  ponitiTO  ho  did  aot  oaj  the  pmyer  shavlo  «ore  ailk  aad  liaoni 
that  ho  did  aot  lioTe  'tmy  reooll^ctioa  of   tellia;;  vhet  ttejr  noro  aado 
of  at  the  aiietioa  sale*  a«r  of  aayias  the  MUiioure  set  was  of  oargioal 
otoelt  aad  deaicd  that  ho  erer  sioiieed  a  prlee  or  hid  eithoat 
««ttia6  a  hid« 

The  ordlatusoo  expressly  proridos  that  the  lioeaao  of  aa 
saotioaecr  aay  he  reroked  for  falee  represeat>^tiaa  or  stateaoai 
as  to   the  eharaoter  or  qaallty  of  property  offered   for  aalo*     Tiw 
aaia  qaestioM  is  ahether  n^^oa  a  report  to  tho  aayor  of  saeh  alleged 


Tt^Iitfit  a*fe*j»X^  il.rffc^i.      ■: 


?5*isj^y*f 


i  ~iiz   isf^s 


.:?af?     ■"■'-i:- 


:A?:jas^     •'•Xc5'-f. 


i«^«    «: 

«i»ij  Hit^fe  « 

^el 

>-.Xei^-^    jt- 

•fMMB  9%'»m  X'seki  4«rfw  jstftXiS^i    f^  mkt^Lt^lf^^  x^        ■  '  '  *'    '^ "^  **<y 


fal««  r«pTe«cntnti9n«(  *«  mmj  ¥•   lavlled  fron  the  eTltfcne**  h« 

a¥«»cd  Um  al>«r&ti«ii  Xftdge^   la  hi*  Vr  the  •r(finMi««  t«  refoB* 

aaotlwr  Xlceas«  t»  relai^r.     It  !•  snttlctf   l^vr   la  this    itait«  that 

t«  jmstif/  th«  grftBtiac  of  «  <Trit  of  aandnau*  th*  relator  ■act  •hew* 

hy  aTczaaat  aad  proof*  a  olo«r  rl^ht  io  th«  ^^rit*  and  ahere  dioavetic 

l8  inTa«t«d  la  »a  affieial  his  d«olel«a  oanaot  h«  caiitrall«<l  I17  ilM 

writ  aalosis  it  i«  ahova  that  ha  haa  acta^  fraadulently  or  oorriqpilj. 

reTiowiag  tha  eridaaoa   la  thia  oaao  vra  ara  aat  a  tiafied   that  tha 

•Yideaco  offeroc  b/  pXaiatii'f  eatsbllshea  a  ojle&r  richt  to  tha  vritt 

ar  that  tha  aoilMi  «f  tha  aayor  chm  h«  so  chajraet«riai«(t  or  cotiatltatad 

aa  ak«ae  of  cllt»oretlaB*     tha  faota  teetlfitd  to  la  itujnpart  of  tha 

elty*a  aaaaor  havlaK*  aa  the  rrid^aaa  toate  to  »ha«»  hcaa  brou^^ht  to 

th«  attaatlon  of  tha  aut/er  ha  al^^ht  well  deou  the  relntor  aot  a   euita*- 

hlo  aad  proper  yeraoM  ta  ho  lioeaaod  o»d  la  the  exerolao  af  a  aound 

dlacreiiwi  h&ve  refused   tha  applioatian*     Bainic  caqpaaered  to  rcroko 

the  foraer  liceaee  far  fraodalaat  oonduot  In  the  nicreprceentntloB  of 

the   ehar%ci«r  of  Uw  artlolea  aald   at  aaetloit»  he  was  Jtt..tlfird  is 

refaaiag  to  iasue  &J!iother  lic«na«  ta  the  ttumt  party.     The  object  af 

tha  ragal>vtl«a  af  auotiaaa  aad  aaetiosaara  h/  ordlnaaoe  la  to  proaato 

the  foaoral  aolfnre  hy  protecting   tha  pubXlo  from  fraudtaent    tialen* 

CCi&y  af  Chi  oaao  ▼.   Jrnatcii^.  »SiS  Hi*  '4^9,)     ?a  oaaaot  lightly  later* 

foro  with  tha  exerolae  of  dlaoretlea  lodged   in  tha  inyor  lo  rcfi^a 

applloatloaa  by  persaaa  net  decaed   "aultable  and  ^opor  peraoiia  to  ho 

Xioestaed'    aad  thus  ta  prateot  the  pablle  welfare,  ^Amf  the  fheta  ara 

iaaufflcieat  ta  ahav  aa  i^use  of  hla  diaeretlaa* 

The  order  far  the  arlt  aill  he  reveraed   ,^^  ^  fladiaa 
af  facte. 

REVERSED      VXTH  FXIiXRi  Of  PACTS* 

eanlan  aad  Orldley*  J«t  oe»eiir« 


i 


r*-. 


33590 


t«  tke  character  aad  qo&llty  of  property  he  offered  for  ealo 
«8  ftttctioneer  aatf   tk-^t  the  aAjor  did   sot  ahuse  hie  dlaorctloa 
iB  refuela^  his  Appllention  for  loiothor  liceneeo 


Q941Z 
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' "  ICIPAL 


ALfCS  S,  BABR, 


»•  P[U£f:X2;lV0  JUr.tZCli  1IAHXB8 
aiLlTKR^  TB£  Oi'ZVZ^  Of  THE  COGItT. 

T^a  !•  Ml  «99«&1  frca  »  Jud^Miat  f«r  v«at  f»r  tht  aontk 
of  ICajr,  1^28,  «4er  «  ltas«  froa  plalatiff  to  def*Bdut.     TIm  !•«•• 
*ai»  f»r  an  ayRjrtMat  la  a  tkroc^story  >uU4i«g  for  o  period  of  t«o 
youro  fro»  lay  1,  1»27.     ^Plaintiff   introduced   9\iA   laase  «b£   rri- 
tfoMO  tend  lag  to  thov  that  olie  oeciapied  o««  of  the  Ap&rta«at«  •• 
hor  hcMO*  OBc  r««te4«       i/efe»d«Bt  iatro<!uce«  a  a«rtified   eoi»y  ©f  a 
Jadfaoat  of  tho  Moiicipal  Court  for  #70 :   aad  eoste  a^aiast   plaintiff » 
proof  thftt  the  preaiBOs  wero  sold  imder  ancx«eutioa  ioaa»d  upoa  tlit 
Jttdf^ent  aad  leried  oa  e«id  preaiaoa»  that  a  haillff^a  dted  of  tbt 
•at ire  preaisoa  )»a«   ios«e<3   to  oao  Bertha  ?.  Hooper,  aad   thiit  s)m 
q«ltclal««c!  hor  titlo  to  hsr  haahMd,  Jaaea  H.  Hooperi   that  ihoro- 
aft«r  ea  hoiajf  showa  a^id  dooda  d«?feBd«uat  paid  a&ld  JaMoa  H.  Hoopor 
the  r«at  for  tb«  aonth  of  May.  19ia.  horein  aaod  for.  on  hla  dosMd 
thorcfor  afttr  prodaeiag  tlw  said   two  deeds. 

lefeadnat  also  iatro«aeed  ia  rrideaoe  the  record  of  a  hill 
of  o<nQ>Utnt  filed  hy  plaiatiff  a^^aiaat  Jaiaes  H.  Mooper  prior  to   tho 
issaaaao  of  tho  bailiff* a  deed*  to  reatraia  its  Is^anaoo  aad  havo  XkM 
•ertifieato  of  s&lo  decl&red  null  ami  Toid»   aaong  other  reeaoss  ho« 
oaaao  ao  alleged    thereia  plaiatiff*  a  hOBe^teAd  aaa  aot   set-off,  «itf 
tho  property  aaa  hid  ia  for  loss  thaa  v1».hX>«     X'efeadnat  also  iatro- 


2X9  XI 


Jssiie•;i^.^' 


,rmm:  .^^tt» 


^  «»,«,  ,-*.  IM—-  .»*«   ««  **"   •"•^•"'     "' '         ■"    " 


rfttOQd  til*  d«»r««  41«ais8iat  sAld  bill  f«r  vaat  of  •^^Miiy* 

A9£wll«*  ha«  fllMl  ae  brief.     It  is  said   la  aypcUaali^s 

brivf  that   th«  o««urt  ayparaatXy  d««id*d  tka  o«««  «p«B  tlM  thmmrj 

that  th*  bailiff**  ii«ed  «n«  Toid  by  re&aoa  af  plniatlff  haTiag  a 

hOB«at*«d  aatata  la  tha  praparty*       a  fail  to  aaa   ttutt  aqy  auak 

qucatian  la  pr*saat«d  la  tha  r««ard«     For  atmltt  thnt  appoara  to 

tlM  eoitrt^ry*  plaiatiff'a  hanaoteadi  rlgltia  aay  haT*  baaa  a«t-off  m 

•atiaf iod . 

If  the  court**  <ieelalaa  ««>  baoad  upaa  the  geaeral  mla 

tlkit  a  taaaat  1*  e»to^p«^   to  d^aST  th«   tltla  of  hlo  Ismcilord  aa  it 

exlstad  la  hla  &t   tht   tlaa  of  the  oreatlMi  uf'  the  t«aaB03r«   tha  eoart 

crrada     Thila  a  tenaat  a«^miOt  daay  hi*  laadlord*a  title  ha  aajr* 

h««*Ter»  ohaw  thstt  the  tltla  of  hi*  laadlozd  haa  baaa  diraated  bgr 

aperstloa  of  law.     (s  oaf  ford  t*  Hedieayt  231  111*  KO,  149»  aad 

eaaoa  thar*  eitod*)      'ad  aaa  of  the  aethoda  by  vhioh  he  aay  ahoo 

It  haa  been  diTaotad  by  oper^tioa  of  laa  la  by  aa  exeeutlea  actio. 

(Carrjgaa  et  al.  t.  CUr  of  Chloago  et  al.,  144   111.  537* 547 1 

yraahlln  ▼.  PtOmer  et  al..  60  id.  20?.,  206|    yporviaora  t.  Merriaetoay 

&0   Id.  232t     Tilghaaa  t.  Little.  13  id.  240»  3ft  C.  J.  1244*)     Xa  th* 

IXlSLtmmn  oaae*   oaaya*   the  eoort  etiiid   th.«)t  where  ihm  eatato  la  Teated 

ia  a  third  peraoa  by  o^eratloB  of  laa  the  teaaat  holda  poaaeaaloa 

ai*4oot  to  the  title  of  auoh  peraoa*  that   the  relp.tioa  of  Inadlord 

aad  taaaat  beo<HM8  ^l8»olTedt  and  the  latter  «o  loa^icr  holda  the 

preaiaaa  uader   the  faraer.  |p*  242) 

That  xatAtr  theac  aathorltloa  defeadaat  had   the  richt  ta 

attora  to  the  holder  of  title  aader  the  bailiff*  a  deed  aa  the  traa 

eaaer  eaimot  be  quoatioaed.     It  folletra»  therefore*  tb»t  plaiatiff 

h»d  no  rl^t  of  action  agalaet  hia  after  he  had   ao  attaraad*    -ocordiasXjr 
tho  Jttdisacat  anat  bo  rereraed  aa  a  a'-tter  9f  law. 
"oaalaa  moA  aridloy*  JJ.»  oobout* 


VfMiflU  9AS  fts^y  s«»o  Hilt  ^Ules&li  x^^^^~i^%»  iix»tf  <SHii  $«At  %9l'x4 
«  ttei*^^  if»«<f  «iri^  xmm  ^SA%it  A»s#»«»»<  ss't^ti^oiAlix  «X?'>^^«<!>d  *^* 

9&i  at     (.j^*Al  ^%  .^  ««  »«*-^  *hX  U  *siMM  **  fflffffBtfiif^T    iSSfi  ♦U  M 

i^  ••■•■■  tir  4W  *<!* 


ll>apROPOJLir.\B  pa  TKOLKtai 
CQKPAIT*  a  oorporitlMit 

•Hi  rut  B», 
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61^ 


nUa  1«  «■  «pp««l  froa  aa  order  orerrvlJUu;  a  aotlaa  af 
ap^allaata  io  raeaia  %h«  ju<ig»ent  snter(^d  bj  eoiif«adloB  apmi  tha 
vfirrant  of  atiors«y  contained   In  a  jadgnaat  nota  for  iZ$Z»60» 

?rfln  ih*  T?rlfie<l  petltlaaa  It  appcara  that  the  Metrapelltaa 
Fatrclettn  Casp^nyt  a  eorpor-^tloot  h'^d  baaana  laTOlTed  in  e«rtain  eoato 
pl*tlnts  made  befare  ih«   Illlsale  <  cearltiea  Conaioaiont  ai^   thnt  said 
eoanlaBion  h^d  adriaa^  tb«  eorporntton  that  tmlaae  it  amda  aattla»tai 
>:ith  J.  !••  H«nMn»  tha  paja*  of  the  not^t  tha  eanr4>ia«i«ai  «<Ml<i  not 
dioniao  t)ie  preoeedin«o*  and  thnt  tharaiq^on  Ixraal  S*  ZiaBaraan* 
president  of   tha  cerpor- tiooi   sati  Xat  Rtta»   lie  aeeretaryt  took  back 
certain  aertlflaataa  of   etoek  larolYed  In  said   ooBplalnta  a^Krei^tlnc 
tha  B«a  of  vlSOCt  and  exeeni,«d   the  note  la  qmaotion  and  tvo  othera 
for  ISOO  eaah*  to  tha  order  af   sAld  Henbsn»   la  the  naaa  of  tha 
aorporatloBf  and  addiits   thereto  their  own  •Ignatnrea* 

The  note  In  qneetlon  va:?  tmdoraed  b/  asid  Heraan  to 
plaintiff  Baert 

Tha  fotltion  of  appallaats  oh^rcee  ih-^t  Boer  had  kBovladco 
of   the  f&eta  that  traaopired  at  the  tiaa  mt  the  exeoatiea  of  tho  noteaf 
that  B«>.raaa  reeelTed  no  eonalder^tica  for  tha  aarl^mMnt   to  Baerf 
tbftt  tha  notea  >«are  f>ign«c   ond'-r  coercioBt  preaenre  ajal  dnreas  of 

oaid  aoaniaaion  ^  vhloh  »xid  ^^laaaenMUi  and  'fi\Ma  agreed  on  hahmlf 


\ 


\ 


kgjv'^;);!: 


■r.:»l 


G  JL  w    ♦^ 


9>-  a«^         ■■4^- 


\t)    ^n^tiia    Tilt*;    r.'Wi'i«»*!v    «ff©il»«««9   «»ttr 


.tti  •#«.. 


*'i:^>ii.    m#«iJiI«5 


•f  the  eeryoxAtlMi  to   t»k«  back  MMtmam**  •«rtlfi«»Wa  of   stock 
mad  tzeoat*   th*    t)ir«e  said    i>ramimi.-9Ty  aetsaf    Ihnt  th»j  ref ttac4 
t«  aicB  the  Bot*6  as  eo-wxkerai   th&t  tlMj  ai^ed   thma  la  XhmiT 
•flioi^I  tfapacity  aad  B«t  om  lacivlda«la|  thnt  tlM  abli  utiim 
■  ■a— ii   iha  a»i«a  «ar«  to  be  a  oorpor&tlon  oblig-  tlMit   tl»at  thera 
wa«  ao  ethdT  ae  :al(t«rHtioB  therefor  mtrrine.  either  to  the  corpomtias 
•r  ta  ita  yraaid  at  ar  ta  ita  aeereinrj  either  indlTidaallj  or  la 
their  offltfltt.1  ttbj^blty*  crnd   thai  they  had  ao  aiitharity  i«  enter 
laia  aa  affretaent  U  gire  the  paver  of  attaraejr  to  aoafeaA  jm^^aeat 
acalaat  the  eorporatlaai  that  Ita  board  of  dlr«etara  aerer  care 
thea  aatharllj  to  uxe^fite  jtidgaMrat  notaei   thit  their  atfreeaeat   to 
b^j  bach  ihie   titack  vlth  cr  Id  notes  vaa  althaut  ntttxiorlt/{    tlv  t   the 
ear  porn  tie*  «iaa  i»ordexl»c  on  lasolTeaey  asd  th^t  reatltutlaa  ta 
plaintiff  elU  aad^uiMiar  Ita  solYea«y»   ta  the  detrliaaat  of  Ita 
eretiitorat   asd   that  abaat  four  aaathc  after  tlM  exeoution  of  the 
iMtea  the  board  of  dlreetara  of   the  corpora tloa  repudiated   the 
traaaaatiaa  eatered   lato  eith  aald  Eezaaat  •«  afarei aid* 

Our  atteatloa  ia  oaUed   to  the  faet  tkat  a  oaae  bratyciit 
by  thia  ease  plalatiff  a|;aiast   theae  aaae  defeadaata  eaMa  ap  oa 
appeal  to  this  court  la  ctKe9  Ho.  33549*  ahloh  «»a  a  salt  apoa  oae  of 
the  other  aotea*     Xa  that  oaae  vhe   a^aie  praoaedia^a  «ere  had   la  the 
eourt  belov  aa  la  the  eaaa  at  bar  -  a  Jartflpeat  by  eeafeaaiaay  a 
aotlaa  to  Taeato  the  aaae»  aad  aa  order  OT<frralias  the  aotimiy  frwi 
ahioh  an  ktppeal  vaa  prayed*     The  potltloa  to  raaate  la  that  ease  tma 
baaod  apoa  the  saaa  groaads  and  allegatioaa  aa  eaataiaed  la  tlM 
petitlMi  la  the  laataat  oaaot  and  the  aaae  palate  aoro  aade  oa  the 
appeal.      It  waa  there  hold  that  the  aote  on  ita  faae  sh««a  th^t  Va% 
Bao  eisned  in  hla  iadlvidaal  eapneity  oaXy  aad  aat  aa  aa  officer  of 
the  eorpor&tloBi  that  hia  aadartakia<f  v^^a  abaolutat  aad  thnt  aral 
toatlt^^oay  woule  not  b«  adal£«ible  to  Avm  that  he  did  aat  iatoad  to 
iaoar  a  peraoaal  liability*  ciiin&  Hyyoa  ▼.  Oriffia*  39  111*  154t 


•ik^i  aU  i$&Ai  '  ^-w^i*  x^tiCi  i^4^  iw^9iiKm'<t9  &»  s»#mi  t^di  i^«  o« 

*-«'*r«i  t'>*--9r.  i3'?«4^3  ■•  ."-1  ^.»rf4   li?:-  -*^#  ^sali^ji 

■  -     ai    ■ 
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'-.-.   -^  .a;>-!^'^   ii2i:^i  la.s'j.t,  ifiS0i5-i^^«Q  «  larftol 


•3« 

tkat  %1m  f&cis  avt  oat  is  tht  p«ilti«i  skM^d  a  eott«id«rr.tiMi|  that 
fraa  th—  and   the  eireiUfttaB««s  said  offlovrs  of   tit*  •orpor.itiott 
glgniJH;  tb«  not*  li«4  yowAr  i«  •xecut*  th*  Jud^Miat  B«t«8t  tbnt  tk* 
ric'biA  of   the  ore«litora  vsre  a0t   invelT*fi   Im  th«  easef  thftt  m»  far 
r-ft  iht  MgaoYlt  •xoaeded   tkt  9«ver  graatcd  la  th*  wp.rraat  of  i^ttonMiy 
in  ad7«clAg   tk'. t  n»  vrit  sf  error  or  appoal  should  b*  prooeontert   on 
tho  JuujpioBtt   too  pdlBt  Bado  with  r«gftrd   thereto  had  no   special  steritt 
as  plalBtilf  «as  not  qnootionlas  tlM  right  «f  defsndaato*   appeal* 
Whether  it  appeared   la  that  oaoo  or  aot  it  dooo  appoar  here  thrt  at 
the  tlae  of  the  excoatloa  of   the  aotee  ^ioaenaaa  aad  H«e  vore  aot  oaXjr 
presideat  aad  oooretaijTt  reopectiT«ljr»  of  tho  oorpor%tioa  tat  vere  tw 
of   the  threff  direotoro  of  the  eorporetioa*     It  eaa  hardly  ho  aald» 
thttre/orot  that  the  transact  lea  haTia^  hoen   eotere*'   iato  by  a  najoritj 
of    whit  dircotora  It  «aa  without  authority* 

It  aloo  appoara  that  oaid  Htraan  hrou^t  suit  acalaat  these 
aaoao  d^f  extdaata  oa  the  third  note  la  whleh  lihe  proeeediaca  wore  haA 
aa  la  i^he  othor   u&se  aad   la  the  ease  at  har*     (^  the  api;>eal  thereia* 
oaae  Ko*  isa^t   the  e^urt  affinaect   th«  Judgaoat  oa  like  greaada  ac 
stated   la  the  opinion  la  the  other  oaao* 

Beferriag  to  the  opiaioaa  la  thoae  two  eftsoo  we  ooo  aa  roaoes 
for  repoatlag  «hat  wns  therela  aald  upoa  a  like   sta  «  of  facta  ao 
presaated  la   the  o aae  at  bar*     Far  the  reasono  thereia  atated  the 
iad^Boat   la  the  ease  &t  har  will  he  affiraod* 

flaw aloa  aad  ilridley»  JJ.t  coaour* 
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i.iix»s&  X&t9^«  9a  had  iti9t»ii,l  JJ^=fr  ^Ugm  isi^  «r^   ,Ja«a«i4?4  a^ 
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2>«ffadaikt  )i«rcia»  ^gaiiait  «haa  a  jad^ieat   for  ;3>X32  lui4 
1i«ea  sat  or  9a  la  ih«  iiaaieipaX  «o«rt  af  Chleti^ff  appaala  fr«a  fui 
•rtfar,  eai^rwi  an  plalatiff**  aollaa  aatf  ]^tltl«i  •trlkia^  froK  ike 
filaa  a  untlsfaciiaa  i^iaaa  alga^tf  la  pl&iawiff'a  aaaa  %]r  K*  L. 
C-xsad7»  A»  hlft  atteraey*  aeksovledgias  •r.tiaf'iotioft  af   tlxt  jud^aaat* 

It  appoara  fron  Rf  I  Icift^ita  fllall  ia  beluOT  at  bath  partiaa 
tbai  8«ild  Csmody  c««|»r«iiaa«i  tk«  Jod^mMft  on  ree«i|>t  af  <ef«Bda»t*a 
•heak  far  $100 »  which  h£ia  bcezi  rctttmad  i^ad  R9T«r  osahad* 

The  aatiaa  vaa  aajipartad  h]r  tuffidairlts  af  hath  plaiaiiff 
and  a«id  Cftnw4/»  stAting  that  CwmioAyt  vithaat  oaBimltlBg  plaintiff 
KMtf  vithaut  T^iQr  Authority  «hataa«>rar»   !icc6pteu   s«id  check  far  tlM 
tvll  amiaat  af  the  judgnaat  aad  ax««iit«o   stieh  atitlnfeietiaa  piaaa* 
A  nala  «  •  aada  oi  dftfandint  to  aaavcr*     -ie  fU^^d  aa  afflcnYit  ia 
vhloh  he  dcBict!  th»vt  iKiid  attoraa^r  Cnraadj  ««•  witteat  a^r  auali 
ahthoritj  m«  allaged  that  ha  ha4  foil  authority  ta  ^ccapt  aald 
aheak  la  ««ttla«e«t#  withaut  sett lag  forth  any  facte  to  eapport 
aueh  elaiift* 

The  affiU&Tita  oa  tooth  aldea  s^t  forth  represoat&tiaha 
■ado  at  tha  ti»«  of  deliT«?ria«  the  check  vhich  are  wholly  Iwaatcrial 
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.aS5.: 


«*l*ita^  sift'-  ■  ■^■^'•if  «-  fiJhFai*!  i jt4  tsait^  itK«e»^(££i  4Z 


If  snld   itttormcy  ««■  with4mt  authority  to  eonproais*  tkt  J«d0MBt* 

1%  v»a  mU    IB  MgOjiBlock  T.  H»l>oyg,  168   lU.   3«4»   tlMit 
•■  «  tt«rm«y  has  nc    iaipll*<}   ftaihoritj  to  co«preMie*  hio  oli«Bt*a 
olMtai  thifct  ho  ooanot  'olB<t  hie  eliont  by  0117  «ot  nhioh  n-^unaito  to 
a  sorrendtfT   In  t«hol«  or   in  p^rit   «>f  aa/  ouhotaatial  rlchtf  %imt  ho 
e&miot  oooE&ute  »  deht  or  aotffrialljr  ohBOgo  the  sooiiritj  «hleh  hio 
ol<«nt  JMgr  hoTe»  vlthovi  hio  eoaooat.     Tho  coart  oloo  said  tho-t 
«h9r«  OS  Attomoy  la  oak  lag  01  MPr«<t*>Bt  vith  tbo  opi^oolto  port/ 
coaproMiaoo  a  olnis  for  lees   than  the  aaoimt  due  or  aocepto  oajthiac 
othor  than  mmtj  in  pe,ym»nt  of   the  elAiia,   nueh  pnrtj  io  put  190a 
inquirj  so  to  uhe  ottomey's  Authority  t,e  uake  eueh  oooprcwis*  or 
ootileaftBtft  fia^t  if  ho  oaito  to  ctolco  Ib-  ulry^  or  to  dewuki  tho 
product ioa  of  author ity*  he  dcails  Tith  tho  (vttanuj  at  hio  porll* 
Booogmlxias  tbo  gonona  rule  on  the  Bubjcot  in  Liilicr  ▼«  Laao^  1:1 
111*  App,  <S49»   it  «ft»  oaid  th<it  to  authorixo  tho  ottomcj  to  sottlo 
oBd  diaoh^rgo  thr  deht  or  caoproBi^e  th^  Judgaont  for  a  X^hm   oibi  thaft 
the  eatire  oBouat  due  he  mot  \9e  sp  oirlljr  avthorisc^  hy  hio  cliMlt 
or  tho  latter  vlU  BOt  he  heaad  hy  his  Aots  ubIcob  oubMOCjUently 
ratified. 

It  appearo  that  thn  oaee  wio  oubMltted  sad  knuNl  vithout 
ohjeotiea  «Bd  without  aay  o«ber  6?ora  testlaaqr  than  '"tho  petitioa 
aad  aBovor  attd  ttfl'i^aTlto  aad  doouai«Bts«* 

It   io  urged   th'^.t   it  «!!»t;  error   ve  eater  the  order  vithoat 
he^riag  other  9Ti(i'^aee»   it  heias  a  que^tloa  of  tntt  whetter  Carawdy 
had  authority  to  aalDt   the   coaproaieo* 

^Hm  r  ee«rd  dioelooeo  ao  o^Jeotien   ti  raeh  proeeediait  aad 
BO  votioa  of  ctay  hlad  by  'iefead^at  h«fore  or  ^^fter  the  eatry  of  iha 
ordi^r  OB  which  to  base  aay  of  hio  aosigaaoato  of  9xrmr»     ao  bo  iaplied 
authority  of  tho  attoraey  to  ooiapreaioe  tho  jadgaeRt  okb  bo  iaforrBd 
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tM£i  ,*«  •m  a»x  «iayit£C£E  •»  t  «J 


from  ihe  atntc  •/  facta  cvt  forth  in  the  'iffldc.Tiis  •f  cithvr  mt 
the  F«rtl0at  sod  «•  plaintiff  and   hi»  ntfceni*y  yIII  ^»  pre8«M<i   t» 
kB«'»r  wheii&«r  thfnr«  «a«  nay  nj^ttifie  ftuthorliy  ^-Iroif  «ad  e»fead«ii 
Mt  fox-th  no  ntato  ^f  facta  In  hia  nff  iCT^rtt  sta«rlne  aso^  Rpeeifi* 
authority  vr  grmmda  far  Inforrias  It  aai  uiU«:T  ilw  eiraiMataaoaa 
vanld  b«  pat  upon  iaqniry  to  show  Cmntfj*a  nnthority  ta  •«Bpr«aiat 
th«  Jad^wBfc,  hi-'  '<fi lc}>iTli  «Ae  in«nffieleat  ta  thraw  th«  bnrtfaa 
of  pro«f  OB  pXftlBtiff .     K«  8«»«  fit  to  anbadt  tha  etta*  entiratly  npoN 
the  fef.'i«?iint».     Fr«Bi  thr«  t>»ft  court  eaiO^  r^'-tah  na  ethar  oancluaioB* 

8«a»laB  oBtf  Sri<il«y,  Jj«,  aanavr* 


•<« 


'i^-^f:  X^^itia 


Mi  ■>•;:=  "'*«»&  »»n?o  KH  sax-  ■'      i--;-*?- 


« 'iJ^.iS^.: 
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SAfixi  wassxx* 

■I*  jnKSZI)IV9  JVf^XC^  BA»SHI 
SEL2YSBSX2  TIB  OFZBIOK  OF  ?H£   COimT* 

Plaiatiff  ^rott^bt   salt  1»y  attaetaMBt  «calB«t  d«faa««Bt» 
*  Boa«r«ai«l*Bfct  to  rfteoT«r  a  bal«a««  of  v90  alleged   to  b«  d«« 
VBder  ttM  t«}aui  of  a  «rittea  emtraiet*     Tb*  cMttrnot  pvrridM!   tliat 
plBlaiiff   Btumld  foralsh  all  la^or  and  aaiarial  "aeceesary**   to 
ceaq^ltt*  *all  n»ca»aaiy  work  to  !>•  doiw  la  th«  opeaiag  of  %ha 
grouad  fr«a  ih«  buileiag  at  3S43    'oath  Kichlgca  aTeaoo,  to  tha 
aala  oeacr  la  Elchlgaa  siTenaet  aad  c«an^ctinfi  oaid  bulldlag  vlth 
said  aaia  acvor  la  iUe^igsa  aveaue**  aad  to  faralsK  all  aeooooaxj 
peraiie,  tlio  work   to  he  iavpected  aad  approved  by   ttaa  dopRrtaonto 
of  local  goreraacat  haTlag  Jurl9dieti<»  or  eoatrol  orer  tba  oaao* 
all  for   th«  oiai  of  $320»  of  vhloh  plalatlff   -mm  paid   C230. 

rialatiff  aado  ad«(;aat«  proof  of  eoBplato  ecnpllaaaa 
vlth  the  coatrRct.       fter  digging  laolde  tho  lot  liae  aad  radctiag 
thercfrcM  to  tta«  min  oover  tba  obatructicNEi  ttk^t  ceuooc!   tho  troidila 
w&«  r<*aoTed  aad  it  vaa  not  aeceaoazy  to  opea  th«   ctroet  hetvoea  tba 
lot  liao  aad  the  aala  oovor  aad,  tharcfarof  aot  aoooais&rj  to  pro- 
cure a  p«rait  therefor*     3tto«.aae  of  that  fr^ot  appollwat  ceataado 
the  contract  «rea  aat  fulljr  porfaraad*     Tha  rn^te  reading  of  tha 
eaatract  should  aaawor  tho  point.     It  oxprootly  praridaa  anly  for 
aeceaaory  work  In  ooanecting  with  the  aain  oeaer,  aad  tha  fact  that 
Um  ap«iiag  of   the  street  for  thet  parpooc  vaa  not  aeoea&nry  la  not 
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•  ft-     (J- 


f -If -fci  ■.-,-■    *i,-« 


ficn  « 


-vtt^    i*$   Xl[^isi»99^li   i&a   ««'Wt9%Sli<#   .«dWI   X6f»99   mJUui  di^«    ^e.^^^    ?:i£Jii    i^l 

nibtmim»9  4mmll9V^  i^  t   ijiM$  %«  smmmimiSl     tic^ldt^f   ^lift's -:  »  S'lao 
9di  !•  «Ri««9«  9%9m  met    *k9mf%titt9%  \JiiaX  3«m  «  ^    ias?«i».i  »fl4 


-3* 


4iiesti«M4« 

hil*  In  flxiag  a  •«■  f9T  ttM  work  to  b*  perfonMd   Ui« 
parties  ertdcntly  eeoteaplmied   tlmt  suoli  an  •pealag  of  tbe  tttr«*t 
Might  b«eo««  ii«ccaftary  th*  fact  thnt   it  was  not  noeoosary  did  m% 
QhMM^9  tlw  •bligi^'tion  of  dafendajit   to  paj  tbc  am  ao  ooatraotcd 
for*       Th«  ouM  w-sa  not  aade  comil^lonal  in  okbo  oueh  an  oponiag 
d  id  not  boooBO  ap  coost^ry* 

Aa  to  ttaa  polats  that  plaintiff  «aa  not  a  lioonood  drain 
layor  or  plimber  and   &hf.t  th«  work  «&•  not  approrod  by  tho  propor 
SOvemnMitaX  author itioo  tho  reenrdo  of   th*  oity  dcpartaont  of  tht 
boe^rd  of  exaniniag  plunibom  wore  introdneod  in  cTl<ieno«  and   ehoti 
that  plaintiff  w^m  dnly  lir«Boed.     Tho  proof  vna   ridniaslblo  and 
the  fact  was  not  ooatroTerted»     .aid  vhlle   it  appearo   that   the  work 
vaa  inopeoted  by  an  Inopeetor  for   the  departncnt  of   oewero*  it 
naa  ahowa  thfvt  it  «aa  the  ottstoa  of  tho  dojfMnrtMint  not  to  nako  a>gr 
fonMil  approval  "of   onch  aaall  J  oho** 

Soanlan  and  Gridleyt  JJ.»  oononr* 


•c* 


•rft  tmm0tLa%  »rf  ftd  Ms«%  «ai4  ««1  mm  a  ^leixilt  «>l  aJLtr 
ipUfw^  «ui  if«m  Mse  £el  Jtfiii&li^i6a&»  «£imi  ^Nus  h*^  mm  9df      •«•! 

4i  sttS»«rf^   ^  i««H}ii^»i»  ft^    1E62   le^Q^^e^l  -im 
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Inlaiiff  ia  Kryor* 
▼  • 

«  «orperniioB» 

Z^eftBdajit  In  Srr«r* 


K»«   FaXSXI>I]IO  JCT.TXCE  1AR1B8 
DOiIVRRKD  TKX  OPIIIOI  C?  TEK   COTJP.T, 

Thift  WI0  ft  replcvia  itult  for  th«  r««oirt>ry  of  poaotsslMi 
of  o«rtftin  ^ocde  d«oorlb«(?   in  ths  «ff  idv.Tli  (ia£  «rit»  oo»slatiac 
of  ntuDorovit  parts  und  pitooo  vrhlch  dffciufuat  bottchi   to  bo  used  1b 
%ho  oo?o«!bllBg:  of  vibrating  nachlaoo* 

Tlio  asohiaoB  vsre  to  bo  Miaufr<ctur*ii  by  dtf«iidaiit  foor 
jpl%lntlff  undtr  a  ▼ovbol  oontraot  thereby  plolatiff  «»•  to  pay 
«ofoB<lc>at  t)i»r«for  tbo  shop  roto  for   tiao  «ad  vh.toyer  tlio  aaterlal 
eoot.    Vo  qaootioa  arooo  oo  to  tb«  ohey  tiao  mto  or  tbo  ooat  of 
aattriel*     Oa  iht  baoii  of  oharg^c   tborofor   It  was  «froo4  tlut  tlw 
bali&aoo  tli«t  Klgtat  bo  ovlag  to  d«f«BtfaBt  at  tlM  tiac  of  cbw  rtpleria 
aaa  99i703«X5. 

^laiiatlff  took  «  nonoalt  aatf  tl&o  court   tbon  aBeoo«o<!t   t)M 
Aaaacoo  ait  oolA  anoaat  and  cntored  aa  «lt«raiAtiTo  Jud^oont  that 
plaintiff  yay  doftadaat  th&t  vm  olthia  tea  days  or  thai  a  writ  of 
yotorpo  h^boTido  l»«uo.       Plftlntiff  toadoroti   tho  <ood»  taJrva  and 
dof«ndnnt  refused  to  aocopt   thsa*     ??Tidcaoo  o^^s  tlwa  hosrd  ao  ta 
tb«  tender*  end  on  drf end ant's  entering  a  rvalttitur  6o«a  to 
lltOOO*  the  sscunt  of  dr^aziges  naaod  in  tho  affid'tvit  and  the  Jurio- 
dietlonnl  lisit  of  the  court t  the  court  than  entered  judpient  nuno 
j^  tUBO,  in  tho  alternatlTO  fora  as  afarosaid,  for  $X»000  aa 
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On  fch*  tlMory  tkint  d«fend««t  h»di  •  ««ai«a  X'^w  lien  oa  U\« 
pfp^Ttj  for   atfrTle**   rendered  abA  aaierlala  furalskatf   to  pl*iafclff» 
Rpp«ll«e   vocka  t«  Jualify  na  Hltarn'*tlT«  Judcaaai  uadcr  aeotloa  22 
•f  liM  KeplftTla  Aot  which  proTid«««    "If  tlM  property  wna  hold  for 
the   p«yMent  of  any  Money »  the  Juci^EMoat  »«7  )io  la  the  eJLtematiTo 
that  the  plnlatlff  p«y  the  aaoant  for  whloh  the  mmm  vos  rlKhtfally 
liold  with  proper  doaa<cot  withla  •  ftlvsa  tljaot  or  aaltr  return  of 
the  property*" 

ConetziAlng  oald  oeotloa  ia  l^aaplag  Broo«  v.  ^mrnOi  83 

111*  4^«  466»  the  eourt  onldi 

"Tho  prerleioa  appllee  oaly  %q  casoo  vhore  tho 
geaoroX  property  lo  In  tho  plnlatlff*  nad  the  dofead»a% 
ohowe  n  epeelal  property*  eoael   wlag  of  n.  rl«^t   to  hold 
tho  property*  (»•  agr^lnet  tho  plaintiff*  only  for  a 
certain  &tm  of  money*   «s»  where  tho  deleoctHnt   ehowed 
epeclol  property  by  *  lery  of  «  fl.  £0.   ocA^h'^   tho 
plfilAiifif   or  where  c(;ietu<ant   ixolCz  the  property  ub  tho 
property  of  tho  plaint Iff  *  httt  by  virtue  of  eoao  llen» 
ao  e&rri«ts*  wnrehouaeaan  or  otherwlae*" 

Alt  we  construe  the  ooatraet  it  «aa  for  the  furalahlac  of 
oo«pl«ted  «>&«lilaoo  on  the  baal*  of   the  oo»t  of  naterlal  and  tlio 
UKual  ohop  rate  for  labor  expended  la  Makla«  tho**      If  oo*  that 
gave  pi  .iatilf  ao  general  property  la  the  separable  plecea  purehaood 
by  dvfendcdit  for  uoo  la  the  eonfitruollon  of  tho  naohlneo. 

Tho  property^  therefore*  wms  not  hold  by  rlrtue  of  umom 
lien.       nd  even  If   it  vhh  held  for  aoney  oved  by  tho  plaintiff « 
yet  ao  said   In  Jane  a  y.  iilbert.  IdS  111.   €27*  ''tho  atatuto  dooo 
aot  oay  that  the  aoney  nuat  bo  aoney  owed  by  the  plaintiff*  bat 
oal^'  thut  It  auct  be  auaey  for  tho  pnynMit  of  whloh  tho  property 
wao  rightiully  hcrld**" 

Theee  pleooa  were  Tery  Muaeroua*  eomoiatlng  SMilaXy  •f 
Tarloua  parte  purohaaed   to  be  pub   together  la  aoiiioaiallag  the 
■aehlaoa*  auoh  ao  piping*  plaiow*  waahoro*  plugo*   ellpa*     wiriag* 


ji£klr>«  «%0««  «tf^   ^r:*^,v   ,«!:r>;'^  «XXI 


•MS  1t»  «ffl#Tlr7  %4  him-:    ■  i.-  ,«»t«".  ■  sciia^e-: 

f,^  ;*  i<:-  i<j  «teil  r  ■ 


4ites»  aortwa*  r«il«rs»  yallcyst  ■«t«r»  ftad  Many  •%)!•?  ml8oell«Bt«iu 

yarts  tta»4   in  a  SMMiblliig   th«ii  Into  «  vlbrat»r»     Oa  tlw  %«iid«r  %f 

tkam  dvftndiiKjit  found  tls'  i  B«mr  of  %ta«  dlaos  &ad  pullv/a  hiLd  1i««a 

ohit.B|^Gi  in  aoiw  rerpeoie  nnd  ««r«  not  la  the  condition  aa  whnn  takes 

uBdar  the  «ric»  nad  thereupon  without  •xaAlAfi.tloa  of  aasr  of  tko 

othrr  pleoea  and  pmx%9»  refuaed   to  reeelTC  eny  of   the  «.rtieleo  to 

tendered* 

hlle  defendTfit  was  not   obliged    to  Accept  proporty  that 

WRO  not  in  the  ooaditlea  aa  when  t&kea  oa  tite  exit  it  wao  bound  to 

accept  a  proper  tender  of  property  thz&t  reaaiaod   ia  auoh  eoaditioa» 

if   aeparable*  aa  appoaro  to  bo   the  oaao  here*   from  the  other  parto 

ao  thrvt  they  «oro  ia  ao  way  deposdeat  oa  the  othera  for  uae  or 

▼altto*     The   evideaoo  indicatea   thr^t   thoy  wore  ataple  artieXen  tkat 

had  hoea  pttroheusod   *>t  Tarions  «toreo«     If  thoy  wore  aot   injured  or 

dajuiged  a  return  of  aueh  parte  conetltuted  a  defoaao  pro  tanto* 

(Kdwi^  T*   Coxf   tSl    XIX.  App*  S«7»   570|   Harto  ▼.      eadeXX.    26  id*   274«} 

PXaiatiff  offeree   to  prore  the  fair  and  r e  aonahXo  TaXuo 

of  aXl  the  goodd  takoa  on  the  «rlt  and  of   the  rejected  good  a  aad  to 

Bhoe  th'H   the  vaXuo  of  aXX  the  goods  takoa  did  aot  exoeod  |800,  maA 

changed , 
the  TaXttc  of  thoao^^  lacludiag  the  coit  of  reproduetioa  ttad  n  ctual 

work  aoae  on  thoa  1^  d«f end<!i.nt •  wouXd  not  exceed  ^lOQ*     Oa  objeotioa 

by  def endnat   the  offero  were  rejeeted»     The  eourt  erred   la  not  ro- 

ceiving  proof  of  daaagea  aotuaXXy  saotainedt  aad   it  could  not   taleo 

an  the  acaoare  or  proof  thereof  the  aua  of  CI»000»  aa  fixed  in  ttM 

repXoTin  affldRWlt.     (Xasaa.  ▼•  QiXbert.  M  IIX.    »pp.  3M|  Peterj 

▼•  £££££•  '^^  ^^*  570.) 

Aooordiagly  the  Judgaeat  wiXl  be   reversed  aai  the  cnuae 

ttaaadod   for  a  nee  trial*  

SoejtXan  And   nrldley,   JJ»»   9C4ic\B'» 
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Ap9tll««« 

MB.  ?R.'::^Ji>Xll  JVSTXOB  AUSU 
SK&XfXKKO  tn  OPIBIOX  Of  TEE  OOORT* 

This  fipp««l  1«  f  r«D  ft  <le«r«e  dliuBil««ln«  f^  vnjit  tf 
•^uiiy  «  bill  for  ••yajrat*  aaint«AftB«t* 

Th«  partita  ««r«  «Mrri«d   la  lt02«  anfl  I1y««i  to  far 
«■  tht  •vidc»««  a)30«s»  with  ajppArent  Wiiuel  trttai  mM  affeetlon 
MBtll  tkiertly  b«for*  tha  fausbaiu}  left   th*  «lf«  in  Jialjr*  1987* 

Tht  bill  «Ti«  f  il«tf  iB  u<\teh$  1988t  «B<t  Um  d«er««  «»« 
•iit*r*4  in  iOgrt  1^99*  la  the  aorvntittttt  eerrtepomi«no«  woA  oon- 
ftr«ne«»  looki«c  to  thoiv  r«oonoiliHtion  proved  ineffectual  aaA 
tlio  eaat  wont  to  a  ho^^riag  on  tho  dato  of   t;ht  dooroe* 

$0  haTO  to  look  aainl/  to  tho  i«oti»ony  of  tho  partioa 
tbonsolToa  and  tho  oorrtapoadonoe  huA  botvoon  them  for  lif^ht  ttiH»a 
tho  i««ttoa  of  tho  onoo* 

''roa  her  tootiaoay  it  apponro  ttet  in  Tobraarjrt  1937» 
on  landlnfl  %t     mh  Vraaoiaeo  froa  a  trip  to  lionolulu  in  tteat  aonill 
oho  r«c«iTOd  a  aoosafo  froa  hor  huobaad  thi.t  ho  ^taa  ffoiag  to  Aooton 
about  ji^roh  4th«       ho  ronehed  Chloaco  IbirA  iSth*     "naopieiono 
aroaaod  that  ho  did  not  go  to  BootoB  led  to  quootioae  About  it  aad 
ho  finally  oaid  ho  had  act  oomo  "othor  woaaa*  and  naatod  hia  wifo 
*i«  lot  hUi  go»*  but  thtit  ho  had  doao  no  wroag*     >iOToral  oonrora.' tioBa 
voro  had  lator  oa  tho  oubjoet  is  «ia«)i  oho  offorod  to  holp  hia 
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'ti^hi  thl»  buslaot"  mat   t«l«^  t^ia  b*  ooul<i  not  truvt  th*  *  ether 
voaan*  nor  "oxpoet  happlnooo  btUli  on  brokoa  hoorto  am  teokoa 
hoiMo*"       Thercftftor  Ho  v»o  not  hMM  aiioli  ^oiuvioytt  :>iuid«7o  or 
oToalii«o  boforo  ho  l««ft  hor*     To  fot  hia  *a«a7  fron  hit  trouhl*" 
•he  trl«<!    io  p«r«u«de  him  bo  tnkt  at  trip  with  hor»  kut   ho  loft 
hort  no  hof«ro  »%Ato«»  la  tho  following  July*     -^ho  rea«lne<l  thero* 
of  tor  in  thoir  heso  <tppttrentXy  oupporttd  by  hla  until  th«   saa*  wao 
•oX4  «ho»  oho  le!%o«d  an  opArtaont* 

la  Uoiohor«  1928*  ho  iold  her  if  oho  would  aoko  it  pooRlhlo 
for  o  clvoreo  ho  would  mturtj  tho  pieraoa  roferroe   to  &o  tho  "othor 
woaoB***     '«hoa  a  Motion  for  allaony  ooiM  ay  oa  S^ohraarjr  !•  1929»  ho 
otatod  la  op«a  oottri  thmt  h«  «aat«cs   to  tako  h«r  baek*     theroapoa 
»h«  wroto  him  a  lottor  on  7«rhr«rtrjr  4th  onylag:  th  t  until  ho  aado  thai 
otatoaiont  In  opoa  oourt  oho  thoua^t  a  dooroo  «ao  iBewitahlo  aad 
offorod  hla  tho  opport unity  to  coao  haok  and  aako  a  aow  a tart i 
tl^it  oho  'xaatod  to  do  thia**  hat  that  who«  ho  oold  tho  h«M  oha 
doeidcd   It  «<Mild  do  ao  cood»  and  now  hio  otat«ooBt  had  ehaagod  hor 
aiadi  that  ho  oould  ooao  to  her  apisirtaonti  tho  lonoo  for  vhieh  had 
ooToral  aoatho  to  roaf  ths%t  oho  eoald  havo  ao  plooo  of  aiad  tho  rook 
of  h«r  lifo  if  oho  did  aot  do  all  oho  oould   to  «1to  hia  a  ohaaoo  to 
ooao  kaofcf  and  would  gladly  ao9t  hln  At  «n7  tlao  nad  pl&oo  ho  onid, 
aad  aokod  hla  to  tnko  tlao  aad   think  If  ho  wf^nto<'.    to  ooaw  hack  -  "to 
ho  hoaoot  with  hiaaelf  aad  with  hor*"     Ko  aaovorod  tho  lottor  Jtr>rah 
St  aad  oAid  hio  offer  la  opoa  oourt  wao  oiaooro  aad  roaowod  it  hat 
oaegooteo   tho  furaltaro  ahould  too  roaoT«d  to  hla  hoao  and  thut  hor 
afnrtaoat  ho  eublot*       On  rooeiyinff  hio  lottor  Friday*  K&reh  ISth* 
■ho  oallod  hla  on  tho  tolophoao  aad  nokod  if  ho  waated   to  ooao  hook* 
Ho  aaovorod   thn^t  ho  had  not   tlao  to  talk  hut  would  oall  hor  the  aoxt 
day*     Xo  enllod  hor  r^^onday  oTenlng  aad  o»>.idt     '*That  do  you  waat  t« 

000  ao  forT*     :^ho  ono«or«d  that  oho  'wnatod  hia»*  and  ho  oeld»  ''^oll* 

1  will  enll  you  up  atptila  ooao  tlao*"      la  r  oapMuio  to  aueh  Indoflnito* 
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Y9i{#o*  m$  tmaxi  i«er  iiluan  ini  miti  Hsrif  tee   ''%mv&.$.Mt4  mtU  itt^ti)* 

•JUT  MWui  »«W  lifmt  >J»ld  'Sf**   ';>?i^ii»'^«^4ir|j  *;i*«»u.jw^«iA  ^^  'iU   ai  \»$tm 

i#X5«^s   ■»&(«  a  aa^swi   ^:  "^gi^wfiifesi^tia  »4^  «ili£  ftt^ 

t:s4  ^»aft<8^«*  *«**  4a*a**y»^*  ,«^i*  w<ms  siOK  »^»*<*s  »«j  »^  jsJUs#w  #/  .*»*i««fc 

%bA  i^»  una.  e«uir    •*..>    ,■  ■>«#  ;:>X.iic.:f.*?,  n»>^»#.t«i;nil  *««#  i^'s-tr.- 


ntt»  and  liieiff«rc'nat  inh*  veid  he  ooulA  m«%  pligr  f«gi  aad  loos« 
Tith  her  like  ihi^i* 

Zt  deee  aftt  eppenr  thp%  the/  had  any  further  oanTereati«ne 
until  th*  Tuesday  preee<lliic  the  he'«rlii^»  Uey  7,  19S9«     It  Mie  had  la 
the  eerr id«r  9f  the  eourt  reoa  In  the  preeenca  of  a  lad/  who  aeooa- 
pealed  her  on  the   trlf  to  d«Bolulu«     The/  all  arrai^ed   to  aect  ilM 
rtext  d«/  ?>.t  the  Kc^^laah  Athletic   "luh.       hen  the/  aet  he  oRid   thn^t 
he  had  nothiag  to  en/  -  that  the/  had  iBritet;  hla*     iira«  Jaekeoe  thea 
•aid  ehe  h&d  Mrlttea  hla  la  good  faith  aad  eaated  hia  to  ooao  haek* 
nho  tefttiri4fd   to  the  aWre  «tate  of  facte  and  the/  were  In  no  respect 
contr«T«rtf^« 

hen  (S«fdnc(uit   took  the  vltn^es  ataad  hie  oal/  atteapt 
at  jttstU loAtlen  «ne  the  etat^aent  thMt  hie  «lfe  hail  opeat  ehoat 
a  thlro  of   the  tlae  atta/  froa  hia  In  her  trHTole*  though  ho  gaTO  ao 
detaila  to  suhebaatlate  th^t  otatcaent.     On  the  coatrar/  her  toetiaoajT 
«at<  to  the  effect  that  the  tript^  nhe  Vd   titkeat  one  to  Uoaolulu* 
another  to  Ccllforala«  and  a  Uediterracn  trip  were  taken  vlthln  tht 
preTiottc  elirkt  /earst  thf.t  the/  altogether  ecrered  oal/  a  fo«  aoatho 
aad  all  vere  rith  hie  aaeeat  aad  paid  for  hy  hla«     The  lady  «ho 
acccapaaied  her  to  iieBoluXu  toetif  ied   that  ho  cxprcooed  gladaeee  at 
the  trip  aad  thftt  it  wno  «ith  hia  ooneeat.       t'he  oal/  other  trips 
testified   to  were  /or.?l/  trips  to  irisit  her  aether  la     /raoaaot  I* 
Y*«  for  about  tw«  ^eeks  at  a  tlac»  oa  eoao  of  «hioh  he  aocoapaaied 
her* 

So  attamt  «as  aade  b/  hia  to  refute  her  erideae?  ia  angr 
oiher  reepect*     There  e&a  bo  ao  doubt  th'tt  her  toctiaoa/  oetabliiihed 
a  clear  c&sc  of  eeparatica  without  her  fault  aad  without  ercn  the 
color  of  a  legal  cxcasc  on  hie  pert  for  deserting  their  haac* 
ffeithtr  the  deeree  aor  the  oouxt*s  reanrke  before  entering  it 
can  be  reconciled  »ith  the  eTidcaco* 


t««oI  bOB  d«Al  v^  ^•tt  iituWi  9ii'  'ittm^.    '^ite  f/i»Mri»t$1l11A»«£  Jlauii  aam 
«R  fpfisa  ^Jd!  fC-;iH3«a4   t^XiiVi^.^Sf   -s^iti  Hi   «*»'  «i»s1f  "?5j»«»  «tte|-«  fl»{*    l.i  ai"g-i-«(*  « 


Tin*  lew  mn  th«   lubjoet  !•  tt»i  at  mXI  dvu^tful.     Tli« 
riskt  %a  relief  ttttd^fr  It  wli»r«»  «•  h«r«»  vh«  «Tid«ao«  !•  siiffleitfat 
to  sup  »«rt  lt»  d*«s  not  ytat  upoM  vlthvr  the  dittrttlon  9r  oiiyrio* 
of  tb*  «)uineellor«     It  ia  «ub  iito«elMt»  as  ?vn/  •th«x  Xtgiil  ri£:kt* 

^s  upon  th*  <»Tldea««  oo^plAliuyit  is  mtitlt4  to  »  deoroo 
for  o«purnt«  aaintenanoo  it  Is  lumuettaory  to  dl*o«B«  th«  orror  of 
tho  oourt  is  a«Q/ing  oonplain&Bt  ttiv  rielit  to  robut  th«  cridcaeo  of 
dcfenciat  •m  though  it  ^^a  of  alisht  iagportoacc  ond  roXaTmnoy* 

The  record  diaoloaoa  that  o«H(ploiiuuit*a  aolicitor  aoTad 
to  dianios  the  tolll  h.1  th«  aXoao  of  tlia  <rTid«nao  vhiXa  tha  eo  rt 
vao  axpraa?  InC  Its  viaaa  of   thw   eaao*      <^owplaliiajit  unquaatioiMliXjr 
^d  that  right.     (  hitoktr  y«  Iroajj.  30  ^  X1X«  2M|        ^^iaolyipajf  t» 
fCuooroait^.  2Sa   IXl.  398.)      But  appclloat  eoee  not   iaaiat  upon  it 
horo* 

Appolloe  orgao  thr.t  if  n  wif«  without  euff iolast 
Jttetif ioation  faila  or  refuaeo  to  return  to  har  hMahaad  and  Xira 
viih  bljB  at  his  re  aenablo  ra<;tuent»   oho  la  not  Xlviag  aapntrata  fro« 
hia  without  her  f%alt«     lot  only  sro  tho  authoritiea  eitad  om  this 
point  OAaas  where  the  «ife  had  ia  the  firat  inRtaaaa  Xeft  the  hua- 
haad  tout  it  io  oXoHr  fron  tha  tfricSf^Bao  in  this  oaao  thr.t  the  httahaad 
ro4«ctati   the  oT^r^area  of  the  wife  fo«  reeoncilinticm* 

the  iittOToe  vllX  ho  rvrvrw^e  and   the  oanso  reminded  with 
direetiona  to  eater  a  deoree  aa  pray«d  for  ia  tho  hiXI  and  with 
direetioaa  to  reopea  %hfi  ervao  for  further  ericitrnoo*  if  aeoeoeaf7» 
to  deteraiae  'whnt  aay  he  a  re^.'^aonabXo  aupport  oad  aaiatemuioe  for 
oonplainaat  whiXo  the  pftrtiea  ooatiaue    to  Xive  apnrt.     Ift  howoT^rf 
hefore   the  ^atry  of   auoh  <!esroo  ooapXalaaBt  should  atili  daaire  to 
diaaiuA  har  biXl  she  should  he  peraltted  to  do  so* 

lUTflMJir  AW  ]IS»\K:  il)  <JUU  LXmCtlQKSm 
^oaalaa  and  OridXoy*  JJ«t  ooaour* 


itaMt»ses  »{?#  #.«s*  ».*«ij  9l*j^  Kt  »i5ta^'^i*-^  ?»«r*?  Bmti  "i*  *x&  «♦  ■?»  4'5;.->  «m«rf 

:.v    »t»t«h  XXi<«t  bJCiraiit*   ittBtti mXiimm  •»'r»«*  «Jo»»   In  T-    '  ' i^t*0i 
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H.  M.   HAIST, 

App«ll«tt 
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XAitY  POTTBB  MOTH. 
ApiMilliaii  • 


KF.   ?;    iJiDIIO  Jtj>:TlCK  BARIfrs 
Da.IV;;:iJ-i^  THS   Oi»lBI0fll  Of  THS   COUTx?* 

th»  judgBent  for  11989  itpp««ltd  froa  1«  pr»4i«at«4 
ttpMi  a  >r«aeli  of  coatraet  of  ballji«nt  to  anfel/  kt*p»   etor* 
maA  r«tttra  plHlatlff**  automobile  on  r«QViest«     Tho  otatoaoai 
of  olain  ehr  rges  oueh  «  oontr«iott  allegoo  suoh  requeot  ABd  a 
Urcaoli  of  tho  oontraet  in  ff  lliB«  to  rutura  the  ••tutaaobilo 
•a  deaaad* 

Pliilatlff  kept  hie  autoiBOblle  8torc<^   la  defcndnat*e 
Sarage  for  an  asreed  oaaveaeatien.     Oa  tne  alffht  of  Julj  87 »  1988 » 
ahout  11  o*eleok»  plaintiff   took  hie  autoaobile  an  ueual  to  tlu 
farac*  <tndi  picked  up  the  atteadi^at  to  t«4^ko  hia  hosot  who  ea  hia 
retura  stored    the  aatomabile  ualeoked  a  few  feet  avaj  fro«  the 
eniranoe  doov»  whieh  ^p.»  left  opea«         fter  pl&olac  d«feadaat*» 
•ar  away  the  atteadaat  ocuee  to  the  front  door  aad   oae   two  autoBotoiloa 
drlTo  up  and  park  aoroes  the  etreett  aad  aotioed   tlvit  the  oocupaato 
wore  oajagod  la  eoart  ra.%tlOB  there  until  about  3  o'eloek  la  the 
aoraiBff.     In  the  nesantiae  the  atteailaat  aao  about  hit  ueual  work 
puttias  away  oaro  ia  their  etalle  ao  they  eruae  in.       hortly  after 
9  o'olook  while  he  waa  putting  away  a  oar  ia  a  remote  part  of  tlM 
carafe  that  was  oeparateii   by  a  wall  froa  the  part  where  plalatiff*o 
oar  wee  otored  he  he^rd  a  ear  being  ftti'>^rted  ap  ia  the  garage 
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ft'f»<^;:.    ♦*-i'»»;«.,v   v^itft  \i:i  <i^  ^ii^jjMli.E^  t;.    ^'if.cNT^ta^.  ..•    -^^  itnq^ 

fld^  wot^  \s;«r*  *«»'*  sml  a  Mrf«>©i:atsf  ».tl«if«M«6#»j»  «ili  !^®n«>*«  atu$^x 

cut;}    t«    #Tt*U»    ^RiOff  ■  ^.".JitWA    aStl^l-    ■  9l^*0   t 


w«at  iai«  the  9«rt  «>i«rt  plalBtiff'a  tar  nas  ■(•rvi  and   •&«  1% 

toeinfi  <iriT«n  out  9f  tht  (nrage*     K«  i«hl«tl*d  f«r  th«  ear  te  etoy 
Irat  it  we»6  on*     He  then  aotloetf   that  the  aen  aeroes  the  street 
ha4  fene*     There  wae  ae  other  atteMd&at  ia  the  igitn^gt  at  the 
tlMi*     Be  weat  to  plalatlff*s  houee  and  learaed  thnt  plaiatlff 
had  eont  no  oae  for  the  oar*       After  the  Oar  «;ia  thus  etolea 
pXaiaiiff  dOMMMloA  Ite  return  and  It  has  aet  he«a  rcturaed  or 
apparcatly  found*     The  fiiuilng  of  the  ooart  wne  fredloated  upea 
d«fend?iat'B  negllgeaee  ae  euoh  bailee  la  leaTlng  plaintiff l«  oar 
unlocked  aenr  aa  open  door  under  euoh  a  state  of  olreuaetrinees* 

'Whether  defeadaat  exereised  that  degree  of  oare  required 
of  a  bailee   und«r  euoh  oireuaetnaoes  was  a  queetioa  of  faet  to  bo 
found  frew  the  vTldeaoe  and  vie  cannot  say  on  reTicivin^;  the  ea«e 
that  the  finding  was  a<«iast  its  «ei«ht*       o  find  nothing  in  the 
OTit'caoe  not  aberre  recited   that  v/ould   in  ai^y  vny  awdlfy  the  em- 
elucien  of  rx^gllffeaoe  en  the  p&rt  of  the  bailee  under  such  eiroos- 
ataaces* 

The  oar  was  pr»otlo«illy  a  iSew  Chrysler  oar.     It  was  only 
threv  aonthe  old  and  uninjured*     Ite  priee»  aew»  delircred  ia 
Chio^go  WRs  #1985 •       The  witaessee  disagreed  ae  to  its  laarket  ralao 
at  the  tl»e  it  wrxs  stolon*       There  was  suflioieat  eTldeaoot  howeTer« 
troa  whleh  the  court  could  reasoBably  find   the  Bi^rket  TaXuo  to  bo 
$1MB»  the  aaouat  of  the  jud€;tteat« 

It  is  also  contended   the  court  erred   ia  adsdttiair  lapropor 
cTideaeo  aad  in  r^'f using  proper  cTldeaeo.     The  iaetaaees  e«nplaiaed 
of »  oTcn  if  erroaeous*  are  aot  oimIi  as  should  call  for  a  rereroal  of 
the  judgptat* 

The  property  was  insured  for  ^1313 •     the  insuraaeo*  h«w« 
OTorf     as  aot  for  the  benefit  of  defeadaat*     (Byalos  ▼•  iiathesoa, 
381  111*  2C9*)     The  daaages  are  not  to  be  swaeured  by  the  anouat 
of  the  iasuraaoo  but  by  the  value  of  the  autOMobilo  at  the  tiao 
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11  w«g  stolvn.      {0»tSal  ▼•  C«  lb  |r>  W>  «r«.  803   III.  App,  4«S,) 

yhll«  t)M  pie  dine  >Miy  B«t  o««v«r  th«  t«ctmlo«I  ra^iulre* 
■•nt  •f  a.  oooBOB  1r«  pleudlac  It  la  sttflltflcat  under  th«  praotlcr* 
•f  th«  ^^unlolpal  Cauxft*     2i  apprised  defcudiuit  of   &h9  Mtur*  af  th* 
elaia»  aai:  «•  ]»•  l»ok  ls»u«  luad  ftdduacd  «Tideat«  ttpoa  the  tbaory 
of  •  br«  tfli  of  vuah  eontr«ot  h«  i»  la  ao  poaitloa  to  qaaatloa  tlia 
aaff  Uleaoj  of  the  atAtenant  ot'  elAim  la  thia  oaart*  \ 

Aaoarolagly  i.iia  Judgmrnt  la  aff  Iriaad* 

f^aaalaa  aad  Orldlex*  JJ*,  eaaavor* 


tlJti-JjaKS    ,*Ll    ftX«Xt'ij|'«?>    «ft£   St»lHm9i''' 


255 


AfPSAL 


S3740 


AirCl  IMMSAXX* 

App«llaat« 


Pfa.ZTBauU}  TR2  OPIVXQV  OV  TSB  COORT* 

This  Is  iLB  ftppsftl  from  a  JudffMiit  f«r  #900  in  a  pvrasMd 
Injury  eult  tri«d  with  a  Jury* 

Tha  «Tid«ao«  (Sisolases  that  an  tfnrah  6»  1927,   aararal 
peracma*  Includiag  plaintiff  aatf  d«f andante  vara  gatherad  tat^athay 
saoiaXly  at  tht  hone  of  appallae*B  brathar*     Batwaen  7  mM  8  p«  ■. 
thay  laft  thM  houae  intending  ta  go  to  thair  raapaativa  hsma* 
iihaa  plaintiff's  brathtr  spoka  idbout   taking  tluw  Imsmi  in  hia  Fartf 
a?r  ana  af  then  stiggaatad  that  it  «&a  aat  IftYga  enough  and   tUara* 
upon*  aa  tha  rri'Senea  tende  to  shea*  dafaadaBt*  haring  a  larga  oart 
anoloaad  Bu»del*  inritetf  then  ta  go  with  hia*     Tharampon  ha  and  hia 
vifa  and  plaintiff  took  the  frant  ae^t,  ha  (Jriving,  and  Kr.  and  JCra* 
Orhan  and  Itra*  Kahilis  oitting  in  the  rear  ae&t.      fhan  on  VaKhlagt«i 
haularardt  j^olng  eaati  tluiy  re- chad  19th  street*   the  autaaahila 
aallided  with  a  atraet  aar*  OAuaing  the  injuries  of  vhiah  plaintiff 
coapiainst     Tha  9mt  had  entered  '^'Ashington  banXeTard  and  turned   e»a% 
thereon  ahout  taa  ar   three  hlooka  aeat  fran  the  point  of  tha  aooideat* 

hile  driving  an  ^c^ahiagtan  houleTard  plaintiff  testified  that  tha 
apaedaiMter  indicated  42  «Uaa  an  haur  aad  at   tiaea  ladiaated  a  apaed 
near  90  miles  an  haurt  thnt  defendant's  wifet  <^>  thay  apFra«Qha4 
lashingtcn  haulerard*  aaid*   "dMl*t  ga  no  fastt  ee  are  osKimg  near 
VaahiBgtoB  boalerardf"   that  ha  ""atepped  on  the  gaaf"   told  h«r  ta  alnit 


SVci  ./V.I\S5^ 


^ismil^iiH 


^•di9^i  ft»'s*fi#.'  „  ia«?>a^?1:»ft  !«•«  t'iJtim*i<i  T^iheliial  ,tta»«-in 

.■  •«  «  few  t  ft««v«»C     .^ftiiid-xtf  ■•:  ■  i*  5t»  *****  **^   ^'-^   ttXalwa 

.«ai*d  ft«i»  rfB«o««  W^-t  4011  w«  ti  4^   SMi#«t:»»»«  «»rf*  la  •ao  t  » 

•in  int.  «K  ao^n»«?t     *«lrf  i{*i«  •»  *«'«««i-^  j|*iiT«l  ti*^  A».»Xt» 
..KX  Jtea  ."JH  ^-*  •3M»Ari  >-««  ^e»"^^  ^«  ^^**   nURl«i^  *»*  •^** 

wJjMOiia^W  ««  awt*     .**w  «*«  M«^  «*  aK«l^«i«  *"i«*«^*  -'^^  >^»*  ^^**> 

eXlrfttawlwa  «j1*   ,i9W$9  Aid  I  &«it».v'^<  M»i!.^  --  ■      ,  S>t»T»X»f  rf 

a«i>«   6*ctui  fttt*  JI«#Tai«rtt4>0ia(««irf»-«''    ^»»«*K»  «»««^  *«*»  •'"^^     ♦«al«lV»t 
•d^  «all;r  b%in  xittUH  D-iaTsIueiT  ««i:  «ft  ^mxh  •XUI«- 


h«r  MmtBi  that  plaintiff  than  slioutaAt  *tht  aty««t  ear***  aatf 
*holl«r«4*  Juut  before  th«  aeuideni*     Ob«  af  th*  •tta«r  oaoupants 
•f  th«  oar   la  the  back  aoat   t«atlfi«d  that  ttao  e«<ir  Vdo  gttac  Yvry 
fsint  and   aho  hoaiH  oooio  ono  in  th«  front   soat   acsf*  *Uoii*t  so  oo 
faot*"  and  right  aft«r  that  th«  aooidoat  hayponed*     a  witaooo  *tao 
got  off   th«  etrcet  oar  at  the  iB^oroectioo  of  ISth  atr«et  aad 
Vaahiiifton  boulevc.rd  toatlfitd   th:!Lt   in  hl«  opinion  th»  oar  vo  goiag 
botvoea  40  aad  60  ailea  an  i^ioari  that  it  otniok  th«  «tr«et  oar  oobo* 
whoro  to  tho  renr  of  Its  o«nt«r  and  dsraiXod  it*     ''«f«ad;<itt  hiaoolf 
tostlf  lod  thnt  bo  VAO  1(0 lag  aboo%  :.5  allea  an  hour  at  tho  tlao  but 
that  ht  noTcr  o«w  the  atro^-t  oat  until  ho  ran  into  it.     'i'hero  vao 
■othiag   to   led  1  oat •  why  he  should  not  hoTO  oooa  th«  f^troet  oar  had 
ho  boen  In  the  exerclae  of  oro'inorjr  oaro  and  the  Jury  woro  varrantod 
la  finding  from  hie  own  to^tlKeay  neslit^onoo  in  atteaptine  to  orooo 
tho   c(tret>t  f^.%  ouoh  a  timo  and  pl^oe  under  auoh  a  rote  of   opood  with- 
out looking  to  000  whothor  thero  was  a  stoodt  oar  at  tho  intor- 
eootioa  or  shout  to  orooo  lt« 

Tho  polat  aado  that  tho  Tordlot  vao  agalaot  the  «ol|rht 
of  th«  oridcneo  is  not  well  takoa»  and  that  thvro  i?oald  bo  a 
liability  undisr  ouoh  eirouKjttanooe  cannot  bo  doubted* 

Coaplaint   lo  made  %a  to  tho  aaouat  of  tho  judgment. 
I'hilo  pitiintiff  vr.B  not  ooToroly  injured  oho  vhb  cut  about  tho 
headt  ohoat  nnd  logo*       Her  jaw  w?ii  bruioetS  and  h»r  teeth  looaeaod* 
aeceopitntlTig  numtroue  vlsita  to  a  dootor  aad  a  dimtiat*      "hlle  tho 
OTic^rnoo  Eihowo  liability  to  then  on  h«>r  paurtt  the  ^nouat  due  or  pay« 
able   to  then  «n8  net  testified  to  except  ao  to  one  paid  bill  for 
$16*     At  tho  tiao  of  tho  locldeat  oho  ivao  enralag  62S  a  week*     '^kM 
itao  kept  out  of  her  oi^iiloyBeat  for  about  throe  «oeka  aad  whoa  oh^ 
vent  baok  It  van  nt  a  reduood  vnge  for  a  eonoictfrbblo  period  of  tiao 
not  dofiaitely  stated*       v  o  cannot  say*  howeror*  thut  tho  Judgjaoat 
lo  oxoeoalTO  ia  tIow  of  the  nature  of  her  injuries  and  ti^i  otato 


tea  *%rM  #9t»%#«  Mi*  «Aelinul«  a^di  t^ttttliU^  tmsti  tiiiM«  t»4 
V!.o  a^ifte  i  l«i(i  hmk\iiti»i  ^fi*«t  4ftft€  luM  til  tjio  oi^i  "to 

«d«r  fidvA^I^  ^ai   SMS   xitiTta   Stbuix   iatm   *tl««l 

yxitos  »'i!r  r^^e   jdi  twlahia  tix^  Is   ^•lll^r,, -  /vtXtfotf  mni'^nkAmn^ 

i;irf    MA"?  \     --y -Z      '•  ■■     "■.■<:-A    n  «i    f.^^:T'ts.     '•'       .iit;-'irt«      ,;\  r  ;i- .      .   ■  >;     «i<     i  : '?:  T  >  >  i  •■:  k  i 

fc«^f  ■■-'■*'  ■■■■-■    '•"'■■  .         ■»*1 

M#   -^}^';>-?^    ;!v;»    H■'^i   »rf»   i>*i«J^a4;    •^.'•iTavtMl    ^IMH  ■■'.'' 

,fe»K««o«£  jbI#«?^  '    ^.■:         >';■■■  oSSvi   afu  ja-j-sj' 


•s* 


of  facts* 

Xi  app«ar«d  frta  th^   teaWliunur  tluit  Mli»  of  t2u»  pa8AMl|t«r« 
dl«d   tkr««  dnye  aftar  tlM  aocidoat*     Tlu  itBiiji«ay  «aa  strlolceB  Ml 
d  fff  and  lint  *•  aotlMi*     It  is  «rg«i    th^t  iX  «&a  auf  flalentXy  yrtt^iAdlelal 
to  r««4ttlra  a  reTaToal  of  tha  JudipBant*     The  jadisaent   la  toe   eaall 
to  mtlca  the  yaiat  preauaaiTO* 

It  ia  urged  itk  tJM  lurief   th»  t  th«re  should  hoTe  boea  a 
netr  trial  grauated  en  affidaTlta     o  to  newly  dlaeorered   evlde»ee* 
The  polat  la  ahade»  hoaeTer«  wlbhottt  haTlns  a¥atr»e%«d   the  affldaTlto 
or  referred   to  their  ooateiita*     in  eueh  a  oaee  we  vUl  net   e#arch 
the  record  for  their  contenta  to  reTerMO  the  judgaeiit* 

The  judipMnt  la  «vfflrBed» 


t^oanlmn  and  Srldley-f  JJ»,  eonour* 


»€- 


nT6iM>=- 

stc 

mv  xtnmltB^S   lUtl 

Smivibisi 

fJbm 

':   ift^atsiimi,  »^'; 

S1j«i  «X'«'- 


««;^3.«1  t« 


,i*:!,th> 


;lo;i    -aiCT 


.«"■;»©«?»? 


•'■C9lJ>i*tr    fe.t?a  {5!»Xrt-»i>8 


Thla  mfV^l  in  trmk  a  A*«r««  crtuRtias  aoaplaiJuuBt  a  dir^roe 
on  th«  grewid  of  dft0«rtia«»  t^n^  Cttmimins  t9r  ^aunt  •!  »(.ultjr  dt- 
tcBd>%Bt's  erens  1»111  yrrsyln^  for  R«f«Lritt«  a«.lat«»nii««  • 

Th«  iM't-tlfto  wore  a»jrri«td    :^^?tfiril«r  13t  X92<«     T)m  origiaal 
^1X1 1  fil*<t  l!oT«M^<r  5t  19t>«,  >%8)e(?4!  aa  aanuliMfni  of  t)M  narrlAffO  oa 
th«  ffrovmii  tb^t  it  «^r  avwar  9<m9vmmitm^  bjr  tho  jp.'%jrtl«(i  iMTliig  •oxual 
Interooariioi  thiKt  up  to  0«toli«r  13 •  199<#  dofead^t  n:tm»94  to  hAtr« 
tbo  roX»tioa  ojitf   th«r««po]i  eo^pXftlnajBt  Xefl^  tlio  ap&rteoat  th«7  woro 
ooeupytag*       Tho  p9rti«o»  h<r)i«T«r*  retitHWd  Xlvinc  togot^r  1»  tlio 
KMW  fip'iTtacat  oa  ^nrmtbm  X5t)i  niid  tfontlim««  to  Xl^e  thoro  «ML 
o«cupl»d   tto«  oiUM  Ved  for  foar  laontlio  thorr«fter»  until  Ifnroh  17, 
1937 «  whoB  ho  axilla  left  %rr  and  yt^nx.  to  Hire     1th  hlo  mother  oaA 
oiotor« 

It  lo  iafsra^lo  frooi  thr  r^eard  thr  t  iho  Ioaho  io  tho 
A9<>rtMoat  thoy  hod  oociipiod  oxpirod  or  Oet«b«>jr  1»  1927t  tbt^t  aho 
oecuplod  tho  Mp^irtaoat  up  to  that  tiao,  oad  (hat  h*  cdatlaiurd  t* 
pay  iko  r«at   tlio7«?for  oad  paid  hor  a  vrokly  allow^aoo*     Tho  partioa 
noTor  liT«d    together  after  ho  loft  h«r  ao  aforooaid  ia  tho  provioao 

Vo  aotioa  oooaio  to  hava  b««^n  takoa  -^ftor  tho  fillai^  of 
tho  bill  uatil  Attguot  2e,  1927,  alwa  oa  loave  givoa  aho  aaovorod 


>.-ri..-^  p.  g 


\;av<yi 


my. 


'i:*- 


>  T  ■^  3r 


:m  ?^. 


ijMK*S"l««  »<!?^     >a'?'  •••*ite!f#«; 

Ijui.x»s  3^«i:v>tfT'  c5#i^'»,-s.rj  f.jBf,^  -^^  «^«KJ*»i««i«rtT  ■ 

i6a»  X4ii<f««(  fflj!  tin 


::«!   »1«;: 


Jtdi^tsi'; 


«tt»tBit 


ti«©T.'' 


-a* 

%h»  bill  of  eoaipl»lBt  dmiyint^.  th<f  (Shargos  therein.     Wo  furtter 
ftatioa  setJBS  to  ha-r«  )i«en  tnk(tn  until  MArolt  S8»   1929,  vhMS  •)!• 
fil«4  h«r  ero««»)»ill  i*«r  s«paYate  u«.latenaB«««     Tv9  «MiilM  lAttrt 
on  HUgr  21 »  19a9»  oospl&iiuuit  filetf  ««  umiied  bill  *«ttia8  fortk 
tlte  MUM  «hftrs«  ••  la  ilM  Migiaal  bill  «■£   tte  AddiiioAal  ohnra* 
of  desertion  tor  orer  l««  y»ars.     lef CBdeJit**  aaawer   to  the  aMlodotf 
bill  deaieti   the  ohurses  aai!*  therein  aatf   repenta   the   (diKrge  «ftdt  la 
her  ero«8  bill  of  hio  »b«mdo»»eat  ef  h«r  without  Jaatif ic^iklaa* 

Outside  of  eoMplalaaat**  owa  ie;>ti«an,v  tlkero  «a«  ao  eri- 
dea««  tending  to  eonf  ira  his  .'^tateamst  that  there  «as  ao  sexanl 
latereouree  bcttwo^n  the  p-^rtlen  duriai;  their  aarrlage  except  tko 
CTldeaee  o/  his  aother  aad  his  sister  to  nlloired  edaisslons  of  tte 
Trant  of  ouch  relatloao  anwle  v^lthin  a  «««k  efter  th^ir  eopur^vtiea  ia 
Unreh,  1927*     X2m/  testified   thsl  Sefeadatat  «bout   th^t  tiac  eaa»  to 
the  hoaw  ot    the  Brother  whore  ^  lllifia  hfl^  foio  to  Hto  oad  vsated  hia 
to  retura  toA  sivo  ker  "sAother  ehaiio«»«*     Tho  aother  iretlfiod  thut 
she  told  d«fendnai  *it  ««,«  no  ub9  1»  askini^  hia  any  aoro***     It  appears 
without  eaqplaaatioa  that  the  aother  norsr  Tisitod  their  aprtrtaMat* 
$hile  defeadant  denied   trrer  haTlng  nMde  nji^r  suoh  adaissioas  nad 
testified   -ff  irantivelj  to  sezaal  r^lstiftao  vith  her  hushoad  froqaoatlj 
auriag  tho  four  a«aths  after  Horeaber  ISths  thojr  llred  toother  «ad 
oecupied  the  mam  bed*  jet  if  the  toettaoaj  of  the  aother  aad   sisior 
ho  trmo  th^a  she  express  e<s  a  wiUia^mose  right  adTter  the  fiaal 
sopftmtioB  to  perfoxa  her  wirital  r^Iatloas  there  vould  so«a  to  ho 
ao  Justification  ia  cien|tl£^iasnt*c  failiure  to  return  to  her* 

It  api^ears*  ho^  evert  from  s<*v9r«I  vacated  lettora  froM 
det«BdrjBt  to  ooB^OUiiaaiatt  <xj^pr..T9n%lj  vrlttea  bet«o«a  the  tiao  of  tho 
separatiea  aad  October*  1927,   thrtt  the  fe«lia0o  hettsoea  th«B  had 
hoeoBM  auoh  strained*     Ia  th«ai  she  ohidea  hia  for  elaiaias  oaidi  a 
srotiad  for  thoix  sepiaratioa*  berates  hia  for  uaanaliaoss  aad  refero 
to  a  ^disoaso**  ho  had*     la  the  third  letter  she  ataxies  th^^t  9}m  la 


L;  i 


Mt«  r«siw  ,«K^I    «»e  d9'3.&'£  ilini^  a«AV^   ca*^!   Wlirt  o*  wa***  »ii-*^<-- 

$4  «s«t>  ^ssi-f  -^j:^if  ^«e=s«  im'm^V^'^  r^tU^^i  %p^-     ^V::: 

jsfji  h^i^^  fe?t^  '^^3  S«|I  ass  ^  ■  «^^  ***^   - 

^     .    ,,,    ,.,,.  -  '--.'.'it'ltlS^Sil  ^i^ 


-3. 

ttaroufh  c«axlac  H1m»   tliAt  Jw  1«  no  loii|r«»r  vort]^  mt  h«T  l«ve  aatf 
tluit  hB  lUMt  iyeated  bar  imrs*  liknm  a  'dmakR-ytf**      la  a  later 
l*ttar  site  r*fera  ta  his  r»f«8«l  ta  pay  rent  after  Octabar  1» 
nmA  sint«»  tti-'t  he  k&a  r«lae4  her  life  after  "playiag  arowrtd**  vltk 
her  far  atren  /enral  thnt  she  had  been  g/intd  and  loyal  to  hlsf  that 
he  ha4  waated  her  life  aad  that  she  woultf  neTer  tAko  hlat  baek.  la 
her  later  lettera  she  expressed  a  tfeaire  far  &  4iToroe  aaH  that 
they  rf>neh  aasa  amierstftadlas  vlth  regnrd  ta  it* 

Vo  oral  e^ld«a«e  vqs  $iTea  la  ezpl^Laatisa  as  to  aay  of 
tht  facts  hiat««  at  ia  these  letters  except  th  t  the  haabaaA  dsaloA 
thnt  he  VKs  ^Isea^ieA* 

We  eaoiiot  bat  be  iapreeee^  frosi  the  eat  ire  record  tl^t 
there  wt»  a  reluctance  nn  the  part  of  both  p^.rtirs  to  testify  to 
the  res^l  f^cts  th^t  c&asefi  their  aep«r^.tien« 

To  est^blitih  desertion  eof^pil&laant  relies  estlrtly  apm 
the  eXaim  aade  in  the  orlgiai^l  bill»     Vo  pro^f  »r  ch«=;rge  of  dis- 
loyalty or  prior  Isck  of  virtae  eas  preferred  agRiact  dcfead  .jit. 
There  vas  setfleal  te^tlaoar  t^sdiag  to  eoaflra  her  tcstiaoi^  as  to 
the  existenee  of  f.^et  rel<%ti«i8Mp  dariag  the  four  aoaths  froa 
SoTsaber  ISth  After  they  ^ero  Married*  they  «ere  yoaag  people*  both 
uadrr  30  yer>rs  of  afo*       la  the  abeimee  of  proof  of  -'jty  faeta  or 
cire«aet«aoes  harincr  a  aatvraJ.  teaideaoy  to  cwiflra  the  hashaai'o 
bare   stateaoat  that  ihere  vere  ao  soGOal  relniti«i»  duria^  the  four 
aonths  ia  qaeatiea  we  deem  her  toetiaM^  oa  the  sift^eet  far  aore 
probable  &ad   reliable  than  his*     That  it  state  of  iaeoapatibility 
arooe  hett*e«n  thea  c^oBKOt  be  doiAit«?(i»  bat  the  o«ittae  of  It  has  aaaifost* 
ly  been  oettcpfil^  by  both  parties.     If  her  testiaoay  on  the  subject  of 
thoir  relatiotts  Is  to  be  aecepted   thea  the  proof  preseats  a  oaoo 
of  desert loa  oa  hio  port  ia&tee4  of  hero  am;   the  deoroo  oo  far  as 
based  oa  the  bill  neaet  he  roToroed* 

At  the  Kaao  tlJM  «e  are  aot  ais-tisfied  that  eroos-ooa^lataaat 


tea  •vMl  Tftd  \m  i^fv  •iwf0»t  Mt  al  «i(  $mtL$  ««i^  ^mkxM*r>  O^snidi 

%•  v..      ^ 


#XiMsi^-^':^'';?r«*^9dir»  v   *fi    ;j»|"i 


pr««cafee(^   &d«<^«at«  yrooft  whea  all   the  t«£>tl»oqy   la  tnkeii  together* 
ilLHt  the  partl«a  h»4  k«««  lltrias  «tp«ur(  •Molly  Mtteul  kor  fsvlt. 
^il«   alio  atattfo  1b  her  orose  bill  tltot  aho  la  vilXlag  to  return  1;« 
h»r  hwaboai  hor  letters  irrittea  prior   to  tlw  flliiiC  tkoreof  iadiouto 
th'vt  aho  lo  not.      ''ho  node  no  afrina.iti'ro  j»roof  of  IlTia^  aparl 
vlthottt  hor  fault.     (Blelhy  v.  31cXhy#  333  111*  470,  4d««; 

The  oaao  aptioara  (.o  hare  bten  trle<l  la  a  Baaner  set  t#\ 
hrlBC  oat  the  real  faota  aad,   la  our   opini«B»  neither  party  «ade  oat 
a  oaoo*      vocordlngly   ths  d«or«€  will  b«  afflnae4  aa  to  diaadaaal 
of   the  oroaa  bill  for  v&at  of  equity  aad  reverooA  «ka  to  fgrtimtiM^  a 
divoree  an  th#  bill*  aao  the  oaaxe  vlll  bo  roaaatciod  with  dii-eotloas 
to  diaailB«:   %h«  bill  for  want   of  e<^«lt/* 

Soaalau  aad  Orldley*  JJ«,   eoaoar* 
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JACOB  LUiVIOSSff, 
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cpiiiT,  cooxjboiaTY, 


»•   JtrSTICK  QHIDLKT  DSZJVKHSB  tXI  07IVX0I  OP  TEB  OolJT\T« 


Ob  Knridi  l^t  Ittf  t  feUtviag  tlui  T«rdlot  of  a  jar/f 
plaintiff  T«ooTtrfi<^   »  jadgntai  affniaot  dcfcadaati  for  (^4780,  iB 
aa  action  for  d»jui|[«ii  for  poroonal  Injur ioo«     This  appoal  foXlovod* 

Plaintiff* a  d«elaraii«B»  to  vlileh  dof ondABt  filod  a 
pXoa  of  not  gailty*  eonsioied  of  oix  eounta*     In  the  first  It  ia 
aXlogod   that  on  i'«pt«nbor  89  1987*  dofoadant  vaa  drlTinc  ^n 
autooDobilt  northorlj  on    ;tatt  otroett  a  public  highwaj  in  ChioAKOt 
at  or  Boar  its  Intoroootion  with  S4th  otrooti  thtt  plaintiff  vaa 
lawfully  upon    >tato  atroet  At  or  noar  tho  intoraeotion  awl  vaa  in 
the  oxttreiso  of  ordinary  oara  for  his  own  oefetyi  and  that  doftadnttt 
80  negllgantly  opornted  his  autoaohilo  that  it  atruok  or  ran  OTor 
plaintiff*  vharehy  ho  ima  aeriouoly  and  pomanent^  inJurod»  oto« 
Tho  aocond  count  ohr-.rfod  dofcndant  with  willful  and  wantaa  noglicoaoo* 
Tho  third  and  fourth  eouata  allogo  vloi^tlona  of  tho  Hot or  Vohiolo 
Aot  aa  to  th*  ratOB  of  aiNiod  of  eueh  wehioloo  In  reaidontial  aaA 
touainoaa  dietrlota  in  lneorporat«d  oitioa*     Tho  fifth  eount  allogod 
a  TiolAtion  or  an  ordinaaoo  of  tho  ^ity  of  Chio«%go  roquiring 
Tohicleo*  upon  orertttking  a  stroot  oar  atapperi  for  tho  purpeao  af 
diaoharglne  or  tnking  on  pa8>iongera»  to  o«aw  to  a  atop»  ote.     Tim 
sixth  emtnt  ftlltgod   that  dofend^^nt  nogligently  failof*   to  ktep  a 


vid  :l 


r.i.trr.'io..:  W>a« 


^••u 


;.:a 


i..  £v:^'..^ 


'n  .»« 


,  ,  .ilu^  tf«n  to  «»J;^ 


'mfit^tt 


i^^)v  >•■ 


proper  l«ok«ui  or  to  f^irw  any  »iffBal  or  tviurslac  of  bio  amitnoliilo'o 

opproaoh* 

In  Addltloa  fco  Out  goaoral  rorcilet  acaiaot  def«BdABt   tho 

that 
Jitry  returnod  «  op«ol«l  fiadlag  to  tlM  ef foot/hie  una  not  guilty  of 

villfttl  aad  wfiBtOB  coiMluot* 

Tht  tostlaony  of  plaintiff* •  Many  oootwroneo  vitnooooo 
diaoloao^  the  follovlxMti     On  tbfl  norning  of  Captaabor  2t  19^7*  about 
7  o'clock*  plaintiff  a  1»oy  &t  nbout  15  yoara  of  agOt  «aa  a  paaaangor 
on  a  north  bound  3tato  atroet  o«r»     Aa  tha  ear  approaohod  B4th  atraot 
ho  told  the  noterwuii  W«t%f   thatt  ho  vnnto4  to  got  off  act  that  atroat. 
Tho  notorn^n  atoppod  tha  oar  at  iho  ngnlar  stopping  plaoo*  •  tho 
front  of   tha  oar  boinf  a  fotr  foot   south  of   tha  aonth  orooa-iralk  of 
S4th  atroot*     Upon  tha  mo  toman  opening  the  door  plaintiff  flighted 
and  niartad  for  the   eidovalk  on  an  angle*       uddanly  and  without  wan- 
in^t  Mid  aftar  plaintiff  had  taken  a  atop  or  t«o»  dafand;int*e  Auto- 
■oblla*  drlTon  by  hin»  caao  paat  tho  oar  botwoan  it  and  tho  «&ai  ourb 
of  ^tato  atroat  ot  a  apat'd  in  oxoaaa  of  25  ailaa  an  hour«      >  front 
part  of  tha   autaaiobllo  etruek  plaintiff  wmA  ho  ima  e^rriad»  probably 
mi  tha  left  front  f«Mlor»  ole&r  across  84th  ntra^'tt  where  ho  f«ll  off 
or  «^a  thrown  off*       hon  picked  np  hia  body  w»a  lying  east  of  tha  oar 
traoko  and  notth  of   tha  north  curb  line  of  Mth  atroat*     The  auto* 
aiobilo*  avarYlng  a  little  to  the  right »  ran  over  the  northeast  curb 
of  the  interaeetion  and  ag^inat  a  fire  plug  or  hydrant  vith  aueh  foroo 
that  tho  plu£  WHS  bent  over  about  a  foot* 

Pefendnnt  waa  the  only  ooourrenoe  witnooo  enlled   in  hi* 
behalf*     He  testified  th^^t  ho  wao  drirlng  hi*  autoaobllo  north  in 
State  street  am)   traTelliag  about  20  or  25  adLlas  an  hourt  that  ho 
was  trying  to  pass   the  street  oar  on  Ite  right i  that  tho  boy  stoppoA 
off  tho  oar  and  In  front  of  the  aioTing  autoiaobile  when  it  waa  only 
a  fow  feat  r.way  fron  hiai  th(tt  when  he  (defendant)   saw  tho  oar  door 
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•p*B  And  thM  iMy  itep  ott%  )u»  A9i>li»4  hlat  brake*  and  by  iurBiBc  tlw 
att'..o«oblle  to  th«  right  •nd«&Tared  to  aToid  hitting  hist  aad  "tlMS 
I  went  into  the  fire  plug  I**  and  thi^t  when  the  boy  otepped  out  of 
the  etaading  etreet  4art  its  front  end  was  about  oeTon  foei  nor  til 
of   the  eouth  eurb  line  of  84 th  etreet* 

X!ef«ndittt*e  oouneel  firet  oontend  thnt  the  general  Yerdiet* 
on  the  queetione  of  di  Pendant**  iioisllgeaeo  and  plaintiff* o  oon*^ 
tribtttory  ncgligenoo*  ie  ngainot  the  a«aife»%  weight  of  the  evidenoo* 
Both  of  theee  queetiono  vere  for  the  Jury  to  detemlno  ^nd  we  think 
that  under  all  the  faete  and  eiromuitaaeoo  diaolosed   their  Terdiot 
is  aaq^ly  euetainod  by  the  oridenoe  and  should  not  bo  disturbed* 
tr^taek  ▼.  3gao»  at.  I>ouis  Hy»  Co..  945  111.  508,   310-U|  Mulliitan  t. 
^Uidel.  249   HI.      pp.  132 »  140«) 

4  «fei3dgiAt*s  oouztael  also  ooostend   that  the  eourt  eosnlttod 

error  in  giTlng.  asMmg  the  eeriea  of  in«truotiono»  lantruetioa  He*  g, 

offered  by  plaintiff*  as  follows* 

*In  the  abseaee  of  a«ne  v^rming  or  eridenoo  to  tho 
oentrary*  the  pl&latiff,   la  th'^  exerolse  of  due  eare,  had 
a  right  to  aasiMo  th«t  the  d<3f<»ndant  would  obey  the 
ordiaanoo  of  the  City  of  Chiongo  in  eTidtnoe  relating  t« 
the  p&sain({  of  etre^rt  oars  by  aotor  Tchioles  operated  on    " 
the  Rtroets  of  tnid  oityi  and »  if  you  find  frosi  the  oridevMo 
th«t  th^  street  oar  fron  whtoh  plaintiff  alighted  was  at 
that  tine  stopped  for  the  purpose  of  discharging  or  taking 
on  a  passenger  or  passengers »  then  the  plaintiff,  in  the 
excroiee  of  due  e&re,  had  a  right  to  assuao  in  the  absonwo 
of  warning  or  eric'onee  to  th9  oontr<»ry  thnt  the  motor 
▼ehiele  opera te<:  by  the  dofemd  nt  nould  not  pass  or  txpproaah 
within  ten  feet  of  s«iid  street  ear  as  long  as  said  oajr  vas 
so  stopped  or  resKilneiii   standlag  for  the  pnrpoeo  of  disohargias 
or  tnkins  on  a  passenger  or  paseoagoro** 

Tho  ordiaanoo  of  the  City  of  Chieago  (Muaioipal  Code, 
1922,  6«e*  3d2tS»  p*  lOAd),  Upon  vhioh  the  In.'ttruotion  is  prodioatod* 
was  introduoed  in  eridonoe  by  plaintiff  tfithout  objection.     In 
Tiow  of  the  praoticall/  undi«ptttod  oyideaoe  ac  above  outlined 
wo  do  not  thiak  th/^t  the  court  erred  in  giving  the  isstruotion* 

Sqnally  without  nerit  in  our  opinion  is  oounsols' 


(«0U  «tfii:  »«(}a  *IXX  H9i  mJbltM^ 


'IT  s-Kses   ic 


;:  iif'PV 


■     tews  OJi  »V- 


•4* 

furttuir  OQNtenttott  th»%  %ho  vmurt  •ne6  la  refuaUg  to  glT* 
i«etru«tl«i  >••  3»  •f/«Y«d  br  dcfcmlaBt.     li  dirtot^d  a  Tvrtflot 
for  dofoBdftOt  aad  oa«  of  tlM  AssiMptieaB  of  fact  i«  it  ««b  ttait 
tho  «tr*«t  €h»  4iQ  Aot  owop    ic  Its  regular  otoppla«  plaoo  at  Mlh 
■iro«t*  vhilo  th»  md inputted  ovldaaoo  diaoloootf  tlvi^t  hIm  oar  had 
tlMro  otoppoe   for  lh»  purpooo  of  diaoliaraJjMi  a  yaoaoBdor  9* 
paooongcro  laoMdlatoX/  bofero  t^  taajipoliiJIC  of  tho  aecldoat*  Tor 
the  court  to  h*T«r  giv«a  iiut  of forod  iaatruotloa  «ou24  haTO  ¥o«a 
orror«     (B^Ji»sK  ▼♦  IftSEflM.*  *»  ^3L1»  ««•  •••  ■-•Xtoa  Llio  k  Ooaoi^t, 
Go*  ▼•   Cfgroyt  47   111.     pp.   543 »   34S|   Chloy'.go  fe  Alton  R»  Qo>  t# 
OUjftSZt   1-^2   ^X^*    '^PP*   445,   647.) 

v:oim««l  lurther  ooataMl  tlwit  tiia  Tardiet  anci  JaciipBant 
of  $4740  aro  oxoesaiTO*       a  00  aot   think  00  •     Aftor  tiao  aecitiaat 
pin  In  I  iff  «aa  takaa  to  %kik  ^almm  -Park  Hospital  tMi  tkoro  givoa 
Iroalaaata  for  a«nrl3r  fouJr  iaoatJia«     dtt  «mo  imcoaaeioua  for  tlM 
firot  four  or  flYO  dt^ya*     He  sufferec.   a  corotoral  coaouaaidci  aad  a 
oooi^aat!  fr-^otaro  of   tlM  tilbia  aad  fHitOa  of  tha  right  log*  Parto 
of  th»  bonoR  ware  ooimiuate^  aa4f  "booaaso  of  tMs  oad   Um  faet  that 
dirt  aad  cloth  had  work«d  iato  ihv  lagt  aa  lafaotioa  dcrolopod* 
Thorotkftar  oteill  piooos  of  bono  f roM  ttao  to  tiaao  voro  raaiovad  froa 
tho  log*     Aftar  hia  raa»T&l  fro«i  tho  heapital  plaiatiff  raoeirod 
d^ilj  traat»aaio  at  hia  hoao  for  aora  thaa  a  aoath  aad   tharaaftar 
oea«»i«(ial  tra»aaaata  for  ahoat  a  yoajr*     ^  the   tiao  of  tha  trial 
ia  Fo^raary^  1929*  hio  log  waa  still  baiag  drasaod  ahoat  oaoo  a 
i»«ek  booAUoo  of  ooatiauiag  dlaehnrgoa  froa  tha  oaall  aiaaa*     Ao  a 
rtault  of  tha  ftocidaat  tharo  io  a  p«niaa«at  ahortaaiag  of  «ha  log 
ahvat  3/4 tho  of  aa  iaoh  aad  a  looa  of  hoaxing  la  plaiatiff  *a  loft 
oar  of  ahottt  30  par  o«at*     Tho  houpital  elk^rges  aaiouatdd  to  4444«M>« 
aad  tha  phyeioiaa'a  oh.'^vge&i  $l#0O0« 

Cooaael  furthax  ooatoad  th^^t  X)k»  court  ooaalttad  para* 
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*»• 


Jadl«tiil  «Tr9X  in  allowlag  t«  lie  iaiitdMred  in  eTld«a««  imi 
pl&lBtlff**  •xhi^it  4»  •v«r  il«fciM)(^t*s  otojeuticnir  pletcs  of 

attvnding  pUraleiftzit  t6c.»ifl9(^  h«  had  rua«7«d  Troa  plalatiiff** 
1«S«     iBfiSBUtth  at  the  jury's  ▼«3nll«t  it  aot  «!:««nnlT«  mad  tJiere 
i«  Botnlng  gruttM>m«  cldout  thtf  9xhV$it$  «e  do  ii«t  think  ihevt  tlMi 
eowrt  ahusod  its  diacrotioja  ia  aLlo*«ing  the  exhibit  ia  eYidea«« 
«ad  t«  "be  exaalaed  l»y  %htt  JiVLry$  «r  Uk&t  tta/  pri»Judiat  t«  d«f*adMi% 
r«sult«d.     (IftflOUL  ▼•  Chi»»go  ♦to^  B.  Co,.  277  ill.  114 »  llSi 
yH4fy  !?»»■  ?ft?:]la  ▼•    IS?l^*£»  X29   111.  536,  53S-»J  I^ttiX  ▼•  Sl^&Jffi*. 
It4  Ul.  App.  653 »   635|     «lt»^r  t.    :axt<||>  71  Hi.  App.   StZ9t   834.) 

7or  thd  rtft««fts  iadleat«d  th«  jud^BLtat  of  the  sisq^exior 
••HYt  is  sffirw^d* 

B»mtSf  ?•  J«i  aad  S««Lal«n»  J.»  ooa^ur* 


(.*^^   t«?.-.3   ,q%A  •.i^J   IV  ^MlM...   '  '       ^SiU^::   nfUi    '^^^  *-'-^''    ■  i 


ir«ifet«'©««  *^" 


K-^ 


13«0t 


▼• 

ALVn  S.^BSL  and  BSV 
^IV07t  eep«rttt«r«» 
dtlag  bttsla*8«  »• 


.A.  617 


3 


oooeaTt  ot>ox  oooitt* 


Hit.  TOSTXCE  ^XBIZT  DSXJVKRSl)  tHS  O^IIXOV  0?  TBK  OOOtT. 


Thia  is  Ml  «pp««3.  by  plaintiff  frwi  an  ord^r  oJT  iha 
£ap«riox  oourt*  «ttter«Ni3l  Mar«k  82*  1929#  VAOatiag  a  Jud|p«at 
for  |S«000  a«ain«t  <l«f«iidaBt«»  entered  mt%9V  reroiot  opon  aa 
tx  partt  trial  lcm&  la  the  ««b««tte«  of  defoadoiita  oa  April  6t  ld28. 
Tlio  order  is  basod  ttpoB  ocotioa  S9  of   t)u»  Pvaetioo  Aotf  vhioh 
provldoo  that  all  errors  yLtMX  ^^  ^^  prooeediagSf  which  Iqr 
the  ooROR^m  1««  oottld  haTe  hoen  cerreoked  by  a  writ  of  error  j^orip 
|iobis>  nay  bo  eorreoted*  upon  vsritten  awtion  and   re  eonable  aotioe» 
at  any  tine  eithio  f iTo  yoarst  eto* 

riHiBtiff*8  action  vas  ooaneaood   in  l^«^eeaiber»  192d»  and 
the  deolaration  disolosod  a  olain  for  diuBSKes  on  account  of  defoad- 
ants*   negligenoo  in  allowing  plaintiff's  Paeloird  autonobllet  etored 
In  their  carafe*  to  bo  taken  away  by  a  third  party  whereby  it  was 
wholly  lost   to  plaintiff*     I^efendiOitB  filed  a  plea  of  tho  gonoral 
issue* 

The  ooBMon  lav  record  dlselosos  th-^t  during  October* 
19MI»  long  after  the  tens  had  passed   at  which  the  Judgnont  in 
question  was  entered »  defendaBts  filed  their  motion  to  raeato  it* 
and   thut  during  ^iOT«»ber»  1923t  lesTo  was  girea  thsas  to  file  an 
affidATit  of   their  attorBoy*  Julian  J.. Luster,  in  support  of  tho 


\ 


T  X  U   •ii»\l  C  G^^       i 
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Th«  bill  of  •xo«ptleBii  dlBelo««»  th«  srouiiAt  of  tlM 
•otUa  i9  TftOAi*  th«  judipMiatt  Ti««»  (n)  "an  orror  la  point  of 
fftct»  B0«  »vp09xx>lBg  OB  tho  faoo  of  tho  record »  hao  toooB  ooBalttoll 
through  (ilio  tf«t)attlt  of   btao  elork  of   ite  oourt***  oxM  (k)  th»  of 
pBrto  hoo^ring  of  tho  o;t«a«  wo  duo  "io  bb  aecidoai  oad  Blot«ico  •f 
foot   6hnt   &ho  c«uoo  bo  oontlBBod^  to  Juao  4«  loas***  oHioli  woo  B*t 
kaowB  to  tho  preoldlae  Jttdco«  oto« 

Zb  L«otor*o  affldoTit  ]io  otatoo  that  tlM  oouoo  had 
•xitflaalljr  boos  aooiffBod  to  tlM  eal«ul«or  of  Judgo  i'OllB  If*  Cook» 
viM  boooBoo  of  olokBoao  oeuXd  Bot  oall  tlte  oaloBdur*  aad  tte 
BOMT  ttom  timt  to  timo  waa  bolac  oalXod  bsr  a  Judgo  fiom  OBtoldo 
of  Cook  oovmty  ohoB  noting  h»  a  ouporior  eourt  judgo  in  thla 
eoitntyt  tk' t  on  ttac  nerning  Bf  t^ptiX  §$  Xf2Sf  affiant  aK>*akro4l 
bofor?  Jadgo  A*  ^*  I'owlor  (tlieB  enlllng  aaid  oalondar)  Bndi»   in  the 
abeonoo  of  plaintiff* o  attorney*  ih«  o^moo  ''waa  ooBtinnoci  to  Juno 
4»  X9Sd,''  and  tbcroaftor  ntf f lent  loft  tho  oomrt  roo»|  that  "all 
noBoraada  of  ooatlattaaooo  aro  kOi>t  by  tho  alsuto  olork  in  oaoh 
OBvrt  room"   that  ea  tiio  aftomooa  of     pril  6tht  "by  aooldoat* 
aiotako  or  dofaalt  of  tht  clerk*  c%XIlBg  the  on^aoo*  or  jj^ 


to  fiff Imiti*'  tho  oattoo  "wno  hoard  boforo  a  ^urf  ex  partt 

and  tho  jttdffMBt  ontorodi  th^t  af tot^aafdo #  oa  Juao  2*  19a<l*  thexo 

appcarod  la  tho  ChioiMpt  Lav  Ballotin*  nhioh  publlohoa  all  ooart 

oallo  in  chioAg**  a  notioo  that  all  oaooo  ooi  for  trial  for  Juno 

4th  (olooti<ai  di^y)  would  bo  oallod  oa  Jimo  5th*  aad   th«t  uad«fr  tho 

oaoto  of  Judge  Harria  (thoa  OAlliag  oai<;   o<aowiar)  apyoarod  a  list 

•f  oaoos  to  bo  thoa  CAsXlod  for  trial*  lacludiag  t.h«  oaoe  of   ^aao  ▼. 

aboil   that  on  Juac  Sth  onid   cnoo  «no  onllo^.    for   trial  by  Jwkgt 

Harrio*  and  ht  ordorod  it  dionioood  tpx  ^tmt  of  prooocubioni  that 
in  tho  "dciily  dairy*  of  tho  el«rk  for   tho  Judgo  oalling  oaid 
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lixi'*  4^.if4P  imsf^r  #i»««  «Ml#  n«ii 
^i$»  ttX  ltt»X«  9*i«JtJ.j-3   tivlt  ttf  *'9.»^  ^"^'^ 
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MtXciUlar*  aai     uiid«tr  dat*  of  Jua*  4tkt  app««r«d  ilw  •«••   (mmsc 
otters)  of  Agio  T.    >a»oI  a«  boing  o«%  for  ihat  «a/|  oaA  that  "had 
JucLg*  li'ovler  kBovn  t)i»t  an  order  liadi  bo«ra  ontorod*  pootjpoaiiis  tJM 
oauao  to  June  <4tl&«  ho  ttould  not  ]iAir«  tntorvd  «ald  Judgaont** 

It  will  bo  notiood  that*  In  noitlur  t^io  nodoa  nor 
aSfiiifirkt  oupportrnc  itt   le  It  otatod  vJint  tlu  partloular  *d«fault* 
of  thtf  cX«rk  -mo  artor  to  the  on  try  of  said  Judgnont*  or  that  tho 
oanao  vasy  on  th«  aornlng  of  ^^prll  6tht  oontlatiod  to  June  4th  ter 
tUT  tirff^  '^^  ooart«       JmA  tho  oowaoa  Xa«  record  does  not  dlsolooo 
tht'^t  stmj  eu«h  order  of  oontlnuanoo  was  ontorod*     It  vlll  further 
ho  notiood  thxtt  the   •iatOMonto  in  the  affldaYit  eo  to  the  notloo 
In  the  Lav  Bulletin*  the  elerk*8  diary  and  tho  proceedingo  before 
Jadge  Harris  on  June  5th  all  ref«r  to  hojppcalngs  after  the  Judpient 
In  <i,uootlon  had  boon  ontorod* 

To  de/end^inte*  written  motion  to  Taoato  tho  Judgnent 
plaintiff  filed  a  epeoial  denttrrer*  setting  forth  various  r  eeovio 
vbgr  the  notion  ehould  not  bo  grsntod»  aaong  whloh  In  eubstanoo  aro 
thnt  the  oourt  had  ne  Jurisdiction  to  vaoate   the  Ju^lgnent  -  tho 
torn  harlng  passed |  that  no  such  error  In  fact  h^d  Intcrrenod  prior 
to  tho  entry  of  the  Judgncnt  a«»  under  the  proTielons  of  the  cors» 
yob  Is  statute*  warranted   tho  ▼aeatlCHB  of  the  Judgment  |  anC  that  tho 
error  relied  upon  for  eueh  Tacntlon  ''did  not  Interrene  la  said  pro* 
eoediago  but  arooo  subsoquent  to  suld  hearing  and  judg»ont»* 

The  bill  of  oxeeptliHio  further  dlsaXoses  that  on  Maroh 
ta»  I9a«»  a  hearing  on  the  aotloa  «ad  donunrer  ima  )Md  before  Jndgo 
yowler*  who  had  boon  the  presiding  Judge  at  tho  trial  resnltlag  In 
the  entry  of  the  Judgaoatf  that  on  the  hearing  defendant o  proeentod 
Lastor's  affidaYlt  and  »1»9  an  anflXod  affidavit «  not  of  ree«rd»  of 
l^roXd  Oreont  an  as&iataat  to  Lasiori  th^t  Oreai*s  affldeirlt  was  %• 
ths  of  foot  thftt  he  en  the  aomlng  of     prlX  dth  vas  in  oonrt  "^whsa 


tout  e>ol^«a  ««»  'isjlJi**  i<i.  4it!»di  httt^ttf- 


•4- 

Lttsi«r  wukAr  m  aotlon  f«r  m.  eotttlnufUMi*  of  tht  OMUis  wmA  tlM  court 
ordertd  it  contiBtt«(^   to  J«a«  ^th**^  «ad  thtit  at  iknt  (ia«  mo  a^lorittir 
ftr  jplftintiff  "^fto  pr«t«at|  th<-t  th«r«iipen«  'bfifaro  ih»  o«iu  t  h»A  'jm^m 
»mj  rullAR  oa  platntlff  *)•  demtrrcr*  plaintiff »  *%•  ntiaiaisi  the 
ios««o  la  uttpp^rt  of  him  d«fiiurr«r>*   iatroduaou  tiM  itttlaoay  •f 
Marcuo  J.  Ooldoat  pXaiatlff**  attsraox*  aatf  L««  L«  Tareff »  aa  a»sla* 
tant  in  aold«a*fl  offlooi   thr  t  OeXden*s  toatlMiay*  ooTroboraioU  Iqr 
that  of  Tureff»  was  t«  tho  offoot  ikt^t   the  «%ttso  wae  oa  th«   trial 
•all  of  JwlfiK  fovier  oa  ^pril  4th  &ad  6t)it  1929*  that  h«  (9«ldca)  «aa 
la  that  judgo**  ooart  rooa  oa  th«  nwrniajg  of  ^prtl  <3th  aad  bof«r« 
««tart  eoaveaod  at  10  a*  a«t  th^it  ho  r«a.nlned  thoro  all  tko  aornlBff» 
that  asither  cefcadoato  B»r  any  ftttoraojs  ropx-ea«atias  ttea  voro 
present  ff  aiK^  th'^.-  anld   et^viu^  v<ao  r«aohtt(t  for  trial  ahoat  11145  a*  a* 
aai  WHO  &h«r«Rftr/r  nad  duxiiiK  th»X  day  triod  before  court  and  Jury» 
rosultlais  la  thft  eatry  of  the  Judigaentt  th&t  theroapon*  over  plala* 
tlff*o  objeetloa*  defoB<dnnto  Intro^uoed  **»  dally  diary  or  ecmtlnu&aoe 
hook**  kept  hy  the  mlaitte  olerk  of  tho  coart  oallias  taid  oaleadar* 
aad  pArtlGiilirly  G«rtaia  iteat  therein*  under  dite  of  Juao  4*  1939* 
•howiag  ''a  eet  of  oaooo  oontiauer   to  thnt  d?ito  aatoa^  vhioh  appeared 
the  title  *^JSe  ▼•  aaholl**       that  th«r<»apont  it  appenrlag   that  «&id 
ainato  ol«rk  heon^ase  of  lllaeae  wns  unable  to  testify  in  court »  it 
waa  ntipuXated  h«tveen  couanel  thnLt»   if  preseat*  he  vrofuld  testify 
th'vt  aald  (triry  v^s  the  book  la  whieh  ho*  &«  eaoh  clerk*  k^pt  a  "record 
of  CQotinunaoeo*'*  end  thnt  tha  o- eos  appenria^  under  the  date  of  Juao 
4  th  in  aaid  hook  were  entered  hy  hla  "ia  the  aeual  eouree  of  buainooe 
apoa  the  order  of  the  oourtf**   that  !»laiatlff  *e  attoraey  objected  to 
thie  tes^tiaony  ae  beia^  IrreXeTeat  and  ims»terial»  whieh  objectioa 
vae  orerruledt  and  that  therenipott  the  eoart  eatered  the  order  apy^ealo* 
trmi  ▼aoatla«  oald  fozser  Jadgaeat*    fhe  oaart*  la  the  draft  ardor 
ooatnlaed  ia  the  preoMit  traneeript*  atates  th^i^t  *the  onaito  ooadac 
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•9« 

on  to  b*  tacKVd  upoa  plaintiff**  4«aKrr«y  t«  dcfendtoitt*  notiost 

♦  •  and  aft  or  nrgu«entt  •£  etttmei*!*   *  *  aaid  4— fMrrwr  1«  gvrrnl»6. 

asd  it  it  t]Mjr»f«r*  ordered  thnt  iho  ^uagmmnX  horetoforo  eatorod 

htrein  b«  toA   th«  otiWi  io  vftotttod** 

^9  oro  of  th«  oplui«n  tlMtt  the  oourt  «rrod  in  raoctia^  said 

Jad«mottt  of   ^pvH  69  1028 •       o  do  not  find  in  th«  record  aajr  stteh 

•rror  ia  f»et  !%»•  widttr  the  proirialono  pt  aoetioa  S9  of  tlM  Pntotie^^ 

Aot  an<S  dvoiaions  coaotrulag  lt»  vould  vvarrsat  tilt  oeurt  ia  T«iO«itiBc 

tlM  Judgaont*     Vo  defnttlt  or  aiatoJct  of  tho  ol«rk  of  th«  ooart  prior 

to  the  eatrj  of  th«  judipiont  io  «hi0wa»  whiehwaa  uaka^wa  to  tho  Jiidgo 

aad  vhieh*  if  kno«a»  votild  hATe  o^usod  hin  aot  to  txy  tho  0'>tt«t  oad 

not  to  eater  the  jud^iont*      OMi  it  dONte  aot  mppour  that  prior  to  s«id 

trial  and  Judgaeot»  the  oourt  had  ordered   the  cs^uoe  coatiaued  to  Juno 

4t  1988*     ^'0  regard  defeadronta*  aobien  nnA  aeeaaip^Byia^^  affidr^Tita  at 

aa  atteaqpt   to  owBtvadiot  the  r<9eord  of  tho  oourt »  %vhieh  shoitld  aot  ho 

allowed*     .^furthermore*  if  pmy  (^«faalt  or  aiatake  of  the  olerk  of  tho 

court  oeourret-   after  the  dny  said  Jiidgaoat  waa  oat«red«  it  o^anat 

affeot  it.       e  think  our  holdiag  ia  eustaiaod  hy  tho  «t  eiaioaa  ia 

aw«?<r^,;ll<ift^f<?,  Ufftl  Qfj^  T.  OoltJont  189  111.  88t  871     Oraa<^r  t. Cater QiaX 

Mea'a  Aaa'a.  a«0  Ill«  sld,  a22|  People  ▼.  TooaiMit  276  III.  430*  434| 

IJlJBL  ▼»  Xy«MiMPg|f,»  520  111,  244,  860|  »ad  jCoCard  ▼.  Bri^ga  k  Tariva^, 

249  111*  App,  3ld,  830.     In  last  aeatioaed  oaoo  it  ia  aaidt  "^r  e  think 

thie  reTiev  of  aathoritiee  diaelasoa  %h»t  orrara  vhieh  eaa  h«  oarreeted 

hy  aotloa  uader  aeotioa  89  are  oaly  saeh  errora  of  faot  aa  ffo  to  tho 

oapavity  of  the  particle  or  aiapriaioa  of   the  elerk  of  tho  oourt  whioh 

do  aot  oontradiot  the  reoard  aad  >Rhioh  if  kaovn  to  the  eoart  w«ttld 

have  prereater.   th<?  @at rjr  of  the  jut^gaent** 

The  ordfcT  of   the   oaurt  of  Maroh  32,  1929,    eettiaf  aaida 
Taaatias  eeid  Jadp^at  of  April  8,  1988,  ia  roTorood* 

Baraee,  ?«  J«i  aad  •.aaalaa,  J**   ooaoitr* 
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K^  mm 
cuiT  cocmr, 
COOK  connr* 


Th«  aoltt  <iut3tioii  lnvolT«d  In  this  AppvaX  i«  wli«ih«r 
ite  0«iirt»  f«Xlo»ljig  rtj^rts  of  tht  ma-mXar,  properly  twcod  ooriaia 
•WW  M  ••fits  aad  proporly  adjudgod  t]^t  tlis  >^'h«ridaa  Trtiai  oaf« 
iJtptalt  Co*  ( iMtroiimf to r  reforrod  to  a«  tho  ^horldoa  Oo*)   ohould 
iwgr  t«  oo»plAiiuuit  1245  of  o«id  oooto  prevlo^ioly  odvaaood  Itf 
ooiRpX(tin%at*     Cooiplalnaat'o  M>fcio«  to  otylko  tvma  %h»  rtfcerd  Uio 
bill  of  except  ions  of  tlui  uhoridnn  C««,  «id  to  dioaloo  ito  oppoal* 
w«o  roocrro^d  to  tho  iMariag* 

CoapUluuBt*  0  MULf  fUod  Oetolior  It  102dt  ooviiUit  t« 
forooXooo  a  oeeoad  aortgaco  for  #6f000*       Ynriouo  p*«rtl««  clalmiag 
iattroato  in  ttao  proaiooa  woro  aado  dofondetUta  aad«  aftor  ioanoo 
4ola«d  and  afior  a  honrlng  before  a  HMa.ater  and  tho  f  IXiag  of  a 
report  by  his*   tbe  oourt  on  ^pril  5»  1@29«  entered  a  deoroo  9t 
forecloauro*     The  eovurt  found  ih»%  dofeadantt  Ttieodore  ^bert  &  Co** 
liad  a  firet  Hon  on  tlw  preni^oa  for  $dft4«d9|     that  ooogplainaJit 
iMd  a  aeeond  lien  for  ;6ta63*42»  and  1750  for  aolieitor*a  fooof 
Uiat  aubordlnste  thereto  the  ulioridaa  Co*  had  Hobo  In  the  r  eapeotlTo 
aaaaoita  of  $SS4«34  and  #S««*«9  by  rirtua  of   tnw  Jtadgaonta  ovnoA 
by  it  I  and  iit»t  the  olalaoi  of  Trod  C.  BraokMi  ae  aaaignee  of 
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•8* 

ilu«a  ««sUr4fthI»  did  n«t  ooastitute  U«m« 

k»9^mgmn3fiUii  the  B':ot«r*ii  rvyort^  filed  HomAvr  l«t 
198a»  i«  tlu»  lorridHTii  of  wnxiMi  J.   :;i«&ry»  a  atoaecvfiplMr  aad 
emart  reporter »  to  the  effeet  thtit  hit  offi«e  reported  ond 
trantoribed   the  teotiaony  taken  in  the  CAuee«  and  thr t  for  eueh 
etrrieee  he  le  entitled  to  the  sua  of  |348«30»  which  le  the 
ueuiil  ond  a  re^;s«i«ble  olutrge  therefor t  eleo  there  io  tho  «ai«ter*o 
oertifloate  of  feet  %nA  ehirgee  for  hi o  eerYieo»f  as  f oil owe • 

"yeee  allowed  hy  etatittoi 

Taking  and  oertlfyiag  1SS7  foliou  of  teetiaony 

at  160  per  folio  tSSl^SS 

ypojl,^,  ,to  be  fixed  hy  tlio  oonrtt 
cnitainia^r  ziloo*  exaalhiiifi  ord«r  ox  ref ereaoo* 
doeketiag  oa»e»  eettiag  oaao  for  he«iriiig« 
reading  and  ooaoideriag  ploi^diage  aaA  testiaoaijr« 
and  preparing  report  and  author! tiee*  over  fifty 
(50)  hours  aAO.oO 

To  fee  for  orer  ten  (10)  hottre  of  ft.rguaoBt  90*00 

To  fee  for  sending  out  draft  of  report  aai  eloaiag 

down  saae*  fivo  (B)  hoars  8B<00 

Total  •  $«0e*S9*' 

Oa  the  owso  d&3r»  8oTi»ber  ld»  1928 »  the  eourt  entered 

a  draft  order  in  ^^hieh  it  io  stated  that  it  aae  neeeosHry  %o  esvli^ 

a  stenogrr.pher  la  the  ticking  aad  transoribiag  of  the  evldeaeo 

before  the  aaeter.     And  tho  ooart  expreosly  approTed  said  B&»ter*s 

and  ateBOgrapher* e  ehargeo*  aggregating  4984*85  0  and  ordered  thai 

thoy  ""be  fixed  ae  oootst  •  the  eourt  reeorviag  the  qaeatica  of 

taxing  the  saae  ag«iaot  the  r  espeetiTO  parties  before  the  deter- 

aiaation*"     This  (;ittestloa  was  referred t  apparentl/»  to  the  aaoter 

for  a  report  aad  on     pril  S»  1929*  he  filed  a  report*     Tho  exoeptieao 

of  tho  Shoridaa  Co*  thereto  aero  OTorraled*     Tho  report  io  ao 

follows • 


Folios  of 

total 

ii^xhlliito 

youoo 

U 

MX 

•  • 

5M 

m- 

870 

•9* 

•tXSTRXBVrXQV  07  VA«BQ|«i  JUS* 

?'olle«  of 

OMivgo  to  TootiMMar 

BraokiB  ••••«•  C87 
:i;h*rld«ii  .#••••  304 
Lovlnkiad     •   .  •  •  •         «00 

1*593 

Voe  for  ttrgmioatt  rvport*  oto** ••«•••••••••••••  •••••••  |i32ft«00 

PlTided    %y  ttaroo  Is  for  •Mh  of  aWto ^10S«53 

Vakiag  Loirlttkiadt 

•70  f olioo      1^0  p«r  f olU • •  <~XiO .50  >^ 

V^  of  Arffiaiotttt  ote ••••••••••••     108 ^M 

{>ttnogreij^r*e   ahfxrgoo  «•••.•.••••••••••     iai»4T 

?otal» •  V  ..•••«.  • •  •  1370  .SO 

Moklag  Braoteni 

841  folio*       15^^  9«r   folio   • ••••  9«*15 

X/3  of  ttrgMwat,  oto**..* •«.«.•.•••  108.33 

8to»o«rftpl»«r*o  cimrgoo  • ••  J^?7t^ 

Makiai  SkorUaai 

188  folioo       IS/T  p«r  folio • &4«90 

2/5  of  ftrfi»oiit»  oto««» •••••«••••  108*33 

st«Boerif»lior* ■  ofaitrsoo  ••••.«•«»»••*••••  78 •a? 

Totol • $242*  86* 

In  iUo  final  dooroo  of  April  5*  1820*  tJM  oo«rt  or8or«A 
tltatt  oalooii  tko  oai8  nvm  of  $884«68»  and  iittero«t»  bo  paid  to 
Theodore  ^)»ort  A  Co«t  and  tte  said  swi  of  $6885*48«  oitli  iator«ot» 
lio  paid  to  oo^plainaat*  vitMii  ttre  dajro*  and  also  tbo  oooto  of  this 
•ait*  '*iBoludiB8  aaid  fooo  for  co«plain«nt*a  solioitoro*  aat  MaotorU 
fote  and  otenographor's  oliarcoo  ob  the  r«forem)o  bereiiif  which  aro 
hor«1lj  taxod  at  th«  ooai  of  <  9S4*a&t*  ih«  j^eaihoo  ho  oold*  ott* 
^ad  tht  eoiirt  further  ordered  aad  <>«! judged  th«!it  "the  u\m  of  $2430 
ooot  of  reference •  v^hich  includes  the  proportion  of  atenograptiio 
oerrioett  incurred  by  the  aeeertion  of  its  olt^ivs  by  tho  ^heridaB 
Co*  and  a  proportionate  p^rt  of  the  na«tor*o  foea  and  ojcpenoe* 
inenrred  b/  ih*  assertion  of  ite  rights  by  said  ^horidon  Co**  bo 
IMtid  to  ooovlainant  by  said  nheridan  Co*  (it  appo'^riag  that  said 
ooatplainant  hns  paid  and  odraMlod  all  of  the  costs  of  referonoo)| 
and  thatf  in  oase  of  the  failure  of  a&id     heridan  Co*  to  pay  to 
Buid  eoaplaiaant  the  said  sun  of  ^243*  so  taxod  against  it  as  tho 
fair  porportion  of  tho  oosts*  the  oaid  eoagplaiaant*  Morris 
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Ob  tlM  wMM  degr  (^^yrll  5»  1929)   the  ooMrt  «11o«<kI  aa 

appeal  l^r  ^b*    luiridAn  Oo,  to  thi»  appellat*  eourt  froa  "that 

pcirt  of  the  ard^vr  ant!  d<<ro  •«  of    ^pril  5»  1929»  vhiali  doora«« 

that  ooMplRlnact  r««aT«r  tha  sum  af  $£48*96  fr«i  th«  iharidaa  Ca* 

far  aaata  aaaaaead  »c  lust  s^tid  ^herldatt  <^a«»*  •  l>«ad  af  1500  ta  ha 

fllad  althiit  30  daya  and  bill  of  exctptiaat  within  60  da/a*     v^ithlB 

tha  raqulred   tiaeii  th«   ^h«rld»B  Ca«  fUtd  Ita  hand*  and  alaa  a  hill 

of  «xetptiana  ai«aad  hy  the  Judffo«       Tha  hill  af  axaaptlons  dlaoloaaa 

that  tha  3herldiui  Co*  «ada  two  nationa  ta  ra*»tax  tha  oasta»  -  o»a 

an  SiaTtiriiar  16 1  192$ »  whan  tha  Bs.ater*8  and  ataaagraphor*  •  ahf^rgaa* 

aC';ydgatlng  >9tt4*8ftt  viere  fix«d  &«  oeats*  aad  tha  othar  mi  tha  day 

aaid  final  AfrmM  aae  antarad* 

fha  itatnta  rolatlTt  to  faoa  of  auAotaro  in  e:iajM«r/t  la 

faraa  «haa  a^i^ld  final  daaraa  vaa  antarad   (Cahill'a  iitat*  1937* 

Chap*  03*  r>aa*  au^  p*  1267}   ia  la  part  aa  foUevai 

*7ar  takiae  dapaaitiaaa  and  o«rtlfylag»  far  oTorj 
•a*  hnadrad  aarda*  fiftaen  eeata*     For  tcJclag  aad  reporting 
taatiaaajr  vMdar  order  of  caurt^  tha  aaaa  faa  aa  far  taklag 
depoaitlaaa*  *  *  In  all  oanatiea  hertaftar  aaetera  ia 
ahaaaary  aey  re  ae  lira  for  axaataiag  %aaatiaaa  la  iaaaa 
referred   to  thea*  -xnA  repartiag  ooaolttalono  thareoaf  *  * 
auah  aoapaaaatlaa  as  the  ocurt  aay  daaa  Jaatf  aad  far  aer- 
fioea  aat  amtterated  aboye  ia  t^ixia  Bootien  and  vhleOi  haa 
(have)  beea  aad  any  ha  lapooed  by  atatuta  or  apeaial  order* 
thay  aay  r«eeiTa  euoh  ooapenaHtlon  ac  the  oourt  taay  '^llov* 
The  ooiirt  box  al|ip     nclade  aa  a  part  of  aueh  abater* s  faaa 
a  reaeonabla  allowaaee  not  to  exeeed  fifteen  oenta  per  hun<«re4 
verda  far  atenoeraphcr'e  aervloea  in  aaaaa  vhare  ttia  aaatcr 
aliall  eertlfy  th'^t  &  ntenographer  vsia  Be0eafi>!<'rlly  eaploytd* 
aad  8h<Ul  ntt&ch  ta  hia  report  a  oertif lad  copy  of  tha 
teetlMMgr  taken  by  eueh  at«nogr«ephcr»* 

Couaael  far  tha  ^^haridaa  ^a.t  firet  contend  that  tlw  taxing 

aa  ooate  of  $34S»30  far  tkn  ateaagrapiao  aorrioaa  ia  exoeaaiTet  iaaa* 

aach  ae  there  1^9X9  oaly  1877  follaof  whioh  at  tha  atattttarjr  rata  af 

16  eeata  p9t  folia  aaauat  to  aaly  k^&l^M^  and  ttwt  in  tha  aahae^aat 

appartionaent  aade  a«  to  th^aa  aaata  to  ha  paid  hy  tha  blurldaa  Ca*» 

Tia.t  #79.57*  ^hia  aaaaat  ia  axaeaolTa  ta  tha  exteat  af  |24«4V»  asA 
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for  tht  rcftaoa  that  %li»ra  mmnt  only  346  f olits  vf  '*r.h»ridiui 
tttttlMHor**  %ak«a»  «m«]i  at  iSAi4  «t&i«t«ry  ni%«  tuMuata  te  only 
$54«904       It   think  tlint  th«  tfonttntlMS  Ivhs  ii«rit« 

Cftuasel  for  th«    sherldAS  Co*  «Xm  OMitend  tbAt  tlM  it«m 
of  $aSO»  ^BO  &nA  tSt  (a^i^^rocatlae  #92fi  for  «5  luraro  of  91a1o*4  oxtra 
tUM  oxyeadod  at  $0  por  hour)  m  oontainoA  la  iho  ■M«%or*o  oorii* 
floato  of  fooa  ojhA  cJ&^^rc«!0  o1»0T/e   »9%  Of«t»  ond  allovod  }»y  iho  oovrt 
In  oAld  flaal  dotroot  ore  oxoesii^lTo  ond  iaonropor*     CoBftid^rlag  tho 
Itoa  of  ;2Al.95t  ao  properly  oH«Tgod  by  tho  Bastor  oad  otMifimod 
hy  tho  ooortt  «o  oro  of  tho  opinion  tht^t  omld  aisKrofoie  ohargo  of 
list  auat  1^«  ooasidorcd  as  oxooeslrot  1»  viow  of  ntmerouo  deololoao 
of  our  ^uproMo  Court*     (doo,  ^'flTlfllfl  ▼•  ^»t1o»  isn  111*  476*  48S» 

tl„.iya't  mvf^sijiat.  y*    feeohoffit  233  i«*  4e9»  4ift-idi  lajdHMBi  ▼•  litliintr 

275   Id.  989  107-«f     11,%^  v.  J^yisH*  87^  U.  ;?«!,  273-4 1  MerjjJ^cJ  t. 

^jJ^aj^MUl*  ^^     1<1*   ^«0»   ^ft-^Of     «li»lpi;M  ▼•  iH£»&J^*  3^3   14*  31*  99* 
4X*)        ^o  think  thut  it  roactoYMblo  ohAjrfo  for  a.11  of  th*  oer^riooo 
oaiOiorotAd  in  ssld  itmo  vottld  1»e  :!150*     Ono  bhird  of  OAld  ^^ISO  is 
:t^SOf  andt  thtrrforot  la  tho  <&pi>ortl«aw»at  thoro  oaa  proporlj  ho 
obturfod  ogolaet  iho  ^^Mtfidaa  Co*  #i4«90»  |60  auad  :r94«90,  or  o  total 
of  $I59«30»  latioad  of  $84a«9«f  as  ohariod  )»y  iho  aasttr  and  oJUovoA 
hy  iho  oouri*     And  tho  fiaal  dooroo  appoalod  frooi  slwald  ho  nodlfioA 
aocordlagly* 

.^ad  wo  do  aot  ihiek  ih^i  thoro  Is  aay  aorit  la  ooapXalaaat'a 
aoiloa  to  otrlko  tho  blU  of  oxoopilono  of  tho  ^horidaa  Co«  aad  to 
diaaiao  ita  appoal*     The  hill  of  exoeptioao  ««a  jnroaoaiod  to  wmA 
olifBod  hy  tho  jadgo  vithla  tht  tlao  reqiilrod»  aad  dlnoloaoa  that  tho 
Sharidaa  Co«  iwiot  oh^ooted  to  tho  »^v»tor*«  ohargoot  iaxod  aa  eoaia* 
•ad  ao¥cd  iho  oourt  to  ro-iaic  tht  «ooia»  vhioh  aotloaa  irare  daalod* 
iToa  thou^  th«oo  obJeoilOBo  and  aotloaa  had  not  bean  aada  la  t)M 
oourt  holov*  tha  (iuoatloa  whothar  tho  a»oiiBi«  iejcod  aa  ooaie  la  aaid 
f  laal  doer 00  agaiaat  tho  ^herldaa  Co*  eoald  properly  bo  eoaoidorod 


«»»lT«flt"*  t*  ••IJtol  h^t  xXr^   "■''^'•'  *"■-•*'   *-^''   «..-».»..*   *rf-.   *«1 

♦▼  ^9^  ■.»!  ats  tifesi^  * ▼  iJgMS    i«i-^'w^  •>>«  •&*  «wt 

-««   ,iR   .^i   ^.       .  •■  -.^-ft^    4<^*^         •  ^    ^^^«ft4^U 

«»«iirx»«  MiJ   ^   11^  %iit  &^ *-/::.  •■■•  «^^^  il2:l^i-    ■■■■■  (.X> 

bt^^QiliJi  mm  ttSmtm  0^'  ■';;'•♦*  M?:  t^  T» 

ol  iHw  -fry  «lr»^i'Sftl*«  sie?^'  lA  prnrlJi^--  ■:•  a*fi  -»*.«:" ^  wi^om 


•n  tlds  aypvftl.      {K»in»«y  t>  lUtty.   g39  111,   StS*  St4«) 

99t  th*  r«Rs«nt  iadl«i(ted  tknt  portimi  •f  Um  d««t«e 
Appealed  fxrm,  nhite^in  th«     iMrKim  Co*   li  reqiilrad  to  f«y  %# 
•o»plaln««t  4^243  of  the  e«sta  &b  tajcftdt  is  reT««rse<i9  Mni  tSm 
eRtt»«  !•  r««uitf«4   to  th«  eirouit  aourt  ivltk  dlr«eti«is  to  oo 
mocify  oftitf  decret  that  th«  ansoiait  of  oooio  to  ¥t  pol6  ^7  t)^o 
rvherUoA  Co«  to  eosploinaiit  io  tlS9«tO,  laotofttf  of  •£43«     TIm 
eooto  in  thio  appolloto  ooujri  will  ^0  toxotf  iifol»ot  tko  »pp«llo«^ 
LoTiaklii4. 

Boraoo*    -*  J*t  004  Soonlon*  J«*   coaottr* 


TELIX)-^'  CAB  QiMPOn, 
AppcllAiit  • 


?IAL 


KR«  JOatZCK  ORXPIKY  fiJi^XIVa^AiJ  Tn  OFXIIOV  07  ths  qo»t* 


Tht  T*ll<m  Oftb  CoMpiuaQr  prose  out  •«  tliii  apptal  froM  a 
JudfoMiit  for  lX2tB00»  rtaderod  aeaiast  It  aftor  T«r4i«t  Iqr  th« 
oupcrior  aourt  of  (3««le  eoimty  la  an  aotlmi  for  dnttRgoa  for 
porooBal  injurittt  roecirotf  >y  plaintiff  «s  tlfw  night  of  Jim*  16f 
1M7»  vhilo  she  was  ridiag  ao  a  passongor  ia  OBO  of  Ito  taxi<»ea)>o« 
larry  lathaa  trao  aado  a  oo*d<?-f«iul'iat  vith  ths  oab  ooapaay  but  at 
to  hla  the  jury  r»rtttra«di  a  verdiet  of  not  guilty* 

Flaiatiff**  dffolaTHtion  conoietod  of  four  eouato*     la 
tbo  first  it  is  all«ff«d  tta«it  on  the  night  aoationod   (About  lli50 
p«  B« )  plaintiff  vas  a  passoagor  ia  a  taxi-sab  ovaed  and  operated 
by  the  oab  coKpmnyi  that  the  d  rirer  vas  driTiag  the  crtb  ia  aa 
easterly  dlr«>etlon  oa  Lexington  street  la  Chiongo  and  was  atteiapting 
to  oross  the  Intersection  of  thf^t  street  with  Saera^.ento  ^ulerardf 
a  north  and  south  boulerardl   thi^t  Harry  9a than  was  driving  his 
autoaobilo  northerly  la  the  boulerard  and  «»s  attoaiptiag  to  oross 
the  intersectlsai   thnt  defeadaats  so  negligently  droro  aad  aperafted 
the  respectlTe  aatoaobiles  th^t  they  collide<3   la  the  iaterseetioat 
aad  that  thereby  plaiatlff  •  who  at  all  tiaes  «as  ia  the  exeroiso  of 
due  earo  for  hor  o«a  »^fety»  was  seriously  aad  peiaaaeatly  lajured* 
The  soeoBd  ooimt  ia  soaewhat  differeat  laaguago  ehftrged  defendaais 
with  nogligsaoot  geaerally*  ia  the  operatim  of  the  autaeMbilos* 
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Tte  third  ebMrced  tli^t  dcf«nd»nti  negllc«Bily  t:r«Ye  th*  rtapeatirt  . 
atttOMObllo  At  •x«««aiT«  r»te«  of  sp^od  la  Tl«Xntlon  of  lh»  KtAtuto* 
In  tho  fourth  oomt  1%  It  alXofod  that  SatraiMaio  BouloTnrd  mt 
liOxlnfftoB  atroei  vao  a  dooii^aatcd  otr««t  for  pr«f«rotttlal  imff io 
and  thAt  all  Tohlcleo»  before  oatorlag  into  or  eroaaing  tho  boolorardt 
voro  ro<imirod  to  oo»o  to  a  otopi  tiiat  tlM  drlTor  of  the  oab  bvforo 
eaterlas  tho  iBtoroeetioB  die  nd%  stop  it  hut  aogliitoBtly  kopt  oa 
colas  aoroso  tha  iateroootlmi  oad  thet  la  ooaooqaoaoo  thoroof «  to- 
fothor  with  tho  fnllure  of  Xnthaa  to  oxoreiee  ordlaarj  earo  under 
iko  eireiBietaiiooof  the  eolllslon  ocourred  Ofcuoing  plaintiff *o  Injurloa* 

Tho  oah  eoapaay  oad  Vathaa  filed  oepturato  pleao  tf  tho 
goaeral  io»ae»  and  tho  o^h  egapnay  a  apeeial  plea  deajrlaf  poeeosoioa 
or  eoatrol  of  the  pa  tloolar  taxl-eeh* 

On  the  trial  plulntiff «  to  aoet  the  defease  of  the  oah 
eoapaay  tie  nade  la  Ite  speelal  plea^  o&llod  ae  her  flrot  wltnoM  tho 
drlTor  of  the  oah»  Alfred  Pegotad*     He  testified  that  at  tho  tiao 
of  the  ftoeideat  he  aae  eaployod  by  the  o^^h  coa^taay  to  d  rire  tho  par- 
tleular  oah  and  thi^t  plaintiff  was  thoa  a  paaeeager  in  it.     Upoa 
beinc  further  a  eked  on  direct  oxnainntioa  to  otate  hov  far  avay  froa 
hia  vae  the  other  sateaobile  when  he  flrot  notioed  it»  he  roliiateerod 
tbe  etateaoat  thnt  ho  flrct  saw  it  when  ho  was  '*at  a  atop*   (objected 
to  hj  plftlatiff*«  nttoraej  as  not  r  eepmisliro}  and  then  anoworcd   tho 
quootlon  by  atntiag  that  when  he  first  oav  the  aatoaebile  "it  «ao 
appvoxiaatelsr  300  or  390  feet  avay*  vao  roiag  nbout  30  to  33  ailes 
an  hmary  and  «ao  going  th^t  faat  whoa  the  collieion  oeoarreda'*     Oa 
orosB-oxeainAtion  by  the  attorney  for  Vathaa,  ho  teatified   thnt  **I 
saa  the  other  Onr  all  the  tlae  while  I  w«e  eroasingt"   th^t  it  wae 
to  *ay  right  I*"  that  ''when  X  «ae  ahoat  half  vajr  aomss  the  bonloTartf 
ho  fma  perhaps  18B  to  ISO  feet  away  froa  ao|*  aad  thstt  *at  the  tIao 
X  was  straok  I  nas  going  probably  about  fire  ailea  an  hour.*     €B 


»«ri:tis  S«  *>#  ©fc  4w«^A  S«^c^  '^*^*' 
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«roa0-«XAalBatiea  by  th*  attcracjr  for  th«  cab  ooaptk^jr  1m  ttstifiedt 
*A%  th«  %ia«  th«  otker  •«r  hit  B«t  th«  front  vhoolo  of  my  otf  ««ro 
past  the  fast  ourb  of   the  boulomrdf   *  *  mj  oiur  olid   srouiid  to  tho 
north  oldo  of  J>xln4(toii  atroett  hlttiac  the  north  curb  of  Loxlngtoa 
otroot  with  the  roar  left  whoelf  Z  wan  about  in  the  center  of  the 
rlfi^ht  half  of  Loxington  etroet  at  the  tiao  my  oajt  waa  hitt   *  *  wh«n 
ngr  ear  oaMO  to  a  etaadptiU  it  «^  oaot  of  :  aoraMonto  Bonlemrd*" 

naiatiff 9  tOBtifyiag:  in  her  own  behalf*  otatod  that  after 
attending  n  theater  with  her  d&uglitort  i^noy  Mooaej*  they  boarded  the 
eab  «t  Itedaie  areano  aaid  Madieoa  ctrcett  instructing  the  driver  to 
take   th«a  to  their  Hmm  at  £918  Lexington  «troei»  ^hioh  ia  a  ahort 
diiatanoo  OA«t  of  latraMeate  Boulevard |  that  plaintiff  ooeupieu  a  oont 
ineide  on  the  north  or  left  side  of  tho  oab  and  her  cuu^liier  a  eoat 
ot  her  right!  that  when  the  e&b«  goiat  oaot  on  Lexiagtoa  atyoet* 
reaohed  the  bonlrmrd  it  did  not  etopi   thut  aa  it  waa  oroasing  tho 
bottlerard  plniatiff  dia  not  notice  angr  automobile  entering  tho 
intoroeetioa  fron  the  eouthl  that  (mddenly  the  oab  waa  hit  on  ito 
right  eido  by  another  antomibile  aad  there  waa  a  oi  aoh  and  ahe  loot 
oonaoiOttBhoeof  thrit  when  ahe  rooovered  ccnaciouanoas  ahe  waa  atill 
in  the  oabi  and  th»t  afterw&ida  nho  w&a  taken  to  tho  Robert  Bursa 
Hospital  where  she  reeeired   treatMoat  oad  «a  X-ray  picture  of  her 
should «r  w«%0   taken  during  that  night* 

Plaintiff's  diiittghtor  testified  on  direct  exfodnation  that 
she  was  faailiar  with  the  intersection  and  its  ourroundiagsy  that 
there  were  boulomrd  stop  sigaa  there »  -  poxaanent  red  lights  witk 
tho  ward  "Stopt*  that  tho  o&b  did  not  stop  before  oateriag  tte 
boulevc^rd  iatersectioat  tht^t  while  it  was  U  the  iatersection  there 
sud(:«aly  was  a  crash  and  she  booaae  uaeaaooiaast  th(  t  she  waa  awakoaed 
by  hen^riag  her  aother*B  orios»  while  they  were  stlU  ia  the  eabf 
that  she  noticed  th^t  the  glass  oa  th«  right  side  of  the  cab  waa 
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br«ken|  uaA  thrt  ah*  and  h«r  aitlier  vere  tfvkra  1b  aii0ili«r  «m%  tp 
th«  hotfital  ^9X9  betk  rtoelTeci  tr«aUie»%«     Oa  ortaa»«xBaliintlMi 
■bt  furUwr  %ftbtifi*4  thtit  ili«  acxt  »«rBlag»  while  nha  and  k«r 
a«th«r  ««r«  In  a^ax-liy  ^nds  la  th*  muut  wavA  i«  ilM  te»apltAl»  «  Mr* 
Uurplqr  «ftllMI  and  aekad  for  lafora^tion  Aa  to  %h»  «o«ld««t|  thAt 
she  ga,T«  hlB  Att  aooauBt  af  It  aad  ha  mrota  li  dawa  la  iha  fam  of 
a  atat«a«Bt  mad  than  raad  li  ta  harf  thi^t  aha  thaa  »i  hla  raqaaat 
alsaad  Itt  hut  did  aat  raad  li|  th-%t  aha  told  hlaa  the  oah  did  set 
aiap  hafara  aaterlnc  the  lateraaetloa  mnd  that  It  wats  «truak  bj  tha 
ather  AtttwKa)>lla  la  the  lateraeotlaai  aad  that  at  tha  tlaa  of  hi  a 
•all  har  aother  (j^ls.iatlf f )  did  act  apank  to  hla  and  ha  did  aat  raad 
tha  atataaaat  to  har  (pittlatlff )  or  talk  ta  h9x  about  the  aaoldeat* 

robart  5»  aaldeahergt  plaintiff* a  ivltBes»»   teatlflad 
thnt  ha  wa»  drlTlag  hla  autonebllat  tha  eeaand  ae.r  hahlad  Vnthaa'sf 
north  on  the  baulaTard  f  thr  t  he  notlaed  thnt  tha  jallov  onh  upoa 
ra<^ohlBg  tha  lataraaotlMB  froa  the  vaat  did  not  atopi   that  »  proeaedlag 
oaatorly  tilth  tmdlmlalehad   speod  of  ahout  85  allaa  aa  hottr»  It  raa 
right  la  front  of  Kr.t]iaa*a  oart  whloh  etruok  It  aaar  It  a  oeatari  oaA 
th«\t  tha  enh  '^vas  thrown  agalaat  tha  northaaat  otirh  aad  raaaJaod 
upright*" 

Hoary  VAthaa*  teatlfjrlag  la  hla  ova  behalf »   atated   that 
ha  ^pproaohad  »ad  entered  the  iatera«etl<Mi  at  a  apaed  of  ahout  15 
or  30  allaa  an  hourf  th«t  ha  first  notload  tha  oaht  attaaptlng  to 
poaa  In  front  of  hla»  vhoa  It  «aa  about  10  foot  waa/  aad  to  his 
lefti  thet  ha  quickly  applied  hie  brakaa  oadt   thmigh  tha  oah  avarrad 
a  little  to  the  north*  he  oould  not  avoid  hltilaK  lt|  aad  that  thoro 
was  a  boulerard  atop  alga  an  tha  southweat  ooraer  of  tha  iateraeotloa* 

Tho  oah  oaapaay  did  aot  onll  any  vltaeaa  to  the  aecldeat* 
Two  pollee  offloaro*  who  waat   to  the  eoaao  of  tho  aaddant  aad  aftor- 
wmNIo  to  tha  hospital  to  nake  Inreatlgatlonat  teatifiod  for  lt«  a« 
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dltf  also  CbitrXtii  I'ulXsr  tuui   tlMmku  V.  Muryhy*  tif«  of  its  la- 
Tooti^tora.     Surphy  t«Atlfi9d  as  to  tho  proouriag  of  th«  nUpt»4 
n%9,tUM»l  aa  ^0  the  aooldoafe  from  plaintiff**  a»«iii;liter»  on  tho 
»or»lag  foXlOMinc*  ftt  tko  honpltal*     TlUa  pap«r»  iiitro<iuo«4  i« 
OTldoBott  e«iitftiBOd  atatet««ata  thiiii  *at  SaeruMBto  baalorartf  tiM 
oa%  atopptd  BBd  «t$iriotf  alonljr  orooislag  tlia  liotiloTaurd|  thnt  whom 
«o  wttjro  nearly  orer  i)i»  aorili  drire  of  tho  boulevard  a  northbooad 
atttot  travolXlRg  r^xy  fa«i»  r«ji  <iir«etl)r  into  the  eenter  of  our 
eal^l  *  *  thii  ny  Mother* «  oollnr  ¥ob«  ^fi»  fraetared  and  her  haek 
Injured.**     In  ro>uttalt  plaintiff**  daughter  te&tifle<i   thr^t  it 
WAft  not  true  th'^>t  the  eah  stopped  at  the  boulOTardl  ¥efore  entering 
it*  thnt  she  did  not  «o  otate  to  Murphy*  and  that  «hOB  Murphr  read 
OYer  tho  »tAtOMoat  to  hert  hefore  she  aigned  it»  he  "did  not  read 
thnt  it  stopped   at  the  hottlerard*** 

Counsel  for  the  oah  coap&Ay  firot  oontoad  that  plaintiff 
cannot  roooror  hcoeiuo  the  oTidcsnoo  does  not  aff  inmtiToly  show   - 
that  she  wae   In  the  exeroiiio  of  ordlBHry  oare  at  the  tlao*     fho 
argmont  is  in  substanoe  th^t  she«  a  pasiieager  inside  the  oah» 
should  have  aotloed  that  the  driver  did  M»t  stop  hefore  entering 
the  bonlerardi  also*  that  she  should  hare  notleed  the  other  autosMhilt 
approaehing  the  intersect  ion  frws  the  right  |   that  she  should  haro 
warned  the  driver  of  the  danger  t  and  thnt  she  was  negligent  in  not 
M  doing*     There  is  no  merit  is  the  contention  or  nrgunont*   (HoffaaB 
▼  •  TeUow  Cah  C^«>   asS  111*  App,  269*  a70-l|     Hlchey  t.   Chioyjco  City 
ltr»  0&»»  U8  111*   App.  197*  ao»«10|  r.eiti^  y.  Yellow  Cah  Co..   2AH  111. 
App.  287,  2911     Keta  y.  Yellow   oab  ^^c*.  24©  111.  App*  e09»614-15.) 

Counsel  also  ctnitond  thf«t  the  Yerdiot  against  tho  oah 
eoapoBjr  on  the  Qucetien  of  the  negllgenoe  of  tho  driver  of  tho 
oah  is  not  Buetained  by  a  preponderance  of  the  crideneo.     ^o  esnnot 
agree  with  the  coBtention.     On  the  eoBtrazjr  wo  think  thai  the  cwi* 


»fijr  aT;8T».  ■■■:^miixin»>&  $0*^'  Ssi^iif  VL9»im^$t\^9  tveM^imi"^  »«ocrt)ibiir» 
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4tao«  «l«»rly  0Mm»  ^htX  Uw  drircr  cf  tlM  Mk  «&«  ffuilt/  of 
ftetfllgoaoct  first*   in  not  brin^:iag  hlu  ettb  to  *  atop  b«for«  onioriac 
tho  boulorartf  intersect lea  oaAt  ootaad*  «ftor  iurinc  entered  Itt  ia 
ftttoaptia^x  lio  aro«u  it  ia  f  rimt  of   Uie  other  &ttto«ebilo»  vhieli  ha 
Sftv  imc  tateria^  kh«  intersection  tsMt  mppr oaohing  froa  hie  ri^ht* 
FT«n  if  it  ooiad  b«  beli«9>«d   uh'  t   the  <iriT«r  of  thi  enb  £i<:  briac  it 
to  a  atop  befort  tat«ria«  tho  iitoroeetioa  it  is  olsur  tl».t  hia 
asglic^aoe*  ia  atteaptia^  to  paes  ia  front  of  Suthaa'o  aaxt  vhioli 
ht  8«/t  ho  saw  **1I  tho  tiao*  and  Ahioh  had  th^  ri^ht  of  mny, 
froaiaatoly  oaattd  tho  aeoidoat* 

CowisoX  also  coat«Bd   th^t  tho  eourt  orr«d  ia  aXloviag 
litt  lrahan»  plaintiff's  ';tit»e8a  (usd  tho  fnadl/  pharflioiaa*  sftor  ho 
had  tostifiofi  to  oert&in  %x%is%Xii^  ooaditioao  no  to  ploiatiff*o 
shoulder  siad  baok  ob^errcci  auria^:  aaa/  troatasnts  aft«r  she  had  loft 
tho  hospital*  to  fuxthor  toetify  th^t  ia  hio  opiaiaa  thoao  oonditioat 
voro  poraaaeat.     In  riow  of  all   tho  nodioal  tostlaoay  iatroduaedt 
laoludiag  thnt  of  tho  eah  coapaay's  ^itaosa*  lit*  Blainot  nad  other 
tt^tiaaay*  «o  do  not   thinh  thnt  the  edaiasioa  of  tho  tt^stiaoay 
eooaplaiaod  of  coavtttutod  roTorsiblo  «rror«     Sor  do  ^o  thinh  that 
tho  adni8£!lOB  of  oertain  t«i$tiaony  of  plaintiff's  expert  acdioftl 
aitaoss*  X>r»  r>oottt  rol^tiro  to  the  linitntlon  of  action  of  oao  of 
plalailff'o  arms  wlUch  ho  had  oh8«»rTe<!>   oa  a  toot»  aae  error*  for  tha 
roaoMt  as  ootttead«d*  that  saoh  nppjttoat  liaitntioa  oould  pixytially 
ho  ooatroUed  by  aots  of  t]i«  p^^tieat*  aad   thp.t  tho  oyaptoMs  aad  coadi« 
tiaao  aoatloBtfd  were  of  a  subJ^otiTe  rather  thaa  aa  objcotiro  oharaoior* 

Couasol  also  ooatead  thx)t  the  eoart  erred  ia  giTiag  to 
tho  jury  iaatruotiea  ¥o.  6*  offered  by  plaintiff*  ahioh  told  thoa 
that»  «hile  she  auat  proT«  her  oaso  by  a  propoaderaaoo  of  the  eri* 
4oBOOt  "still   the  proof  need  not  bo  the  direet  vTirseaoe  of  peraons 
who  kftow  the  faots  or  thiaga  soufiht  to  bo  proTod***  hat  that  "faoto 


ii  3^Ytf   **A  ifAO   «<f*   tfe   %vrfi\}i   i>6  ^-r.9iX9*i  ^  t»i4»0tt   i'X    li   f:«v.* 

aixt«9X/.«t  Kl  b'»'f'i-i^  ^*$(-??d  •yjij  ^e!!tf]f  Mi*t«»(»  dels  X».iiiia»»;/ 
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M17  &!*•  ¥«  proT«d  ^  tiiromistRniiiil  virldoiio,**   «%o.     Hm  «rfUB«at 
It  tliat  *'th*r«  w««  n»%  an/  oirouvjstiHatial  «TideB««  la  thm  oa«t 
t«adl«s  it  proTt  ajay  faol  la  Itf*  aad  th  t  htiitt  the  glirluf  tf  tkt 
iaatruotloa  v«a  rrrar.     "•  do  nol   think  thara  it  nmy  marit  is  tht 
ttataatim  or  argusaatt  btea«ta»  at  at  rc&vd  tha  r«o«r(!»  ihara  rat 
■uQh  arldeaat  which  nugr  ¥a  deeata;?   clroiaaattuatiaX*     Torthantoxa  tht 
iaatructioii*  in  suliatoatiMlly  t2^e   a'^jta  Ianeitti««»  hnt  frtquaailjr  baaa 
apprtTad  hy  our     upraae  Caurt*     (Sat  U«  £♦  Bramiaa  ^»  ▼•  r;ialttiditrg* 
au  111*  531.  85II,) 

CoaaaaX  alto  coateai!  thiit  thr  rerdicri  tf  II2t600  It  to 
aaaatBlTa  at  to  ladicata  %hn%  it  wr  a  the  r  ««ittli  tf  paaaion  or  pr«iti» 
4iaa«       a  •iiio  not  &hink  so.     .laiatiff  w&a  yen4artf<9  uaetataitiui  for 
a  few  aaaciota  aftar  tha  colliision*     ^/hila  ia  the  hospital  abeat 
taa  ho.ra  la  bar  aha  Toaltad  aat"   th^a  aad  tharaaftctr  auf  farad  frta 
ha«L<lrciiaa  and  paiat  in  her  thtalder  aad  hatk«     c^ht  vaa  la  bad  at 
llM  hoapitaX  for  &ba«t  t  «•  wtektt  vhaa  tim  vaa  caarayad  it  har  htMt 
aad  raaaiaad*.   ia  be     there  for  »m  adcitloaal  t«t  aaclct*       hlla  la 
tht  hospital  aha  «'»s  traaU^C.  by  i/r*  Bal«nd»  raal^eat  pBoraiciaa  thara* 
Ka  tatftifiad  that  there  vara  a»i^  braiaat  aa  tha  body*  braiaat  abtat 
tha  ha<.d  with  STidaaca  of  oonoaasioa*  a  vr^ehad  aad  aparaiaad  ahealdtr* 
aad  a  fraaturad  etll&r  baat*     Tha  oh&rgat  of  tht  hoapltalt  iacludiaK 
piiyaiaiaa*8  faat  and  X'-ray  pietttraa  takaB»  wt9  #400.     Pr*  (hralaui 
taatifiad  thnt  ha  iraatad  her  at  har  hota  frtti  Jaly  a  ta  XoYaabar  a» 
1921 1  aakiag  2t  aalla  la  allf  th».t  tht  etaiplaiaa<i  tf  disxy  apallt 
aad  paiat  ia  tha  head  aad  baekl   that  tht  ima  ia  bad  part  tf  tha  tiaa| 
that  tha  rectrictlaa  of  tha  aotiaa  of  har  ara  v  a  abtat  oaa-half  | 
that  thara  v«t»  ttnderaata  upon  pros  aura  ia  the  baak  and  Almug  tlw 
apiaal  aolaaaf  aad   th^t  than^a  eoaditioat  ware  praasat  whan  ha  oaAaod 
tra^itia«  har«     ltr»  ^itatt  taatified   that  ha  took  X^ray  plataraa  of  har 
haad*  rifht  abaalder  and  Xaabar  spiat  ia  Oetabar*  19a$|   thrit  tha 
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X-'rm.j  9lciur««  9f  her  ftkaXl  iluwvA  *«  V*shap«e  f  l»Bur«<i  fr»eiter« 
iiii*!'*    tk««t  ih«  picture  of  th«  statuldtr  aliowML  **  ilur  eoXxt^r  b«ui« 
fraoityr«4  mt   ilie  Juaeil«a  of   lit  Midclo  nnA  ouijer  thirtfat   «ltk 
th«  ianor  OBd  of  the  euior  frocM«Dt  dlepXaooA  (iovantidra  •  astf)   rldlag 
tnidtr  t)ae  other  fragmrntsf  of  approxiHabely  oao  laoM"   ^^'t  widklo 
tho  picture  of  tho  "anall  of   titto  baok*'  d«oii  not  o^w  ujcq^  fruoturo 
tkorOf  It   ittOlontca  a  *'«onoition  ol  rairif  JLoHtioa  aCMt  aboorptlon}* 
teh  t     t  th«   «Hjoo  tlaOf  9j  fita^^oio&l  ojuuiiar^tioa  of   ihm  patloalt  ba 
oauld  fo«l  ooforaikioa  af   tiM  ri^chtt  ooXXar  luana  of  elaTiolei   t)ui% 
i>y  paJLp^^tlni;  or  wmtimfi  iltMr  rif^ht  am  1m  '*wao  uaaMa  to  got  the  ana 
aay  Iti^lior  than  api>roxlaai(*ly  t^a  a  rlgltt  amcloi"  aatf  the^t  thla  a««- 
ditloa  «»(»  oattsoo  1»y  tke  "ohaagois  la  tlut  olaaultfor  jelat  ajad   tha 
oirerrifulae  ana  ahorioalaii;  of  iha  (r'oHar  ^ano  of  approxlimtely  aa 
ittoh**     jPlalatifft  61  yoara  of  ug«i  t^stiflo4  ou  the  trial  in  Jaxmiiryt 
1989 1  thcii  ahe  otXli  acui  iroutol<^il  with  dXz^tixxmuA  and  paiaa  in  hor 
h«ad»   ao  Muok  ao  th^^t  fre^u^^atly  9li«  had  to  "grail  soMcthlni^  to  keep 
Ml  agr  faeii*  t^teit  Uefore  the  aocldent  oIm  naver  h&4^  axQr  jioioioea  ov 
any  llait  tloa  la  the  aaveoeat  of  her  axa*  but  th.  t  now  aha  ooimot 
raiae  itp  aad   that  )i«ti^re  the  li^eiiiiiant  aha  die  auch  af  the  houoeirarkt 
«!XC£pt   the  ««ehlhe»  and  that  bqv?  aha  oaaoat  porfora  haueevork*  Aa 
to  her  p2<»eeat  Ihahility  to  perforn  iiouAw'work  idie  i*aa  oarrolioratad 
hy  the  testl&ony  of  har  daaghter.     la  riav  of  thla  tevtlatoiiy  aa  %a 
her  injaric«i»  auff erltt«  and  preaest  dianlillitlesf  all  reaalilac 
fjran  thd  ftecideni^  aiad  alao  omaidcrlhc  the  pre.,  .sat  ^ichaalan  Ytilaa 
of  tha  dolliu-t  i»«  &re  uaabla  to  a«i.x  t^t  the  jiiry*a  Tertiiot  la  exeoaoln 

CaapXaint  alae  ia  aacc  of  a  tertala  remark  (etrlokaa  out  ky 
the  oaart}  aa<ie  by  plctiatlff 'e  atttoraey  ia  hie  apeais^  aiateacat  to 
the  jury  aad  alao  of  other  reaarka  aace  tiy  hla  in  his  ^rirttaeBta  to  tha 
Jury  &ft«r  all  the  erlcieaoa  h*r   baea  heard*  The  Arfuaoat  la  that  tjuaa 
reaaxka  prejudice'^  th«  jury  ac^.iaet  defraduat  aad  Kaeauated  for  tlai 


t-ry. 


-no&   slrCf  ^jctf*  brrT.  ^'i^t'i;*'^   t«('  .■>i«fltl»»'»M{.^  OMRt;;   tftAy,kA  xim 

id   ,  .villi,..-       ^..-.  Jii»i>t^^ 

ifiiMm  niiki  won  -   ..  .    -:...-   4,-. 

^.  ..J.. ^«it4  anc'i*.- .,  ^.—^  ,  .:.^.. ., 

it»4'^':Ct»C»TW&    &«*■     ■■'"*'    ■*(-?.  *■•  r  i'<  .-.^     ^R->'i 


•  J  .,r. 


•9* 

•lAiiMtf  •x««m1t«  rertllat.     Stldla/C*  as  «•  d««  %lMt  Uu  ▼•rtfiot 
iff  n«t  •xe*a«iT«  w«  aaJKi«t   mmj  thni  tlifi   r««Kirks»   tiMttich  b«bic  of 
iiMM  Mftj  b«  ««i«i<lerttf  iatprej^r,  ooavtltutc  «ueli  i^tijudiolal 
trrtr  »•  varrK»ta  a  r«T«rsal  af  th«  j«Ml«Miic«     Oa  %am  eat  1x9 
reeartA  «•  thlak  that  tht  rerdlct  and  judgReat  dd  auleaicatlal 
Jn(i<tiee  1»«tv««a  the  partlaa* 

Tha  judevant  of  th«  ai&pcrlor  aaarc  huouIjL  b«  nffiaMd 
9ad  It  ia  «o  ordarod* 

Bar««a»  P«  J«i  aad  ^>oaalftAr  3»t  9oa«vr« 


*»'3ili!^^«i|  «4^  m»ami1^^tf  iritis f»i$% 
*k\»i:iiifi.o  lit}  ti  $t  im.f 
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JACK  BI'.OSK* 

£«f«BdAttt    la    STft9 


.A.  618 


IBVXXO   KOTACX.   L«  a*iiiiww»> 
XAX  OKlTHfii   and  K.  I,   COrmAV* 
Plaiailff ■  i«  ^TTtar* 


«R.  JU^iTXCE  (SHXKLST  XBijanaUKD  THS  OPIVlCf  Of  TB  OOQIT. 


Igr  tkl«  ^yit  plalatiXfc  ia  «rror  stck  t«  reTcrse  a  JadliaeBfc 
for  IB924*  enttrsd  tt<«inst  Ummi  «i  October  27«  XiS8»  after  Terdiet 
in  iho  wwieipal  eourt  of  Ckio^.^.     :  hertly  aftor  tk«  ioHuaneo  vf 
tho  «rlt  th»  A^potiintjieo  of  oef9Bd«»ttt  la  trrvr  m$m  «Bter«tf  bgr  tlw  mmm 
tixm  mt  nttoTBO/o  «lu»  h».i  inetitatod  tlM  orl«iiua  soit  tt  hla  ia  Um 
■aaloipal  oourt*  btti  nr.  briof  haa  Iftero  b«ea  filed  In  hio  b«balf* 

Tk«  mrlclaal  milt*  eoB^eiieed  om  Soveiibor  22,  lt24»  wis 
•«ai«ot  plaijitiffo  la  error  aad  two  others*     rttear  7.  Kreas  aad 
(3w«ter  ^-.  Krone t  as  eadorsers  «9<m  tvo  yroaiseerr  notes*  er.^  f«r 
|2ftC0»  aad  dftte<i   reeyeetiveXy  at  &iaai|  ?lsridn»  t'^rsh  ^Sth  MM  ^pril 
Sth*  19261  er.ch  etflaotf  Ibj  Klssiaaee  l<aJro  l^eTelopers*  Iae«»  bj  two  sf 
ite  off  leer  e  I  and  eaeii  yciyable  ninety  dajs  after  date  ts  Uie  order 
of  plaintiff  at  Miaat  Baak  «ad   rmat  Co«»  with  interest  .xt  8  per  eeat 
per  annna  nXter  dsts*     In  the  body  of  enob  iMto  is  ibe  cl&nse  ttet 
*the  aalcer  sad   endorser  of  this  note  Jointly  and   seTer^slly  farther 
agrees  to  «»iTO  dessuid*  notico  of  aon-p«yacat*  cad   la  eae«  salt  shall 
b«  biott^bt  for  the  oslleotiim  hereof*  sr  the  .  :sio  has  to  bs  eolleoted 
upon  deaaad  of  aoi  attoraey,  to  pay  rs  ssaabls  attO'ney*s  fees  for 
aaklag  sash  eolleetioa."     Four  of  the  eadorsers  (plaintiffs  ia  error) 
were  duly  eerrod  with  proooss  and  filed  afridaTits  of  merits*  bat 
the  teo  Kroass  were  aat  serrsd* 
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iel£>%9'?  Yftii^t«  «f^l  »<rs  !{di^&^»0  im  amhU  4|«ieifi^2l«  #»«94n9  «I»^C4$  %q% 

'to  »!^-  ttf  «>9eX  «c«««»j:ftT»^  •:l»a'  sMBBtcttIS  ttf  %dflq^»  jd»«-9  ft  sex  «^t8 
if^i  '^  itfr.£«  »iij»  ttl  ♦^•il  ifo«*  t«  %h*e^  «r:4  oZ     ••#«l^  vWtA  flflHMW  t»f 


-2* 

IB  pl«iatiff*s  Btat«a«nt  of  olalSf  »f%er  •iciinc  tke 
•x«eutioa  and  dellTer/  of   tlie  noUe  at  HlaBi*  Florida,  tet  all«f«4 
tikpi,  d«f«»daBt8*    aigmaturaa  as  aadaraera  ««r«  ••   tha  baek  af   aaali 
U9%^  «h«B  dellTcrad   ta  hia|   th»::t   the  aaker  dlfi  aai  pay  tkn  wtea 
da«a  aXtlwucck  aaeh  vaa  praaaatad   for  pay»a«i  at  aal4  baak  ob  tka 
dtta  daiaf   that  d«f«B<i''.nie  walTad   tlM  Kcetaeity  •f  deaaad   upon  thm 
■ak«r  aad  natioe  ta  dafeatfaaia  #f  ttaa  fact  of  iha  nan-pajaeai  toy  iha 
■akcri  thai  prior  to  iha  aonMeaoaaeai  of  thi«  aali  defcadaato  paid 
io  plaintiff  Idoo  OB  iho  prlaaipaX  aiBM  dao|  aad   thai  iha  halaaoa  of 
iha  priBoipol  ouao  io  aow  dna  to  hlat  togathar  «iih  aocrmod  iaiaraat* 

IB  r<oyaolc*a  afridarlt  of  aeritat  whilo  adaitting  that  ha 
«Bdoraad    tha  aetaat  ha  alleged  that  thojr  ^wtv  deposited  alth  plaia* 
tiff  ttpoB  the  expraaa  eooiditioBe  that  Ahrahaa  Jaffa  and  IVaak  Maaaer 
were  alao  ta  eadoraa  oaid  notoa  aad  hoooMO  4oi>^^  llahla  with  thia 
dafeadani  aad  oihera  ca  s&id  Botea»*'  and  that*  la  iht  OTe^ai  B«iid  Jaffa 
aad  Kooaar  failed   to  aadoraa  them*   tte  aaao  '^titr^  to  ba  oaaoallod  tmA 
deeiroyadl*   ih?%i  Jaffa  laad  Xeaaar  did  not  eadorae   thaa|  thitt  thia  do* 
fead^oii  hna  BO  ioaowledso  of  their  delirsry  io  plaiatiff*  or  that  I^OO* 
T  aay  a«B»  wac  paid  to  hia  ob  acceoati  aad   th.t   thia  dcfaadaai  io  Bot 
iadebiad  io  plaiatiff  la  aay  ma. 

Afraaow«B  affidarii  af  aeriio*  fUad  Maj  ?•  1927«  is  auh- 
•tsBtlaXly  to  the  aano  affooi* 

IB  the  aandad  affldaTli  of  aeriio  of  Coffaaa  aad  Geliaar* 
filed  Oetoher  13.  19£«,   they  -^djoiiied   the  exeoutioa  of  tho  aotea  aad 
their  r  eep^ctiTe  eBdoraeaeata  thereoai  atatod  thai  ihey  had  BB  tnaoal 
odgo  thai  the  note 8  had  beca  prea«Bkad  for  poy»oal  or  tht^t  the  Mtker 
had  Boi  paid   theai  aBd  desied   thsi  they  had  eror  «aiTer  notiae  of 
B0n-p«9aant  hy   the  aaker,   or   th  i  #«00  had  hooa  paid  ^  thea»  or  that 
%h«y  had  OYor  otherviae  reoocaixed  aaor  liability  upoB  the  aotea*  Thoy 
further  slleced   thai  plaiatiff  aad  «ie  :  tia  Ooldaaa  were  cnlea  agaata 
of  aaid  eorporstioa*  KiaeiaaMa  Lake  ^OTelopero*  oadrr  the  arraaeeiaaBt 


•»- 


ttt^ir  iWiU  VUi  *««  tlA  ii»*«i  ««4   *»^   l«Ui*4  M»«TU*fe  •»*»   ^'^^^ft 

«il«-.  bt.^  *«'*^  «i*  i«t  *^.^  few.  %«**wi  ^fc«i  »  «^*^»  J«*  *«^tew»»i» 
i,j*..  ^U^^^m^  ^rf  ^}  »«sw*  tm^  Ml*  t^ft^  «**«««►•»  i»«i^^  »«i^  *«• 

im  ml  #»ifc«s1t-fe  sM.^  J^^  SiJfe  J4ast»oafi  aft  aiK  6*  Ulm  *«»  ta«»  ^5?"  •«• 
#|,MIP8««.^   ^   '•««  ...^^.i-^      -^.^  »^-^^      ...!..«%«•   ^-    ^^ 


tkiftt*  mm  f  all  sHlcs  mUm  hy  thm  of  thm  ttt^lTldeA  l«ad  •«••«  by 
it,   saU  «orp«rr.tl«l  «••  t«  rec«lT«  99;l(»  and  ylalBtlff   «Bd  OoldwtA 
v«r*  io  r«e«iT*  4f;C|  thxt  plnlatiff  wmA  aoldjMH  doslr«4  ui  tt^TaaM* 
aeat   ;.•  th«i  liy  ilie  e«ri^erH(lo«  af  $5»000»  vltli  ih*  fwrtlMr  mAcr* 
stABdlag  that  rvpigrwint  of  the  aim  ohoaltf  b«  mmcB  out  of  th*  first 
■0a«y«  roeeir«<l  fr«ia  salts  of  e-xid  landi  tl^t  the  st«c]c)i#ldsrt  mt 
tlM  eorpor;<tloa  ««Bsi«t<'d  of  C^sfflMi*  G«ltBsr»     frsasw,  tHe  Tr«s*s» 
Abrahaa  Jaffs  aad  ^raak  S«a«srf  tlMt  it  vns  a<reed[  with  plaUitiff 
that*  if   th«  sorporntioB  «roald  «x»e«tt«  the  a«t«s»   sftid   etockholdcra 
aoold  «aisrs«  th«  ssumt*  and  that  plaiati^f  was  to  seeors  ths  eador- 
s«M»at  OB  ths  aotas  of  all  af  said  stockhalders*  iacludias  JtStm  asA 
Uosssrt  «a4  th«  t  If  tht  eadors««cats  of  all  woro  sot  prooared  tha 
aot«s  shaald  ho  e&ae«lIo«i|  th«t  plaiatiff  failod  ta  aooaro  tha  oadar* 
a«aoata  of  Jaffa  aa&  Sossoti  and   that  those  defend^ats  aro  not  ia* 
dehtod  to  plalatiff  ia  &ay  sua* 

On  the  trial  in  Oetmh&T,  1988*  pl&i»tiff»  a  roeidf^at  af 
r<a7toBi»  Ohio»  WAS  a  witaons  In  his  ^^a  helutlf  •     Aftmr  iatra^aoiJif 
ths  sot  OS  in  oridoooo  ho  testified   la  suhstaaeo  that  he  r  oooiTod  thaa 
9n  th«  days  of  th»ir  dates  fraa  Chaster     •  Kroao*  troasuror  mt  ths 
oorporAtioEit  thvt  ths  sigaataros  of  tho  six  defeadoats  thaa  appoarod 
oa  tho  hack  as  oadersersf  th.'^c  for  -^^mh  aoto  h«  gaTO  to  tho  eorperfitioa 
a  oh<^ek  for  |S»SOO«  i^hich  ehoeks  «ore  sahsoqaeatly  eashadf  that  tho 
oorporntioa  nerer  paid  hla  tm?t.himt  on  the  notost  hut   th  t  aftor 
Maturity  he  reesire^   #600  fro%  throe  of   tha  cndorsors  -  ^300  froM 
A^roMOv*  1150  froa  'Foster      •  Kroar   -aid  $1-j'-<  from  Caffaaa*       £&e^ 
of    tho  four  dcfoad^atst  t;ho  hod  been  s erred  ^lith  proecsat   to«tified 
ia  support  of  their  defeases*     la  rebuttal  Vathaa  Baffeakerc,  oao 
of  plaiatiff«s  Atloraeys,   toetified<  plaiatiff  saT«e  farther  teetiaonyi 
portioas  of  the  dopOKitiMUi  of  Lawreoeo  rabiaowits  aai  Saa  Qal^^Mi 
aero  road  to  the  Jaryi  aad  eortaia  writiags  voro  iatradueod.     At 
tho  ooaclUBiea  of  all  the  evidoaao*  aad  aftor  tho  4ury  had  boea  ia- 


«aMR»t:r  uMi    «««<%'":.       ^^StMfjTX^   «££ia«ri1aC    ^9   Si^i^im»9  ml^tif^Vi^^  tldi 

•^l  is^n  9^^:;  «»;rr.  :>  »g»if^  t«d;$   ^«^^  $«9e«»^  ^ba  «tt»\>  to-  iM^^MMW 

^P£lJ  Ib&fk'?  -^^4  ^tm^tv;  2^i^#«!!<>c  eui  i^»si»MiT»  ai  »itS»ii  suit 

^^  1«  7^^«3A»sjt  «9^  ifiiSMP  ffittiei  ««^«i»  %i^j  t*  ^^:iafe  »?f4  ffl» 

ixewfti^uo^  «ft;i#tii>  i*rit^  ^'iUmlAl^,  \i^»tUt^9i  ^ax^mmiSm  •nu^mlml^^   t9 


-4* 


siruotetf  %3r  th«  c«ttrfc*   (liey  re  tonMKi  a  T»r<il«t  flB^lag  tkw  !■•«•• 
aC*^B0^   ^)>«  f^*''  dcfenJaala   (plalatiffs   la  errvr)  aad  asMWsist 
plalatlff**  4  nmces  nt  I^^i3a4*     Tlw  JudfBcat  in  qvcstlMi  foXI#««d« 
W«  raf^aia  fr«a  farther  ontllalB^  th«  cvld«a«0  toeeaas* 
«•  ItoTV  r  ca^cd  tto  e«iolu»lon  that  the  Judfipent  aant  he  reTvrte^t 
aad  the  eamae  rcHMBded  far  aaather  tri«l«  om  aaaaaat  of  erronaaas 
iaatraetioaa  glrea  hy  tht  caart  en  behalf  of  plaintiff  •     mtme  the 
glTon  iBtttraetiaao  are  the  felloe las* 

U*    tha  C««rt  iaatraats  the  Jury  thut  if  yaa  heliava 
fr^  the  «Tldeaee   thvt  the  aatea  itsr^  oelir9X94.  to  tha 
plaintiff  vlth  the  ttaderstsndiag  thet  tha  plalatiff  vo  to 
aeeure  r^ddltloaal  «nc!t>reer^«   then  yaa  are  iaotrtioted   to  findi 
the  iaeaes  for  the  EiftlftillX' 

XZ*     The  ^ourt  last;  rue  to  thct  Juxjr  th-^t  If  yoa  find  fron 
the  eridenae  th&t  at  the  tine  the  aatea  were  delirered   to  the 
plaintiff  In  ihie  oase*   that  the  a aie  «ere  eoBpXete  and  ao 
farther  or  additi«MJL  eigwttaree  «er«  to  be  i^tained  other 
th^a  the  >?n<'oreera»  ao^  am  anid  aatet  thea  7oar  fiatiiac  ahoalA 
he  for  the  plaintiff*" 

These   iastruetlOBa  «aeh  directed  a  Terdiet  for  plaintiff 
and  neither  coatnlaed  all  of   the  faota  and   conitltimie  ehleht  aider 
the  laaaea  aaKie  hy  the  plsadlngo*  «OBld   Jjustifir  a  Terdiot  for  him* 
In  X>e     tef»t«e  v.     asoeiated  Troot  Co>»  3l«  in*  34ft»  540»  it  ia  aaidi 
*^hore  an  Instraetlmsi  dlreota  a  rerdlet  for  either  party*  or  niMUttta 
to  oueh  dlreetloi  In  eaao  the  Jury  ohall  find  oertain  faeta*  It  aaot 
neoeoaerlly  cont^la  all  the  facta  iidixleh  will  aatharlae   the     Terdiot 
directed.      (Pardridae  v*  tatler*  lea  HI*  504) «•     .JUI  eaoh  erroaeooa 
inatrootioaot  directing  a  Tercicit  oamat  he  oared  hy  other  inetraetisMi 
(miaaia  Iron  *  Ketal  0^*  ▼*     oher*  19d  111*  520,  531.) 

The  Jadflnent  io  roTeraed  and  the  eaaae  roaandod* 

Bamoot  ^»  J**  and     oanlan*  J*» 
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'    L*  ?•  HAMUZL  •■« 

AfytllMltS* 

MK«  J93TZ0S  mxsunr  s  xiykkei/  thk  opxixok  07  teh;  cogi^t* 

IB  aa  aetlMi  la  eoBiraci  )ia«ttd  upon  a  9rMii»i<«ry  nett 
tfef«iitfRBtt»  on  ttigr  17 »  ItSf,  m«T<d  to  ttrlko  plolBtiff*o  otatoaoBt 
of  oloia  iTtm  the  filoo  l»ttt  t»li«  Motion  «&»  deiilod*     Xkoy  cleotod 
to  otoBd  %f  tholr  aotloa  awl  refuood  to  pXoadt  aaA  thoroivon  tho 
court  d«f Attltod  thou  for  wtait  of  an  aff Id&Tit  of  aorito  oai  onterod 
JttdgBOnt  agaiaot  thon  for  tho  anount  of  plaintiff *«  el«ia»  ^858*S0« 
Tilt  pr«atnt  appoal  follonod.       Plaintiff  )uio  not  filed  a  liriof 
in  thlo  eourt* 

Th«  aetloB  «a«  ooMMrsood  on  April  19 «  19a9*     Plaintiff 
alloc^^  In  hill  otateaont  of  elala  tlir.t  hit  olaim  ''la  foar  tho 
principal  amount  of  4T00,  and  iateroct   thereon  nt  t%  f roa  X'eeenkor 
1S»  1929t  upon  a  note  OKOCutod  hy  defendr>n|:g  and  tiellTerf'd  to  tho 
Cheboygan  I«tv.n  £^  Tntot  Convtoiy'*   (copy  of  note  attached )|  that  the 
note  *%ae  negotiated  and  aaeicaed  to  hln  hy  the  chet^oygon  l«o«a  Jk 
Trust  Coupaay  for  n  raluable  conoid er&t ion  on  > occnber  27,  1918 | 
and  that  ht  lo  tho  actual,   et^nitinhle  and  hona  fide  owner  thereof** 

The  copy  of  the  attached  note  puzpcrto  to  be  cue  elgnod 
toy  tooth  defendioitot  dated  X3ec«atoer  14,  I91dt  vhoreh^  for  Talao 
rocelTOti  they  prcaioed   to  pay  eix  years  after  date  to  tho    'heh<qrgaB 
Loan  ^   Trust  Co«f  or  order*  ^70^    In  gold  colUt  vrlth  Hi  intereat  frcn 
date  until  paid*  etc*     The  note  does  not  toe^r  any  enuorseaont  toy  tho 

psyoo*     Flaiatlff U  affidavit*  RCoaBq^^n/ing  his  statonent  of  olftlm« 
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!•  lui  foll««*i 

City  of  ^JtMboygaa         )   •••     Tttoak  Ott«  ^vlac  fir»i  duly  •^•m» 

OB  •atit  8iat«is  ttaa%  h«  is  tlw  plaintiff   in  thtt  ftkOT«  •ntltXt4 

«fttts«f  th  %  ht  lias  knowledfc  of  ih«  fAOtai  tb&t  iJut   aaid  t&.tts« 

i«  K  suit  upon  n  odntvt^et  for  thn  paymint  of  aon«y)  that  Uur 

nniurt  of  plaintiff**  AtmMnA  ia  »■  ■iatvdt  and   thnt  th«rv  is 

An*  i«  pinlntiff  frtM  <i«f tnciiuit«»  «ft«r  allowing  f  tfofoadantt 

nil  i)mir  Jui^t  orwtiiiot  doduetlMis    nd  ctoi  nffot  the  oiai  nf  ia38»S0« 

(■ignod)  Ihrnnk  Ott 
8ul>i^oril»od  MiA  tvom  in  liofnxt  \ 

M  this  16th  day  nf  April  a*  ) #  1929 
(31«nod}  Honry  a.  l;iUing 

lnt*ry  i^ublio.  -     In." 

Tli»  antnry**  anal  i«  affixed  to  the  pap<rr  Hut  he  dnee  not 
eertifjr  thftt  he  is  autherixed  to  adnlniatejr  eathn  in  ^  lac  one  in  hy 
the  Intra  of  that  State* 

^e  nre  of  the  oplninn  thnt  the  eourt  erred  in  not  grantins 
d»fendE!nt*B  motion  to  atrike  plftiatiff's  ata tenant  of  oIaIm  frcat  the 
filea  and  that  the  jttdgment  appealed  froa  CFiaaot  stand*  An  the  note 
doea  not  hear  the  «nr;eraen«nt  of  the  jpnyee  it  i&  erident  t}^%  plain- 
tiff aeeka  a  r«oOTery  in  hia  own  nana  on  the  theery  thut  he  la  the 
aedignec  nxt&  the  «<iaitatile  and  bona  fide  owner  of  a  ehoee  in  aetitm* 
It  la  prerlded  in  part  in  aeotion  18  of  our  Praetiett  A«t  (Cahill*a 

tat.  1927»  p.  1944}   th>it  ''the  nesign«»e  and  e<iUit«hle  And  oona  fide 
owner  of     »/  ehnae  in  action  not  n(»gotiahle*  her«tnfere»  or  here- 
after ns«lgned»  Bsay  eue  thereon  in  hie  own  nanot  and  he  shall  in  hia 
pl«-ding  on  oath*  or  by  his  affidarit  where  pleading  ie  not  required t 
allege  th!it  he  ia  the  aotual  honrt  fido  owner  tlM?reof »  and   aet  forth 
how  (tnd  when  he  acquired  title |  *  ^  **     He  doea  not  eo  allege  in  his 
affidaTit  and*  henoe*  hia  otatenent  of  elaln  and  (xeeonpanying  affidarli 
dnee  not  atate  a  oanae  of  Ketion  under  the  atatute.     (Madiaan  *  iCedsis 
State  Banlt  t>  Old  Reliahle  Motor   fruck  Co**  23d  111.  ^pp.  443*  444 f 
AlliO'Chnlnerg  Mfg.   Co.  ▼.  Chicago.  ::V7   111.  444*  4!K)|     OaDagher  ▼. 

cfc^dt.  313  HI.  40,  44.)     rurthemorc,  plaintiff's  atateaant  of 
elaia  ia  net  aeoo^panied  ^  any  ralid  affldarit.     The  slnlBod  affidnri 


lam  I 


tUntmtt'i  !  ■  ■ 

JMill«£^  *di  «l  ««(  #imC«  «»#»t9  M4st%  no 

ftff  .:,«^  tmCI'  litfti  ^iMtvlfv^o  Ji  »r  •*  j»l 

»ai«l^  Smli  »mMri>  «*  »i  e®"^^  *i£^  It's  4«ta«sNi «©**»*  «^J('  itjwif  kim  »*oJ^ 
««i^  a -2  *iS  9sa^dS  xt&^m  Mis  rr«  «s««:it  irw©  sill  sri  xit'^Tdssa*  J9i  »j('3««  1-1! Jt> 

„^;i:A.l.»M!!li  '*''^'*  -sldti^tuif^   ^ssta  »«ji»l?ia*  friiir*'  *-::^^*    (>a><?I  »^  «tfi«?l  .tJI*?* 

t.b^tl^^^At  «aa  el  suit i^/?>» £%»■»{«#«  «tir.^^l^%^i(t  tM  %if  «•  «4l\^««  no  9»£ft»9l« 

I***  «s*>  •««t^  .ill  J?,-'  l9»I?-~'*»*»^..*te^l5iLil^  '"^  IS*!!«^J?££S 

.y  ^ti^ggc    »<«»♦  ,i^*-£.  .u:  V-  -  ^^iT^Xf^mnHtV^^'^UA^ 


•f  yr»ak  0%i  (flAlJitlff )  »pp««rs  to  hare  b««n  awom  %•  b«f&r« 
ft  notary  #ut>Ile  Id  th*  :^iftt«  of     i«coa«lM  liut  ihRt  aot&ry  has  mo% 
aa4t  ft^jr  certlfioato  of  klo  AUtlMrlty  to  ftdala  otor  Ofttlu  vmAnx 
\ha  iftvo  of  that  stftto  (  ooiioy»y»  s4iot  >i0>  ▼.  yXxBt  Hatioaftl  a>ttk. 
IM  111*  312»  Sit  I     y  err  Iff  t.   Coworoiftl  1  tioia  Bo|ac.  15«  ld« 
>97i  2411      Kith  Y.    My^o.  80  U.  ioo«) 

Tbt  JudiptOBt  «pptAl«d/  from  io  roT«rsod  aad  tho  oauoo 
rowiMlo4« 

lArmto*  !*•  J*»  and  rioaaloa*  J«»  oomewr* 


•«ot»#  %$  «t»ini  C(HMf  9wmA  ^  «bMHI<i«  (ntl«tiX()  i^  Aamtn  t« 

i  *  .'Oft   <  ijjE   v^irt  »«>:.  *^i«^»   )|f^ 


♦  »«•'*»     3.5!?:*     bft/S     fe*el«;rf*5'5     4-i.';>     'W,v1t     ttS.S^fKT*?,?'/  *%': 


iMlMMi9t 


♦  X)i«»«6;2    *  -  ^'    K  K^^Xmj© 


33739 


uiXTSi)  ffATEs  Ticm.K  fvmxtwiM 


▼• 


LAKKr-IHn  C?HOL.:T  KI»a  CO., 
a  torpor- iloB» 

App«lX«]lt« 


MR.  i\3  n^  aniiinxr  mxvnaaat  tkr  ofTBicm  ot?  tks  cow«  , 
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APmhL  mmmuKiciPAL 

IT  Of  CHZ&vOO* 


In  *  first  •!»••  aotlon  in  a»»i«tt»it  there  vne  «  flxkUnc 
and  jttd0Mn%,  JWM  XS»  198ff  agaiaet  defemlsat  far  $X»02d.75,  aad 
UUs  astpeal  followed* 

In  plaintiff**  eta  esent  of  olaiat  filed  Uiuroh  23»  X929« 
it  la  alleged   thi^t  defendaJit  is  iadeMed  to  it  in  the  sum  of 
fl»026«79  f9r  eertaifl  goodo  and  nerehaadia*  (furalture}  aold  aat 
delirered*     there  la  att,%ch«d  an  itemised  etatenieBt  of  the  furniture 
(shoving  the  sale  price  of  the  sereral  piooea}  and  the  naual 
affidaTit  of  plaintiff 'a  olai»« 

On  '^yrll  IS,  1929,   defends t  fUod   its  ao-oaUed  "epeelftl" 
appea^raaoOf   "for  the  eolo  and  onljr  purpose  of  norlng  to  dio^jijL.aii;. 
frl>^|y  *H*  Rfll.'l»»*       i«  its  amended  affldarlt,  in  aupport  of  the 
motion  nad«,  it  is  stated  in  substaaoo  that  pl&ln&iff  is  a  eorporstioa 
•f  the  Oiato  of  Sev  Jersey  tmd  there  ineorporated  for  the  purpose  of 
doias  *•  general  wholesale  furnitiire  buainoss,  ??lth  prinoipal  pl^ee  of 
buainees  mt  Hoboken,  Bev  Jerstjf  th^it  it  is  not,  and  ^as  not  at  the 
tlno  of   the  eOB«en0«B*at  of  the  snit,  either  liecaaed  to  do  business 
or  ineorporated  la  the  tstatt  of  Illinois |  th&t  it  *ls  doiag  business 
within  this  Btato  without  a  Xieeneer   thitt  *all  the  transAOtloao 
referred  to  la  its  statewtnt  of  clala  wore  transaotlons  eon^leted  in 
Chioago,   Illlnoist"  and   th;vt*  therefore,   it  has  no  right  to  aaiataia 


^■^n>i 


«3r 


*J>0/3XKn  to 


4m»^n1i«%»»»   A'    >*0'w> 


HI  «]« 


jUu«if  9idi  t)sm  (••»*1%  Xii%«yM  ei(^  \q  voi^  ftXsa  »il^  aaiv«(fa) 
Kliitalaii  O^  ittuk-x  on  ««!{  li   «»nto>'^««if«  t^rsii  Ham  *>|«iMiiii: 


«  suit  la  a«y  e«iirt  of  reo«r<I   in  Illinsls*     3«(bs«queiitly  dsftadaat 

wnB  clTCB  leftv*  to  fllot  mK  fllo<)»   oeriain  iaUrrogaiorioo  to  lio 

•Booorod  ^7  plaintiff*     Tho  anavuro  thereto  woro  to  tho  of  foot  that 

at  tho  %lao  of  oomoienottaeiit  of  tho  ault  plaintiff  woo  not  InoorporatoA 

in  Ullnolo*  and  hack  no  oertlfloato  of  authorltj  to  do  huslnosa  la 

ihlo  i>lato« 

avliovquently  on  the  laotto  raioo4  liy  dofoadant^a  said  aotloat 

and  affldaTlt   in  support  thereof »   there  was  a  hesrlnc  before  tho 

oourt  without  a  4^7*     ^^^b  v^*  ^^  ^b  accord)^noe  with  liule  12  of 

the  tfunlelpal  Co«rt»  whioh  la  oont«Llnod  In  tho  preoont  transorlpt 

certified  by  the  Judgo*  as  followoi 

"Rulo  IS*     ^horo  tho  defendant  doalreo  to  oet  up  nattoro 
In  ahatonent  or  question  the  Jurl»cilotlon  of  the  Court*  ho  shall 
present  thA  seiae  bj  a  vrltten  notion  speolfxlne  the  groaado 
thovooff  and  support  th«  saat  by  an&ffldaTit  except  whore  tho 
oMttters  rellt^d  on  to  support  the  notion  appear  of  reeord*  It 
ottoh  notion  raises  an  lasvo  of  faot  dehors  the  weord   the  Court 
shall  hoiir  cvldenot  preeentod  by  the  respeetlTO  parties* 
proTlded*  th  t  If  a  jury  bt?  deaande     tho  nattero  shall  be  set 
for  Innedlalio  he^rln^^*** 

On  tho  hO'^rlng  on  the  notlcm  defendant  Introtueod  a  eertlflo4 
oopy  of   tho  oertlfloato  of  lnoorporii>tlon  of  plaintiff  in  the  3tato 
of  Bow  Jersoy*  and  plHlntlff*a  answers  to  said  Interrogatories* 
Jacob  <^akOt  president  of  defendant*  testified  for  It  at  ooaolderahlo 
length  and  osrtain  othcrr  v?rl tings  were  Introduocd*  Thorenpon  plain- 
tiff oallec^   aald   <:ako  aa  Its  vltneea  under  se^otlon  53  of  the  Munlolyal 
^ourt  Aot  and  ho  gawe  further  testlaony*     :?lalntlff  also  introduocd 
certain  lettero*  statononts  and  other  Dritlnga*     At  tho  ooneluslon  of 
all  the  OTldenoe  the  court  denied  d«fendGat*o  notion  to  dlsnlss  and 
abate  the  aotlMi* 

Thereupon  defondr^nt  aOYod   (l)  tnr  loavo  to  anond  Its 
opoclal  appenranoo  so  that   the  stiBe   stand  as  a  general  appenmnoo* 
and   (2)  for  lenwe  to  file  Its  affldaTlt  of  norlts  to  plaintiff's 
atatonont  of  olala  and  for  a  further  trial*       Both  of   these  notions 
wore  rr«rrnled  %na   thereupon  the  court  i^lthout  any  further  hoc.riag 


f  ii 


*:^vr'"^    ».:^     Jii.Vi:  :'~t  -i-^    '><>•''■ 


'4 


XA«i0im 


JOC'        ^t^i 
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•at«r«4  tht  f  lad  lac  a^  Jttd0MB%  «•  first  «li«Ye  ■•ati«i«d« 

l>«fMi4iait*»  oouadttl  first  ooattad  that  th«  oourt  «rr«4 
la  refutlag  eef«adaBt*0  aotioa  to  dlaaUss  sad  «.ll«t«  th«  aotioa* 
rii«  arfvawnt  !•  In  •ul»stAna«  the.t  oa  tlM  qiiostioa  wkethvr  plalatiff 
inrlor  t«  th*  ooaai«a««a«nt  of  t.h*  vult  had  lM«a  dolag  husiaoaa  la 
ZlllBala  without  a  lloeaaa  aad  la  Tialatlan  of  tho  lav  of  thia  stato» 
th»  Court* 0  actloa  la  nanlfvatly  acalaat  tho  wolcht  of  tho  ovldcaoo* 
fo  do  Bot   think  thtro  la  njqr  atrit  la  tho  ooatontien  or  arguaoat* 
It  appoara  froa  tho  «Tideaeo  la  suhataaoo  that  In  sopteatoor*  1988* 
•ao  3*  M*  Touac  vaa  la  tho  ohol^aalo  furnitttro  bueiaooa  la  Chionsot 
with  an  off  loo  and  ahow  rooa  In  the    ^aerlosuEi  Tumiturer  Mart  build  lac  f 
that  durlag  that    aoath  ho  called  upon    .akot  presid«at  of  d«feac>^^Bt« 
yopr««eatt<^  hiaself  to  bo  a  eolllAiS  affoat  for  plalatiff »  and  oolioitod 
tho  purohaao  bjr  c  efenciit^nt  of  e«rt&ln  furnittirei  according  to  oaaploo 
oa  display  la  sAld  ahev  ro«B|  ihr.fc  2.ako  vont  th«r«  aad  aado  oelootlsao 
of  ocrtaia  furalturo  at  oortain  agrood  yrioost  and  dircotec  that  ahip- 
BontB  bo  aado  by  plaiatlff  froa  ita  plaoo  of  bualaoos  in  Hobokoa*  Hov 
•'eraoy*  to  dofoadaat**  picket  of  busiaoao  la  v:^origo|  th^^t  la  aooordaaoo 
with  thaee  dlroctioaa  Yoaag*  on  hio  owa  atatioaerj*  uader  dato  of 
"^oftoaflbor  Xd»  l«2a»  ovat  an  ordor  to  plalatiff  at  iBabokoa»  direotiag 
it  to  Qoll  and   ohlp  by  frolffht  from  Bobokoa  to  dofoadaat  at  c^lile^  sa 
oert'iin  furnlturo  at  oortala  ^nuaoratod  prioos*   ths   «%aeboiBC  la 
aocordaaoo  olvh    ako* e  aoleotlonof  aad  that  thorooftor  all  tho  fur- 
alturo t  ao  ordored  aad   aoloetod  by  ^^•km^  oaa  ohlppod  by  plalatiff  fi 
Hobekoa  to  defcndnat  at  ChiOMCO  aad  waa  duly  rooolTod  b>   it*  i^rlac 
tho  ho>.riac  d«foadaat*«  attoraoy  aalAi     **fo  adsit  wo  rcooivod  all 
tho  coodo**     Vo  ooatoatioa  aso  aado  that  aay  of  the  prieoo  chsrgod 
for  tho  furaitmro  aao  iaoarroot*       Zakot  ho«oTor»  gaTo  toatiaaaiy  ta 
tho  effoot  th'>t  his  a rr aagoaoat  «ith  Youa^  ^aa  that  tho'  furaitaro 
aae  to  bo  Bhipp«d   oa  ooaoicBKoat  ao  dlBtiaeuiahod  froa  aa  abaolato 


MtU*     Th«r»  wn«  other  'nrid«s««  t«a«liig  to  ohtv  tl»it  tkoro  ImUI 
licoB  Ml  abtolttte  oulo  ^7  plaintiff  to  dafcndant  of  «11  the  furaitvo 
••  ohippod  oBd  recolTod.     So  furthor  cTidoneo  thoh  the  ahovo  ««• 
•(ffort<!  hy  dofoadioit   In  support  of  ito  eai4  eoatentioa  that  plaintiff 
had  hoen  doins  huaintoo  in  Illi^ioio  In  viol  tioa  of  tho  otatnto  of 
thio  Stato*     ^0  think  it  oloar  thnt  tho  ahoTO  onuiieratttd  tranoactloao 
hot\fOtn  plaintiff  and  defendant  xoro  intorotato  eonnoroo  tranoaotiono* 
and  that  booatts*  of  then  plaintiff  oannot  bo  ooa»ider<'d  ao  harinc  donn 
buoiRooa   Ln  Illinoia  in  Tiolation  of  o«>id  otainto*     In  MoKonna  itoo^ 
i^orhing  Co*  ▼.   Harrio  Brot^ro  Co,,  22a  III.  Aj»p.  ses*  3e«»  it  ia 
o4iAi     "It  hao  boon  rep«at«dly  hold   In  thia  ^tato  th'>t  vhoro  a  foreign 
••rpor»iion  hao  no  oatabliahvd  plaee  of  bnolneaa  of  anjr  ^in^  in  tho 
state »  and  oarrioo  ««  no  looal  buoineoa  bat  n»reXjr  aollo  its  acrohan* 
dito»  through  the  iafitrwentality  of  eolioiting  (^genta  or  d  raBn«ra» 
and  deliTcra  the  aane  throunh  00— n  oarriero  ia  the  orc'iaary  coorao 
of  buaiaoant  oueh  oorportitioao  are  aot  tranc  ctine  buainooa  ia  thio 
State  vithia  the  moaning  of  the  atatuue.*     (citing  Lehinh  Portland 
Conoat  C^.  T«  MoX.«nn.   ;24S  111.  52<,   and  other  enaea.) 

iSqantUy  without  asritt  in  our  opiniont   are  eounaola* 
farther  eoatentiona  th^t  the  oaurt  erred  (1}  ia  orer ruling  defendant** 
notion  for  leave  to  file  a  general  apponr«ioe,  and   (2)   in  orerruling 
it a  motion  for  leaTO  to  file  an  nffidarit  of  nerlto  to  plaintiff*! 
atoteaeat  of  olaia  and  for  a  further  trial.     Ivfendaat's  appe?>raaoOt 
though  denominated  "ispeoial*'*  waa  ft  general  appenraaeo»  and,  honeo  it 
oannot  be  eonaidered  error  for  tho  oourt  to  hare  wf uood  to  allow 
defendant  to  do  aooKUhing  ehieh  it  bad  already  dono.     Defend&nt  did 
not  queotioa  the  jurisdiotlon  of  the  oo-  rt  to  ho^r  the  o^^nso.   In 
J^tode  ▼•  grentioe.   329  111.  S8#  «£«  it  ia   said       "A  ayooial  appeuraBM 
amot  bo  for  the  purpooo  of  urgiag  juriediotioaal  objeotlonot  oaly^anA 
it  naat  be  coaf ia«?d  to  a  denial  of  ^uriodiotion.     (Jlcholoo  r.  Peonio, 
les  III.  503.)     An  appearaaeo  for  any  other  purpoae  tiiua  to  qaeatiaa 


•»w  •yW«  mii  umi$  itmtfltit^  T«diYift  oft     «fi«vl*««n  Aiu»  *»f%iila  •« 

MB*  aKlT«(  sui  k»«»liittiM»  ft«r  smmm  xuimimlxi  minis  to  »«tf«it«if  ii-Ai  m» 

ia  ^i  ,«d&  ^^jn  *<i^'  'III  aijs  ojajMUSilisSjaisaH  ••«  -islJMiltBg 

♦«I,v ;>..'*>.-    .^'*«  «i«oi/il««  SOW  Hi  ti^aa*  «f»»«tJiw  xJLJUiifp^' 


.0. 

Ih«  juried  UttoM  of  thtt  aourt  in  geBtr»l«*     AaA*  ^  th*  «i 
Irw  rult  folljpfvA  m  nvofteytiu  d«olal0B*  la  ihia    'tat«»  «hfr«  am 
ia0U«  af  fftot  1»  oMd*  upon  a  ploa  la  aHatemoai  aad  th«  ioolit  la 
found  agninaiit  the  defcn<iaatf  ioo  judgMrat  io  QUod  racttp>;gtt  for 
plaintiff »  fluati  not  on*  of  yoMpondoat  quo  toy »      (Brcwa  ▼•   Illinola 
Central  Xpo»  Co.,  42   111.  56«t  3«9|  Oroor  r.  Yoimai  120  id.  134, 
191.)     In  tho  grotcr  easo  it  Is   oitidt*    "If  th«  plaintiff   is  euecosaful 
ttjHm  such  Isi^uoy  tho  jtt<iga«nt  io  vi»od  rtom>«rot.»     It  la  thoroforo 
to  hla  a  Talua^lo  rli^lait  to  have  tbo  iaoao  thus  aado  mp  and  triad* 
To  pcmit   tlM  defendant   to  trjr  aa  ia^iao  of   thia  kind  on  affidavit » 
as  «aa  dono,  glToa  nia  a  deoics^d  adrafitag**  for  if  ha  fails »  bis 
aotloB  would  bo  3lnpl/  ovrrraXodt  and  ho  would  at  ill  lutTo  a  rlcht  tt 
a  trial  on  the  ntt^rits*     To  penait  a  p^rt     to  thus  apooalato  <m  tho 
chanoo  of  oueooddiH^  on  a  purifly  t«ehnioal  gmmAt  vithout  laourriag 
Mty  risk,  arid  without  any  oonuensntion  to  tho  plaintiff  In  oa,ao  of 
failure.  Is  contrary  to  tho  ayirit  of  tho  OMcaon  law,  and   is  in  dir«t% 
oonfllet  «lth  thodtolelons  of  this  e^iurt,"   (oltin£  eaaos)     And  v;o 
do  not  think  th^tt  sootios  45  of  tho  Prosont  Prnctioo  Aot  ha«  ohaBir*^ 
tlw  oontaon  Ian  rulo,  ae  horo  applloatolo*     It  is  thoroia  praridod  that 
"if  tht   la  QUO  oa  any  ploa  la  abatemont   is  tho   truth  of  a  atatomat 
la  tho  ret  lira  on  tho  aumsOMs*  or  thnt  the  def  ond%at  is  sued   out  sf 
his  propor  ooimty,  or  is  not  auh^oct  to  suit  in  the  oounty  in  vhloh 
the  Qult   la  brought^  or  tir^t  the  oourt  has  na  jurladlotlon  oyer  tho 
p«r8<m  of  tho  d'^fondant,  and  oueh  iaauo  is  found  ai^aiast  the  defeadant* 
the  Jodgnont  shall  bo  rosnoadoat  ougter***     Tho  isaua  tcadored  bj 
<<'fcnd!iat*a  notion  and  affidaTlt  in  tho  proaont  oaso  is  not  Ineladod 
la  the  eottdltions  nontiaaod  in  said  s'^etion  4  5.     (r.ee  i^olloek  t« 
glwmn,  176  111,     pp,  361,  564*)       nd ,  under  tha  psrorieioas  af 
Rule  12  of  the  Kunlolpal  Court •  abOTo  aet  out,  wo  think  that  defend- 
ant's notion  in  tha  present  salt  to  ''disnisa  and  abate  tho  action,* 


X' 


.  ■.■..••i®j»  «»*.  pp' 
«  «i^4  am  Imlti  s 

:■■    'v^-i    '  ^s£.-^iitx4  «i    SttSfi  f&tii 


.^K■  Ai^^in. 


•«Vpari«d  bj  urn  «ffl(2ftTli»  was  tk»  •<4iiiTal«iit  9t  %  mmmrm  pl«« 
la  ab&tOMiBt  fil«4  la  •  olronii  o»uxt»  mK  that  tbt  9*a«tloB<f4 
ria«  abov*  Bontl^n^d   nh»ttl<3  here  ¥•  Applied.     dTrifrt  A  Co,  t« 
gfXdwBltli  ft  Stidtl  Co..  307   111.  4S,  40. } 

Ottr  aoBalualoa  !•  thnt  th*  JudgBwat  appculed  froM 
•iMttld  b«  afflracd,  and   It  lo  atK  ordered «  \^ 

BajnMa»  ?•  J»t  taA  r^eaalaat  J«f  ddiMiira 


•«• 


(«e^    «i!. 


•"C»£    , 


amti 


mtif^aau  ««X»  ^sMitiMt  lm»  «»i|  •'«  ««««nuHI 


3Sa7T 

jou^  aawiTas  *  son  oo., 

'MAkfi   •114   Uu:^IaV  kJjlM, 

Appella&t*.  } 
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IX  COURT 


JIR.   JU STICK  BCAiiLAtf  TXKLVi&hM^  tM  OPIJtXOB  Of  tKM  COOKt, 


This  is  AH  tkvp*9l  from  m  i«d£ii«iit  for  #8,C00  sntsrsd 
le  th«  Clreuit  C»urt  of  Cook  County,   in  favor  of  John  Qrimtho 
A  3o&  CoJip(^7,   a  eorocratloB,  plaintiff,   and  affciiiiot  Fred  Mflirin  aad 
QaotsT  Kum,  dofendanto.        Tho  c»»o  va«  triod  bofore   tho  aourt» 
with  ft  Jury. 

fho  dselaration  conoietod  of   th«  oo&sojq   ooucts.      Xho 
•ff idarit   statoo   that   th«ro  was   due  tho  plaintiff   fro£   tho  dofend- 
•ate.   aftor  allowing  tho  latter  all  thoir  Jtiot  erodits,  doAietiono 
•■d  oot-^ffs,  tho  suu  of  $10,607.36.        Xho  claim  vao  for  werJc  aad 
labor  doao,  B^terlala  furclshod,   ete.,   in  tho  aaking  of  certain 
aXtoratlono  $m4  additlo&t   to  promisea  leaood  by  tho  two  dofonrlanto 
f^OB  tho  Molr  Eotol  Caapr^jiy     ror  tho  purpose  of  eonduetinc  *  res- 
tw»r«nt  therein,     ^he  dofeudasts   filed  a  plea  of  tho  goner al   issao 
and  si 00  a  Terlfied  ploa  denying  Joint  liability,     tho  dofondaat 
Cttttar  Xann  later  filed  an  additional  plea  averring  that  on  Kay 
117,  1036,  ho  vao  one  of  tho  ergaiilai^s  of   a  oorooration  then  in 
prooose  of  being  orcsaisM.   etc.,  by  the  naao  of  MMm*s  Catoring 
Company;   that  the  purpose  of  the  eorporation  «ao  to   oondjot  a 
reat&urant  business  under  the  nwao  of  the  Kainbo  iMteton  Cyotor 
Hons<»,    *in  certain  pres^isoo  i&  a  building  called  horrison  Hotel;** 
that  rl&intiff  was  then  advised  of  tho  aforesaid  faots  and  then  and 
thero  entered  into  an  agroonont  in  writing  with  tho  defendant  Onstav 
"m  for  tho  furnishing  by  plaintiff  of  certain  labor  end  naterial 


trtu 
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( 


&£u:   a^if  b^i'i  #8flii$  .l'|£;rai.^lQ    ,ao^^jtt(o«rx9»  «   ,^ite<[^oC»  0o£  A 

■..<:    -111::;-.  ?  «:1*X»   fls*tl         ,M,?0»,Oi%  'ia   ..-.«,     'ai 5    »S!*I^S-J*«   M* 
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«ad  tk%  UBkixm  of  o«rtAla  alt«r»tiena   and   aAAltlons  to   aald  prtml^ 
•••;    thg»t  tii«  plalBtirr  was  to   fuxnleh  all   th«  lalK>r  *ad  »at«rial 
roqulrod  to   oovploto  tho  aniraooo   to   said  Oyster  Houss  in   said 
hutsl»    Tor  vUloh   ssid  ds/endaat  s^sed  to  paj  the  astual   eost  plus 
tsn  p«r  s*nt  proi'lt,    aad  to  si^s  parents   from  tlae   to   time  as   ths 
vork  proerssssd  and  to  amies  fiAal  fajwstit  upon   ths  eonplstlen  si* 
th«  work;    that  on  Kay  37,  1926,   said  eorporatioa  vas  duly  srg^.issd, 
ete.,   t;  eondust   said  restaarant,    'md   thsrsttpea  entsrsd  into 
poscftssioa  of   said  prsKlsss;    that   said  dsfecdant  was  a  stsskheldsr, 
dirsetor   asd  offlear  in   eald   ecrporatlea,   all  of  vhlch  was  then  aad 
iasrc  kooiri.  to   j^lalntlfl';    thai  oa  or  a^ut  Jons  1,  1926,   It  was 
aftrtsd  betwssn  ths  plaintiff  «Bd  said  dsfsndsnt  and  said  Catorln^ 
Ccxt9«ny  that  la  ooasldsratioii  of  ths  yro«iss  and  scrssstent  oi'  SiU>d 
CatdrlnK  Company  Uum  acd  thsrs  aads  1»y  it  to   the  pXalatliT  that  ths 
Cat«ri£mE  Corapaay  aseuaed  and  a^sed  to  perforsi  *Ja.»  eteliK&tloas  of 
said  atprassisat  altish  w«r«  to  h^cve  bssn  performsd  hy  said  dsf«>r.dact, 
and  the  plaintiff  agrs*^  to  reXea<M  said  dsfoodant  from  the  sbli^a^ 
tloas  sf  9il<i  ooatraot,   mud  agreed  with  said  Catering  CO';£9ajay  to 
perf oral  aaid  wark  sad  dellvMr   Bal4  aateriala  to   said  Cat*xlng  Cost- 
paay;   that  the   plalni:lff  ther^aft^r  recslTSd  and  asoapted  Ttirlotta 
pajnaQcts  frost  aaid  Oatsrlng  Coi^^iny  on  aooount  of  the  eeatraot  prlea 
of  werX  done  and  materials  dellTsred  sad  that  thereby  said  defendant 
w«ui  released  froa  the  obligations  ^f  the  said  oontraet.     An  affldarit 
of  i3«rits  verifying  said  ^lea  wa»   also  filed. 

The  defendants  eoatetid  tliat  "there  is  ao  evldenoe  In 
tha  record  showing  the  iolct  liability  of   the  defrndanta,*  ang  that 
therefore  "the  Court  erred   in  denying  def!«n4anta'  aotion  for  a 
dlroete<!  w^rdlct.**     Ve  find  no  s^rlt   Ui    Uila  contention.      It  is 
biased  largely  upan  the  aasunption  that  ttis  l»>tter  of  the  plaintiff, 
dated  May  37,  19S6,   end  addressed  to   the  defendant  (Hia  ksan, 
"eoastltuted  a  Tsdid  and  binding  e-graeGaent  between  U&e  plaintiff 
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an4  OuB  Umm  only.*  and  tj&*t   *thl«  w»s  th«  •oatraat  und«r  vhlah 
vliUntiff  pTo«««de4  to  perfom  •nrriceB  and  furidiah  aMt«ri«la,* 
•nH  that   It   1«  ^Tia^st  froa  this  oontr&ct   *that  the  pliiiiitirr  414 
"•^  ]JJ!&  ^A  ^^4  ^•B''  ^«^  ^%yK«r;t»  iMr  did  J^red  EaoA,  tithMr  ex- 
l^r«««Xx  or  ImnMwdly,  ty  tliat  Agr««n«nt  a«ir««  to  pay  Tor  any  vork 
•r  mAtcrlftls."     Aft«r  a  ear«rul  aaaslderation  of  all   the  i'^a^ats  ■ti4 
eircuF!i»tAr.o«s  intMscaaa  wa  hav«  roaohtod  the  eoudualoa  t>L»t   tha 
latter   in  question   i»  sot   the  only  evidence  that  met  he  eoaeidera4 
la  deterainlng  whether  Tred  li«iz«  was  a  party  to  the  eentraat  in 
fnaation.     Plaintiff  *a  mana&er,  Reattinger,  teatifiM  that  thia 
letter  wae  net  Intended  to  cenetitut^;  the  agreeaent  with  regard  ta 
the  work  ^one  &nd  Ihat  he  wrote  it  eclely  beaauae  (ihistaT  Xanc  aakM 
hi»  to  write  the  letter   in  order   that  he,  daetair^  might  have  eoae* 
thing  to   ehow  hie  Ibrother  l^red  as   to   the  a4^re«ii«9nt.     hair  Hotel 
(Morrleon  Hetnl)   leaaed  the  pr«niae9  in  question  to  .fred  ftana  and 
!^1SL*^*LJ1'!SS1<     ^y  ^'^  ter^^e  of  the  leaae  tiioy  wore  «utl«oriBe4  ta 
Bake  alter^ktinna  in  the  pre^isea.     A  written   agra«&a&t,   aup|>leBi«otal 
te  thie  leaae,   '?nt«<l  Un^  12,  1926,  «uthorizod  thesa  to  enter  a  par* 
tloB  of  the  i»reisieee  on  Kay  SB,  19iSS,    for  the  ^rpose  of  iu»— aiiotin. 
alterative,   etc.     At  the  time  the  defejidante  executed  this  asp* 
aliwwital   aM?reeatent  thoy  diecuaseds  with  kr.   Canpheli,   the   vioe 
president  ^f  the  Voir  Hotel  Ccnqpsny,  the  alteratiens  to  be  Bade, 
and  they  aeked  hi»  who  was  th«   *ri§ht  party"  for  them  to  hire  to 
do  the  work,   and  h«  stated   that    ti~^  plaintiff  had  built  the  korri- 
eon  hotel  tud  waa  the   *ene  eonoern   in  town   that  has  faoilitiea  to 
fe  ahead  with  the  work  fUi<i   do   it  quick,"   and  at   the  sug^c^stion  of 
Ouetaw  hfltnr,  Kr.   Canpheli.   in   th«>  h<»;«ring  of  both  def«(idanto, 
telephoned  the  plaintiff  in  rrferetioe  to    the  work,     the  defeodanta 
voro  anxlean  that   the  wor>:    aheulA  he  oee^leted  at  the  earlieat 
yoeaible  Movant  in  order  thAt  the  restauraxit  sif^ht  be  open   :or  Uio 
latiBiarlstie  C#nftress  that  was  to  convene  in  Ciiioago  on  Juno  15. 
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WtHL  Uwux  ateltted  that  At  tuit  m««tiiic  ^«  »Att«r  «i'   tli«  ^i«r»- 

tloaa    ise  «h«ng«s  txuit  w«r«  to  b«  B«i«  w»s  <tiacus««d  for  oT«r  •« 
lurur  an4  that  h«  to«Jc  part  iu  th«  dlsauasioa  sad  a^prorad  of  tha 
Ipl^ttB  &;»  au««ceta<  Vj  hia  brot^kiar  Guatav.     ^rad  iLmm.  I'tirUiar  a-l- 
ml  tied  that  at  this  aaatij^  iiLr.   Caiophall   "aaaurad  jgj|  that  Mr. 
Oyirritha  would  do  it.*     It  vlll  ba  catad   that  tiia  t«a  dafar-danta 
vara  tb^r*  la  paaaaaalon  ef  tha  praaiaaa  upaa  'vhiah  th«  aorit  «««  ta 
Va  doaa  hy  authority  ai'  tha   auppleBe&tal     {tgreefecat   ai^ad  that 
day,  Kay  12.     7he  plaintiff  aanaauead  wart,  aa  tha  pra&iaaa  iiay  25, 
I92d,   two   d»ya  hafora  taa  lattar  upaa  whlah  tha  dal'c<U(!acta  raly 
vaa  writtan.     B«ttttlBg«tr  t^atificd  that  h.e  had  mat  tha  defendant 
Vrad  Uman  at  a  nuahar  of  pl&aaa  priar  to  May  25,  1926;   that  ha  had 
haan  la  tha  aaaa  partlaa  with  mm  at  ball  gasaa  and  athar  aaeaaioaa; 
that  ha  kaav  hla  voloa;   that  ahaat  tha  aiddla  af  May,  1926,   la  a 
talaphaaa  eenTeraatioa,  Vred  Mscvi  stated  to  hla  that  ha  (Fr«d  Maaa) 
and  hla  brother  OuctaT  were  ther   la  thair  attcnicy»a  effloa  clcaiiHI 
a»  a  laaaa  for   the  goatoa  Crater  Ucugg  at  the  i^crriacp  hata^  sjiif 
*that  aur  (plaintiff  *a)   nama  waa  att^«atad  to  him  as  heia^  title  %% 
wukkm  altaraticne  that  wara  aaaaaaary  t«  put  tha  Jab  in  tha  kind  af 
^apa  that  ha  wa£t«'«!  It  la.      In  other  w«rda,  he  wae  koIbc  to  aako 
It  a  different  kind  of  pl««^cc  and  he  wanted   to  know  how  ha  aould  da 
it.      I  tole!  hla   that  It  vaa  a  jab  that  waa  very  eoapllcated  end 
after  tha  plana  vx«  ready  we  would  ba  eat  in  hia  pl&ae  within  tea 
daya.     &9>  aald:      *thia  sounda  all  right,   it  la  aatlafaatory  ta  ma 
bat   1  will  mna4  my  brother  6ua  ewar  to   sea  yoa  and  yeu   ;«d  he  eua 
ga  aoarv2eti^ly  oxer  the  detaila;  *"     that  two  or  three  daya  «ftftrwazda 
the  defendaat  {Htstar  Mann  aafie  to  the  plaintiff's  oiTiee  and  stated 
te  him  that  he  wac  there  at  tha  reouest  of  hia  brother  frmd:   that  at 
this  meeting  the  matter  of  the  alteratieas  wae  diseuasad;   that 
auatar  aald  that  the  plaintiff  waa   te   aead  Ite  billa   lo   tha  arahl-> 
taeta  for  appraval,   aad  that  whaterer  aaaunt  they  approxad   *he  and 
hla  brathar  Vt»^  woald  pay."     Xha  dal'eiidaat  l^red  Mean  had  been  a 
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msidttnt  9f  C3&laa«o   for  sasy  jmrm  sad  mm»  apfarsntly  «  subirtHntiAl 
1»u •!&«••  Kan.      Xl;^*  A«ftn4ant  GustMr  j(aiu&  Iui4  Vut  r«#«ntly  coa«  !• 
GhieagD,  «Bd  tb«r«  !•  Bniciih  foro*  in  th«  ar<[«is«Bt  »f  th«  i»laiAtirf 
that  it  1»  uiir«iison&bl«  to  aesuaa,   und«r  All  Ui«   tfirou»»iiu)c*«  1b 
this  cai»««   that  It  veuld  mmk9  it*  tiontraiat  vitli  Guatav  Macs  aloB*. 
V«  ar«  satiaflad  Uiat  ther«  i»  ai^la  cTldanc*  to   suiiport  tli«  I'lad* 
iBt  tf  Jaiat  llabilit/.      7ha  doX^efi-lants   eoatood   that  tho  taoti«oax 
•f  RoBttiagar  a«  ta  his  aai|iaaintafioa  with  Jfr«d  Utaut   unA  hi*  aliility 
to  kaow  feic  Tolaa  OYor  th«  t«l«plieae  wao  iapeachod  by  atatwsioatB 
•  f  the  vitaaas  aada  at  a  foraar  trial  af  the  om»«.     Anaualag,   far 
Iha  9ttr?o««a  af  tha  argua«»t,   that   this  l%at  aont«xttl«n  of  tho  do- 
fAndaato  la  jaotlfled  hy  tho  re<»ord,   aueh  ia^oaotHBait  would  a«roly 
go  to  th*  oradihility  of  tho  altaoao  aad  tha  waight   that  ohould  ba 
i^taoteod  ta  hia  OTidoaoo, 

Zho  dof  onsSsmto  a«xt  ecataad  that  *tho  Court  orrod  la 
Bot  grantla,jg  <af eiidaato*  isotlon  to   otriko  all  thotlmony  of  aonrer- 
•atioaa  aad  nogctlations  prior  to   tho  writtaa  eoatraat."     This  eoa- 
taatioa  i«  bsuiad  w»aa  tho  aoeuaptloa  that  tho  lettf»r  mf  £ay  21, 
If 86,  ooaatituted  tho  eentraat  undor  whieh  tha  plaintiff  |iarfon&od 
•orviooa  aad  furniohed  aatoriiaa,  eto.     Vo  h«yo  heretoforo  dio« 
IMoad  of  this  aaouaptioa  of  tho   defotsdaeta,   and  adveraely  to  thoA* 

Ih«  dofondaata  next  coatotid  that  "tho  verdict  of  tho 
$nrf  la  attain  at  th*  oTorvhiOmiaf  vtti^t  of  tho  oTldoneo  and  should 
haTo  httma  vaeatod**     Thoro  la  ao  merit  ia  thia  eeatoatioa. 

"^o  dafandaata  aoxt  ooatoed  that  *it  vaa  orrer  for  tho 
Court  to  aAait  ia  aridoaeo  tho  loaso  betwoon  tho  dof endaata  aad  tho 
lEoir  iiotol  CoHiaay. *     Vo  oafiaot  agroo  with  tho  dofsndaata  that  thia 
loaso  Buat  bo  rocardod  aa  a  trar<aAotioa  nholly  unrelated  to  tho  sub- 
joot  matter  of  thia  suit.        Ia  our  Jud^'^oat  tho  loaao,   tagothor  irith 
tho  arittOB  a«roeaM»at,   auaal«3£«ntiO.  to  It,  dated  kay  12,  1926,  vaa  a 
•Irouastaaaa  dlrootly  bearing  on  the  lApartact  question  aa   to   tho 
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liability  of  Vr«d  Maaa.     V^rtiofW,   th«  4«r«fi<)«iita  «ffara4  tha 
laaaa  la  airldanaa  uid  th«]r  oaanot  now  >«  haard  ta  aaaq^ain  af  It  a 
adBlaaioa  idaian  affarad  by  tha  plalBtiff.      (Saa  Itogart  v.  Braaaa. 
931  111.  l«v>,  lai.)        Iha  diafandanta  adalt  that  thmj  afferad  tha 
laaaa  1b  aTldanee,  Irat  thay  atat«  that  at  tha  kl»a  thay  Ba4a  tha 
affar  thay  laf armed  tha  court  that   thay  Introduoad   tha  laaaa  far 
tha  i»arpaa«  af  Aavlag  '^the  aaai«iUB«Bt  to   the  Mans  Cat«rlBc  Ca«* 
pany**  »Bi^  thay  apyarantly  argue  that   this  9a.y9  Xhtm  from  tha 
•ffaat  of  tha  rula  atsitad  in  Boitart  t.  Braaaa.     We  find  na  aorlt 
1b  thla  poaitloB.     The  laaaa  waa  r»f9Tr*4  to  hy  tha  partlaa  In 
their  talka  about  the  proposed  worJk  and  alter&tloBa,   &nd  It  gava 
potaaaaion  of  the  pre»laea  in  QueatioB  to  two  peraona«  Vrad  aB4 
Oaa  Maan,   aB4,  further,    the  vrlttes  agroa«aBt  of  hay  13,   aupplo- 
Baetary  to  the  l«aae»   oho«ed  pl&inly  for  whoaa  b«n«flt  the  pro* 
poaad  alteratlena  vera  to  be  e^da. 

She  dafondante  next  eontnad  that  tha  court  orrad  *1b 
BdBlttlac  1b  arldonea  atateEtonta  of  aeoooBt  Bot  ohova  by  the  otI- 
deataa  to  have  Voan  rooelTod  by  def endaata.*     It  la  &di»«ltted  that 
the  atateicimta  ia  qaeatioo  vara  reoc^lTad  by  tha  arahiteeta  in 
ahargo  of  the  altarationa,  aad  Rauttiager  taatified  that  aae  Maaa 
told  hlB  that  if  the  plaintiff  did   the  «ork  It  was  ta  take  iaatrua- 
tlaaa  fron  the  architaota  aad  to  aand  the  bill a  to  the  arohitaata 
far  appraTal,  and  that  ha  aad  hla  brother  Fred  would  pay  tha  billa 
that  w^T9  aa  approved.     We  flad  ao  aorit  la   the  preaoit  eontentioa. 

She  dofe&aant  aext   contends  that   "the  ▼erdlct  of  the 
Jury  la  Inaoaalateat  and  illogical  and  vaa  arrlTOd  at  by  oes^readaa." 
Ia  attpi>ort  of  this  oontafitloa  the  defendaata  state  that  it  vaa  stipu- 
lated betvocffi  Muasol   for  both  parties  that   the  b^lanee  ^ua  plala- 
tlff  vaa  $10,6C7.96»   aad  that  the  -rerdiet  of  the  ^ury  should  have 
boaa  olthor  that  the  dofeciants  were  not  llabla,  or,   if  liable, 
that  plaint irf'a  iaaafiea  ware  110 ,607. Sf.      In  Joaga  t.  Batea.  17f 
111.  ^9*   578,  584,  the  eoort  atataa: 
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*7kia   ooatcnilon  9wnu»t  prsrail  under  tlia  v«ll   •staiblishaA 
ml*  •f  10m  th«t   th«  4«l'«n(!ant  eaaaot  ^a  haard  to   objcot  baoaua* 
th«  asauat   alloivatf  pXaiatiM   waa  laaa  than  tha  avidanea  aliovad 
w»a  due  him.     Tha  plaintiff  alone  in   auoh  ea««  ia  entitlad   to 
eo&Dlatn  of  Uia  a»alla«8B  of  th9  vardiot.     Heya^m  v.  UayB>|tfl. 
aiO  111.    524;   Kaid  v>   rfouaton.    a^  111.    A^p,   46;   Starka  y. 

IsUiaib,  laa'Ul.  App.  1." 

Tha  daff^ndaata  coat  and  that  tha  ooart  arrad  ia  glviag 
aararaX  inatruetioao  to  tha  jury  at  the  inattoiea  oi    tha  plaintiff. 
V«  hara  oarafully  axanlaad  aald  iaatruetioaa  and  wa  Had  bo  aarit 
in  tha  insttnt  aoatantlon. 

th9  Aofandanta  eontecd  that  tha   oourt  arrad   in  rafueiis 

to  glTO  tha  following  Inatruction  offarad  by  tha  dafandanta: 

*Tha  Court  inatrueta  tha  jury  that  if  you  heliaira  I'riw  tha 
ortdenea   that   tha  daf i^ndarit,   Ouatav  haaa,   anterad  into   a  contrast 
vith   tha  plaintiff,   John  ariffitha  &  ^u  Co.,   for  work  »nd  labor 
to  be  parforMod   and  aat^^riala   to  ba  rurniahad  by  tlia  plaintiff, 
and   that  thereafter   tha  kann'a  Caterla£  Co.,   a  eoriToration,   with 
tha  kaowlad^^e  and  assent  of  the  aaid  defendant ,  Cuatav  k^mn,   aa- 
auaad  and  miefed  te  perform  the  obligation  a  of  eaid  agraa&ant 
afeil^  ware  to  be  performed  by  the   aaid  Uuatav  kann,   and  that 
tha  said  kann*a  Caterlag  Co.    i'urtiuur  agreed   to  pay  i'or   aaid  work, 
labor  mad  maLtarials  in  aeeordanea  with  th<*   aaid  agraoRent,   and 
if  yo«  farther  belid-va  froa  tha  eridanoe   that  tha  plaintiff, 
either  ex|>re«0ly  or   lapliadly,   raleaaad  and  dieehargad    ihe  aald 
Suataf  Kaaa  from  tha  obllgationa  of  aaid  agreanont  to  ba  par* 
foraad  by  the  said  Gastav  i^aon,   and  accepted  the  ».min*m  Catering 
Co.   in  the  plaee  and   atead  of   tha  said  OuataY  ii«ann,    and   that 
thereafter  the  plaintiff  did  perfora  said  vork  for  and   dellYor 
•aid  jaateriale  to  tha  aaid  Mann'a  watering  Co.,    %nA  that  plain- 
tiff hereafter  reeelTed   and  aeoofted  Yarious  payments  oa  aeoount 
•f  the  eoBtraet  ea  tha  aaae   I'roa  the  aaid  idurak**  Cateriag  Co., 
thaa  yen  are  laatrueted  aa  a  R»tter  to  law  to  )  ind  tha  isAtea  far 
tta  dafaadttata.  * 

The  defendant*  argue  that  thie  inatr -etion  ia  baaed  ufHin  the  theory 

*that  the  eontraet  va*  between  QuatacY  haaa  aad  plaintiff  and  that 

there  was  thereafter  a  nawation   agroaaent  whereby  CuataY  haan  waa 

relaaaed   an;*  that   thereafter  plaintiff  perforaed  the  wark  for  tha 

•orporation  and  aoeepted  i»ayBi4«tB  frim  the   eorporation  on  aooount 

th<treof,*  and  that  it  was  hi^aly  oaaential   to   the  defendanta  that 

thia  inatruetion   ahauld  have  been  ^iY«A.     tha  iastruetioa  la  aub- 

Joet  to  a  mnOMr  of  juat  aritlelms.     Ve  find  no  OYldenee  la  the 

record  to  warrant  a  theory  of  faet   that  the  plaintiff  *raleaaod  and 

diseharged"  Guatc^Y  Ikaaa  (or  Vrad  Mann)   fn>aL  the  obligationa  of  tha 
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ttCr««BMii.     M0r«oT*r,    Xh»  jury  «cr«  net  ^iyu,  in  ths  lnBt«At  in- 
ttruetioB  mr  «ny  oUiar  laatruotion,   a  d^rinitloB  el*  •xpl«n«tl«jB 
•f  iht  t«ni  *r«l*a««(l  ui4  diB<taarc«4.*     It  is  a  aufriei«nt   wi«««r 
!•  til*  dcftf&donts*    contentioa   thai  t)M  Ixistraetion  was  based  apon 
ths  thsory  that   thera  *«s  a  naTatlea  af  the  ori((inal   coatraot,   to 
say  that  aovhsrs  in  this  or  any  other  instruetioa  vers  the  Jary 
iafontod  aa  to  «4Lat  vould   constitute  a  novation.      The  plaintiff 
oontonds  that   it   entered  into  a  aohtract  with  OastaT  Mtm  aad  JTred 
Mam.     the  defendants  eoBtaad  that  the  plaintiff  entered  into  a 
oontraat  vith  tiustav  Mann,   alpha.     I'he  instruetioB  is  not  drsnm 
a|»on   the  theory  that  the  defendant  OustaT  hami,   alone,   entered 
iaio  a  eontraot  with  the  plaintiff,  etc.,  and  it  iguoree  entirely 
the  alleged  responsibility  of  the  dofendaat  Fred  iiann.      If  tlM 
Jury  should  find  fron  the  OYidenee  that  he  vas  a  party  to  the 
oentraet,  the  instruotlon  voul'S  onl^  tend  to  aislead  thSM.      In  our 
^fttdfaent,   the  instruotlon  was  very  apt  to   eoafuso  and  aiaload  a 
iury  of  layaea. 

Ihe  dofeniauts   contend  that  the   eoart  erred  in  refusing, 
to  {(Ito  an  instruction  offered  hy  thSM  to   the  effeet   "that  the  olaia^ 
tilY,   in  order  to  roeoYor,  sust  proro  by  a  prepondoranoo  of  the 
OTidM&oo  that  hotii  JTred  Mwaas  and  Ouotav  Mann  ordered  the  vork.*     It 
ia  is  quite  plain  that  under  the  fasts  and  eircusistaneos  of  this 
oaao  Uie  oourt  vaa  justified   in  rofusiaM  to  ^iyt  this  instruetioa. 

Vo  are   satisfied,   from  a  sar«ful  exa&lAation  &r  the 

entire  reoord.   that  the  ^rork  dnd  labor  done,  aateriali  fumishsd, 

oto.,  by  the  olaiatifT  under  the  ^ntraot,  wore  lor  the  benefit  of 
both  defendant 0.  Dm  defense  in  the  oaae  vas  of  a  shifty,  OTasiro 
•Bd  toehnieal   eharaoter, 

Iho  jttdi^ont  of  the  Cirouit  Court  of  Cook  County  ahoulA 

bo  OBd  it  is  affirmed. 

AFnRKKD. 

Bamoo,  P.  J.,   vad  Oridley,   J.,   ooaoar. 
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APICAL  KRfl2   CZKCUIT  00taiT» 
COvmlcOUVTT* 


MR.  JOSrZOK  SCAILAK  IKLITRRSD  T«l  OPUIOM  OT  TKS  OOVtf* 


Plftiatlff  •  CliaxX«s  A*  BttvtXl*  brouglii  aa  ftctioa  la 
ir«tpasB  on  tja«  eat9  ac«>^a^  Union  Truet  Caayaajrt  *  corpore«tloa» 
defendant*  to  reeover  dnrnges  far  alleged  negligeaee  af  defendant 
la  falllag  \%  jwrfom  Ite  duilea  «»  traetee  and  la  aesXlgentlj 
aatheatleatlag  certain  boada  of  the  Chleaga  Tael  Ceagpany*   Ine*f 
ehleh  were  eeeured  by  a  trust  deed   tlir^t  eooTejrc^  ecrtnln  landot 
oaail  Xeaaee  end   eaol  eeatrncte   te  defend^iat  no  trustee.     The 
ar If Inal  deelHYutiaa  ceaaleted  of  aae  eount*     Later*  plaintiff 
filed  two  adc^itloaal  eounta*  deeiganted  aa  "^Irat  Additlona]. 
Count**  and  **^iecoBd  /iddltl<mal  '-^ount***     X^ofeadaat  filed  general 
and  epeolal  demurrera  to  the  deelarrttloa  aad  onoh  of  the  oounte* 
aad  the  trial  eourt  •uataiaod  the  snae  to  the  deelaratloa  aa* 
eaeh  oouat   thereof »  and  plaintiff  eleetiag  to  eticjid  by  tho 
deolaratlen*  Judgaeat  for  eeeto  imas  entered  agalaet  hla*    He 
haa  appealed* 

The  deolnr»tloB  le  rery  leagthyt  the  first  addltlooal 
emmt  tajiaag  up  111  pageo  of  the  abstrnot.     the  first  eoimt 
oUnrged  that  Chlo»Ago  l^uel  Ceapany*  Ino«»  an  Illlaola  eorpor^'tlon9 
executed  a  certala  iiertgage  or  deed  of  trust  th  t  coareyed   to 
defeadsat,  as  truatest  »«al  sad  pereoaal  property*  rights*  ooa- 
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trxietBt  frlyll«stat  fraaehis**  aad  other  thlaga  of  rr  1ho»  •• 
«o«urit7  for  it«  boiMla  %o  too  ianittci  under  oold  nortgagOf  oad    that 
It  dellTorofi   ooid   laititrttBtont   to  dofead^at  and   tho  latter  aoceytoA 
it  la  wrltlaf  "aad  tho  und^rtiiklasu*  oonToyftaocB*  coreaaato  and 
otollffAtloaa  thereby  beonjio  establiehed    la  the  defoaCaat  ao  graatoo 
and  Truotec  for  aad  mk  behalf  of  all  tho  peraooo  who   should   thea  or 
thereafter  parehHoe  nuy  of  the  bondo"  of  tho  oald   ^%1  Oampwajt 
lo.'uod  trndrr  and   in  eowipllaaoo  with  the  tezme  of  eaid  aortgagot  vhleh 
required  thnt  oaid  boadot  before  they  booaae  Talid»  ehould  bo 
autheatloated  oatf  eertified  by  defoadaatf   that  defeadaat  eatered  iato 
and  upon  ito  dutien  as  suoh  trustee  aad   thereafter  iosaed  oad  deliv- 
ered  to  purohaeers  the  pemaneat  boade  of  said  ilMl  Coa(pamr  ioaaod 
■Bder  oaid  aortgo«o  deodf   '"that  therehj  aad  by  aoaao  of  oaIA  iaotm* 
Meat  aad  its  Kcooptaaoo  by  the  defeadaat  aad  by  aeeese«%rj  iapliontioa* 
defeadaat  hold  out  to  purohaooro  of  beado  iosaod  by  it  aader  oaitf 
Mortgage  thit  said  ?uol  Coayo^y  had  obtaiaod  a  sttbataatial  aaouat  of 
property  of  tho  kiad  aad  ajamint  thereia  deseribed»  sad  of  suffioieat 
Taltto  to  be  ror^eeaablo  set^urity  for  e  coh  aad  all  of  th«   said  boado* 
oad  thftt  defeadaat  by  aeeess'^ry  iaplieatioa  ladioated   to  the  said 
p«reh<tsoro  th  t  s&id  l^ol  Co«pa«y  had  exercised  reasenablo  care  aad 
dillgeaeo  to  obtain  oooh  security «  aad  that  it  had  oxereised  tho  seao 
degree  of  o*re  la  obtuiaias  rensmiablo  aad  reliable  security  thoro* 
fort  whieh  to  a  prudoat  alad  would  appear  to  bo  aeeessary  for  tlM 
proteetioa  of  his  ova  iaterestst  aad   that  said  VUol  Cmi^fmmjr  haA 
ooapliod  with  tho  laws  of  the   Hate  of  Illlaois  regulatiag  the  sale 
of  securities  la  said  stat*!  "that  thereby  also  by  the  aoRaiag  of 
oitid  lastruBoatt**  aad  by  aooessary  iaplie:itioa»  it  becaao  defeadaat *o 
dutyt  before  eertifyiag  aay  of  the  boadst  to  asoertala  whether  or  aot 
s«y  property  exiotod*  or  what  property  had  bet^^a  conveyed  to  it  hj 
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flald  T«*l  Coapany,  «hcth«r  thmre  were  any  j>rl«r  lBAuator»a««s  oa 
■r^id  prop«rtx»  iih«th«r  taid  Aortga««  aafl*  i«  defvMlfMii  ««•  a  first 
li«a  «i  th«  property  ooBTtyvil  t«  ih«  defvadfimt  and  whatlur  or  not 
th«rt  ir«r«  ▼•ndors*   or  othor  lions  oa  oaid  prop«rix«  mad  to  ooo 
thAt  tho  IfittiAriB*.:  r«qair«d  by  t)M  lawo  of  oald  otato  to  bo  pl»Md 
«poa  bonds  sfloured  by  XoaoohoXd  proportion  or  soeoad  aortsagoa  was 
properly  plaood  upon  oaid  beads  «t  the  tint  of  eaok  oertifiofttion 
oad  ioottei  that  i^t  the  time  la  tiueotioii  it  wa»  the  eutton  aai 
praetioe  of  all  perooas  «i^  oerporatioao  eagaged  la  the  busiaeao  of 
aeoeptlag  and  perf  oraiac  truota  of  the  sa»o  general  aature  nm  the 
one  la  qneetioa*  upon  the  aoeeptaaoe  thereof*  to  aalce  aare  titoi 
there  had  boea  obtained  under  eaoh  sortgago  a  oaf  fioieat  aaotmt  of 
UBlaounbered  property  of  the  kind  thorcla  deeoribod  aatf  of  suffioieat 
▼alttet  in  jtlM  jttdgneat  of  eueh  truotoe*  to  bo  reasonable  aeourity 
for  the  boade  to  be  eortified  aad  ia^tted*  AAd  th»t  if  aay  prior  loaao 
vore  outotaadiag  agaiaat  aaid  property  tlitxt  auft  ioieat  faado  ta 
•utiafy  aaoh  iteaui  were  apiidied  to  euoh  purpoae»   to  aee  that  tho  eri- 
deaoo  of  aaoh  lioaa  m»M  aatiefied  aad  d«liTered  ap  and  oaaoellod 
before  the  bonds  deaoriboc?  by  said  nortga#o  were  ioaaod  «ad  oertified 
hj  defeadaat»  so  as  to  nake  aaid  nor&gage  a  first  Ilea  aa  aaid  poroporty 
at  the  tine  of  the  delivery  of  aay  bonda  seeared  by  snid  trust  doed  or 
aortgage*  to  seo  th^t  the  bonds  were  oeomred  by  the  aaotiat  of  property 
aad  seoarity  as  designated  apen  the  faoo  of  the  beads*  or  eooared  by 
said  BortgagOf  to  withhold  «uoh  baads  frMi  issue  until  the   security 
thereof  was  known  to  be  actually  in  erideaoo  and   awailablo  for   tho 
purpoao  of  euoh  mortgage*  aad  to  aoo  due  oare  for  tho  proteotioa  of 
the  parehaooya  of  such  bonds t  thnt  it  van  the  duty  of  tho  defondaat 
"upon  acoeptiag  said  trust"   to  ooo  that  tho  prooeeds  of  tho  o&lo  of 
the  bonds  were  deposited  in  safe  and   eound  banking  institutions  far 
tho  purpose  of  retiring  outstanding  obligatians  >  bat  that  tho  defend- 
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aat  nagllc«Btly  pendtted  *M«rria«  CcittlB««  *  Or«tn,  Ino***  f  W 
4«sigMit*d  AH  th«  btiaker*  for  said  TimI   CM9*i|f  aad   4«  )MAdl«  trnkAm 
le  b«  tfarlTcd  frwB  th*  sal*  «f  boBd«»  ««11  Jai«via<  ilMt  BAld  eor- 
yoiratioB  was  a  fake     oo&a«rB  and  v>llh»ot  fiiuMialal  baaUAgi  that 
tha  dafaaAaat  th*re&ft«r»  vllh  full  kA&sladiT*  •f  tha  ^a»lcnvt  <>«»- 
ditioB  of  sAld  FtttX  ConpaJiy  anti   that  it  had  aat  acayllad  wltk  tlM 
Saeurltlta  Law  af  tbe  3ta%a  of  tlllnoiat  vltb  full  kno^ladca  tlut 
■a«]r  •f  the  prepertita  deaeYlliod  la  tke  truat  daod  ware  not  haXd  Im 
fee*  ^ut  vara  only  laetaaat  and  ^ath  full  knavledge  thnt  there  waro 
Ttndera*  Homo  aittatKiidliig  ag>^lB»t  parts  of  aald  prapartyt  nagligciit- 
Xjt  nad  with  intent  to  deceira  the  publie  aad  pXalmtiff  horeittt  oertl* 
fled  ^ondat  vhioh  boada  vert  ueaigaated  aa  'Virat  and  Eefundlng  Bonda/* 
na  fellovai     **?his  ia  to  eertify  th^t  thia  ia  m»  of  the  hoada  do* 
•orihad  in  tho  truat  deed  vithin  rof erred  to***  and   thereby  lent  iio 
oradit  and  preatigo  &£<  an  inetitutioa  oroated  by  the  utat«t  to  aaid 
bondaf   that  defoxMMitf   in  disregard  of  ita  datiea*  eertified  aad 
laetud  large  Aseunta  of  a&id  boadat  which  Kt^ere  pni  upon  the  nArkott 
vboa  it  had  kaovladgo  thnt  aaid  Fuel  Oomfaay  vaa  bankrvyt  oad 
«hen  it  know  that  bharo  w«rt>  outatfendiag  benda  in  «.he  euai  of 
|270»O0O  of  asid  91m1  Company*  aeeured  by  a  prior  trust  &9*^  on  tht 
said  property*  in  whieh  defendant  ««ia  trnstovt  aad  th»t  defendnatt 
vith  the  a«id   iafon^.tion  and  knoi»ltdgOf  negligently  oertified  aai 
•aasod  to  bo  ioanod  rierios  *A*  bonds  of  oaid   j^cl  Coiip»ny|  that  oa 
JTaaoary  10,  1034 f  plaintiff,  relying  apea  the  direct  and   is^liod 
ropreeentatioaa  of  defendant  and  its  credibility  and  strjiding*  and 
the  preounption  it  had  nnod  reaaonable  oaro  to  proteet  the  iateroota 
of  peraons  purehaainjf  aaid  b«ado»  and  belieTia«  aaid  baada  to  bo  woU 
oaeured  Md  that  defendant  had  uoad  reasonable  eare  to  aee  that  Oiid 
aortgago  deed  vaa  a  firat  Xian  upon  the  property  deooribed  therein* 
and  th«t  the  defendant  vouM  not  oertify  bond  a  of  a  ooneem  that  vaa 
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%iito4ie  s«clbj«ir'i«l¥  hm*  inttt*  «s  fe^;^^^i«6t)  t^9«-  Q%susii^  ^Mtisl^f  «»6i»»<r  itlt 

&MII'  i^tMiiMiA  'nav  yffKM/0ib^  XftfT  M/»«  jTckiI^  •B-t^iimiue  t)«II  #i  iMMfw 
ftflltt  ^«l*5it7«4»  r^X«-««sJli:|0Mi '%«|^«X«0fl!3g  '^iM  £t»ii.'i«intft'Yni   hX««  <mI4  MiJtv 
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la  a  ^anlonii^t  tmx  ftiUlnig  eondltl«Bt  and  that  a*  >«Btfs  Iwtf  to^m 
«r  w«ttld  to«  •«rtlfi«4f  lBiiii«tf  Mid  4i»IiT«r«<i  vwtil  ttay  mttsUadiiiK 
b«B4«  ttf  snid  ifuvl  Cflaqpas/  Umt  w«r«  prior  ll«a«  M  said  propart/ 
had  ^aaa  paid  aa«i  ««Auell««  «id  uatil  aa^   aad  all  Tcauora*  liana 
lud  ^••m  •:%&laflttd  th.'st  wrm  prior  li«ia  upoa  ths  j^(^«rt/  daaigsatad 
ia  tha  aortcatf*  daadt  •xehaacattf  first  Mortsa<«  VtMdo  af  tac  -Tilne 
af  IXO»aoo  far  alx     criaa  "a*  Ylrat  aad  B«fuac:iag  baadu  of  aai<i 
Ohiaafo  TiiaX  Conpsay»  o^oured  "by  aaid  datd  of  truat*  ^t  tha  fata 
talu«  of  ^lOtOOOi  tlut  aaid  tioads  bero  th«  Okirtif ioata  of  dafeadant* 
aad   ita£»t  it  kaov  a*  tha  tlaa  pXalatiff  paroh^aad  tlM  aaaa  thAi  thay 
vara  worthlaao  aai^  that  aaid  ?ttol  Caapaay  va«  iaeolreati  that  all 
of  tha  a  oat  to  of  aaid  Tuol  c:oRpoa7  haro  Daen  oold  by  ardor  of  tha 
7«d«r&l  Court  to  aetiafy  r«celv9r*«  oartifieaioa  aad  priar  olalaa 
that  anrt  liaRe  ff^aiast  tha  property  of  o^id  Taol  Coapaqy  h«faro 
aad  at  tha  tiaa  tftid  hoada  v9rt  eertlfied  aJid  laottod  by  tha  dofaadaatf 
'aharafoxof  pl<iia&if  f  aliases  th^^t  the  boado  purohaoad  by  hla  voro 
aad  alwaya  hOTo  boea  «orthleaa»  aad  that  tha  d«f«a<iaat  «oll  kaow 
aai«i  bonda  wtm  aat  a  firet  lleo  aad  voro  aorthltoot'*  aad  that  plala* 
tiff  had  eoatfiiaod  d^jancdo  *oa  acoouat  of  the  Degligeaoe*  vilfulaoao* 
oaroloovaeeo  aad  deooilfulaoBii  oi    the  defoadtoit  oortifyiag  aad  ioMUiag 
oaid  boada  ia  the  eioi  of  |15»0C0«* 

the  first  additional  couat  seto  oat  tha  tmot  deed  ia 
full»  vhich  ooataiac  a  eopy  of  the  boada  to  be  ioaaod  aad  the  rariouo 
eontrsvetat  deeds  aad  loaaos  eoareyod  to  oeeure  the  saae*  aad  tha 
oouat  ehargea  vlolatioaa  of  the  Illinois  ^eeuritiea  /^ot  ia  that  tho 
hoads  wore  Class  *D*  ooottrities  under  tho  Illinois  Eoonritioo  law 
but  that  defend Ant  did  not  qualify  th««  nader  tho  prorisioaa  of  that 
laTjf  aad  that  it  aided  said  J^^ol  Coapaay  ia  the  aarhetiag  aad  oaXo 
of  said  bonda  and  dcliTer<»d  than  to  the  roeyeetiwo  purohaaovo  thoraof » 
aad  thfit  it  "aecligoatlyi  oarolessly  aad  deooitfully  perfoxmod  ito 


(.. 


4Hv 

iH^$MmUt^^  '^t^m'*'^^  ^^  ^t««y  ^s^^i  '9:^^%t  m^'^nw^  38>siii  i--  >  a^t^r  iiAii 

Sii?  '^ .  f^lwo  iu;«l  *i»»  !««-«<f  »?y*EC  %«i»(ii3»3.S  ijM»f:\:.4l«a  "i*  aJtf###  »«f*,  li» 
'^ti:lA  ixm.^  t^^si^  ^nm^^lM-i^tm-  «%«vr  htm  tmll  ^&tX^  ««««««•«  *iumt  ■Mum 

Hi^Uft. >«c«  3^^<:dx<«)i.  m^'  .^.^.^.v^m^,  J^f0iL-  idj^M  fi^!(>lM  II  .^>iii'4  Ma  ^^mI 


Atttlos  «•  Tru«t9e  UAdar  saU  Tniat  INi«d»  aaA  Maliivfttlly  aido4  aad 
•lltlttd   tlM  said  Chiong*  i^tttX  Conpaa/*   Xao«f   a  oary^utiMi,  iK 
T«rl«tt«  wigr«  In  sad  a^iout  th«  inrvyMrAtloAt  — ,klMg»  •aLeoutlvn* 
IssuaJMt  AMd  Mftrlcttlas  of  U&a  »»id  bonds  aad  Um  liforcoaOd  iruat 
dood  oaeurlas  the  aaaoi*  that  defcnd^iAt  vaa  aot  a  aak*d  trtu^tao 
aer«ly  hold  lag  titl*  to  tha  9r^p«rt/«  hut  that  it  vaa  an  aetiTO 
trust**  ohnrcod  with  Tarioiia  duiioa  hjr  aad  ondvx  tha  tftxnc  aad 
proTiniona  Of  aoid  truat  dead*  and  vhioh  it  maa  thit  dutj  •t  dcfandaiift 
ta  parf  am  with  th«  hi>  hast  dagraa  of  oara  as  thtx  truat  so  uadsr  tha 
tsras  of  sAid  trust  dsodf  that  d«fcMUjit  uoooptea   too  trusts  aad 
dutiss  iapossd  upoa  it  hy  th«  tsiaa  of  auid  trust  ds«d  aad  by  lav* 
a*  trusts*  ttnd«r  Sftld  trust  d«atc!*     Hsrs  follow  a  auabar  of  aXl«gatioaa 
aa  to  th*  tiuty  of  <l«f«ad<9at  "as  Xruato*  uadttr  s^^id  Trust  I^sod*  aad 
the  furthsr  alloteitioa  thnt  dtfendaat  did  not  r*gazd  its  dutiss  aa 
trust**  under  said  trust  deed  and  th^>^t  it  «&s  »*cli<«at  ia  poraittiag 
•aid  trust  d*«d  to  Ho  issaod  and  r«GordS4i  witiiout  haTia«  a  IocomA 
with  rod  l*tt«rs  not  losi^  thua  «i«-haJLf  iaeh  ia  height  across  tho 
faoo  aad  t*xt  thoro«f  atraiag  thttt  stxidi  trust  d«€d  «r  aortgac*  «aa 
a  jualor  truat  do*d  or  aortca«;o»  aad  a  truat  d*«d  or  aartgajs*  upoa 
XeaB*holdsf  thAt  d«f*8dK<.ai  pomittsc   th*  said  i»«adft  to  bo  issusd  hgr 
snid  Fttol  Company  aad  to  be  oortifisd  by  dcf«nd«kat  without  anid  boadt 
hariag  a  X*«*ad  ia  rod  l*tt«rs  aot  Isa^  thaa  oao^aalf  inch  ia  hoickt 
aoroas  th*  faoo  or  t*xt  of  said  boads  statiac  thftt  said  hoada  woro 
B*e«red  by  a  Juaior  aortgags  aad  by  a  a(Mrtsa««  on  Isaseholds*  aad 
fomittsd  aad  ald*d  aad  &s&istod  ia  th*  Mark*tia«  aad   ft.lc  of  tho 
bosdo  ia  Tiolntioa  of  tho  Illineis  >^«euriU*s  I»t»|  th^t  AffondsJit 
paraittod  tbo  bdada  to  bo  ib;»us^  »M  said  to  ri^rioua  f«rohaaoro»  ia* 
oludiac  pXaiatiff*  whoa  defondnat  kae«  tht«.t  %^  security  for  said 
b«MLs  was  inado^uato  and   th«t  th*  aaid  ihtml  Coapaa^  wa»  iasolrsat* 
Mid  viis  iosuiac  aad  aarkotiac  tb*  boads  in  riolatioa  of  la«»  aad  timt 


JbSQ*  hf>kiM  \SXin*fn.!Mii  biibi^  tb^nitSi  $^mtt  kirn  tf^ttm  ■I'JliXft  i#''3it>lj>if» 

MigSk*ll&  '1^  iL-^i^fmM  &  w«illi&%  ■•tiM':    *.#»»)N  (fmint  Mim  '^'^rbrnf  ^>^if»in9  4uit' 
:  «j«8,irfS^':  ^iii*j^«»i*  M&s^«ii>t  fc»!»  ;«i«^&#it  »6'  *^   &^«fe  #«itft^  M«« 

Mi»»  '«*»'-  ■";■•••:  v..,-v  ■..,   ,.»■•     y  ..A.i  ^.^aj'isi  ^ja:,-< "';"■' ■•'"^'^'  «*<H-  ,*rU'*er*«iti(ii  i^tmii* 
x.5.ar»'«rlui:..::\  ,    i'.,  ■,  ,<:■'■■   -"■■  'V':  -?4(4'«r<»»lM«Ki  «iiv  «h«ro:^ 


th«  proQ^ddu  9t  th«  sal*  of  aald  boada  ««r*  »•%  apsliod  t«  ilM 
9a]«i«at  nmA  r*tlr«seMt  of  oald  prior  iMtndo  aad  obllcatioao* 

The  ••oobA  aiddltioiiRl  oooat  d««6  noi  o«i  up  %tm  boMdo 
or  trust  dttfci  aor  aitoapt  to  inoorporato  them  Vy  roferoaoo*  but 
aakoo  uuoh  tho  ii/4ac  alleg&tloAs  a«  tfew  first  additional  countt  oud 
rosclads  the   sale  aad  toudors  tho  boMds  to  tho  dofondioit  sad  allogos 
th^t  ilM  plaintiff  has  eustalaod  daaagos  in  t)Mr  ami  of  f  19»000« 

Plaintiff  Qontonds  that  %h»  trial  eonrt  orrod  in  ouo- 
tainioc  tho  gttttoral  and  syoelaX  dennrrors  to  tht  doolaration  aal 
oaok  count  tlwroof  • 

Tho  authontiouting  oortifioato  on  tho  bonds  is  as  followsl 
*Thio  is  to  oortifjr  that  this  is  ono  of  tho  boado  dosorihed  in  tho 
trust  do«d  vithin  roferrod  to«*     This  oertif io&to  on  tho  bonds  noroljr 
identifios  tho  bonds     o  thoso  of  tho  chieage  i^uol  Coaynnyt  lne»»  tn 
sscuro  which  the  trust  dood  was  oxeentodt  and  it  dnos  nnt  gui^rantoo 
tho  maiditjr  of  tho  bonds  nor  the  naturot  quality  or  oxtont  of  tho 
ooouritjr*     (Soo  j&iiohorboohoy  v»  ft«  Poarhorn  Trmot  &•-  Sarinnn  Ban^a 
2X9  111.  App*  40«»  41«*  and  o  000  oited  thoroini  Boll  ▼.  Titlo  Trust 
it  guarantoo  Cf  *.  893  Pa«  228*  333|     lyorp  ▼*  Upion  Trust  Co*,  175 
^«  31A*)     A  trustoo  of  an  oxpr«a«  trust  doriTos  his  pouor  frooi  thn 
inatrttaottt  oroAting  that  truot  and  that  doounoat  fumiohss  thi 
noasuro  of  his  obligntioao*       (Poswroy'o  1%«  Jur*  (Sd  ld«)  Ooo*  10#t| 
99  Cyo*  390-4 1  iifitt  ▼•  HoroantUo  Trust  Co..  1T4  OaX.  0O4*  510| 
gjMtffkfrl^fffkftjr  t*  n.  j  oarbom  Trust  jt    ravines  Bfotfc.  supyp.  4X7.) 
Voithor   tho  original  dooXaration  nor  the  aooond  additionaX  eount 
oots  up  bh«  trust  or  bond.     Saoh  of  thoso  oounts  aXlegoo  tho  oxooutioa 
of  tho  trust  dood»  tho  nocoptanoo  by  d«feadrvnt  of   tho  trust*  tho 
allogod  obligfttiono  of  tho  dofondant  thereby  osttiblishod  *as  grantoo 
and  trustoo*  and  ito  negligent  failure  to  porfom  oaao.     ^That  is 
said  in  Knicherbooher  ▼  •  Ft.  loarbom  Trust  ft   vaTings  Banl^.  stwa* 


tHumit-  M(t  <cai  «tm  i^^n  ww^u  #i»i^<»'  4V<f:i^-9i:^ii'>&«  Mhpomi  fluff 
<-fst«a  ttl  i^9<K3»  #«»»  X^i's.'d  «i#  imSi  ^«i«»AKi»  l%l4si«I« 

iM^^SMM  '^  Ha^:  iKl^xmii  J-.»#i©  «♦«.«»  ittft  t»X*  ••»*  •««-*   •^-Jt:  «X8: 
r:?l^  «<^a  «4U-<^  »n  «#tf  .ityir  fX^^fomn^  tir  jioit  |^*Oit  *«ic»  U 


(p*  417  )•  is  npplle&ni*  io  th«««  o<nn%«i 

*L«okiag«  thtrafttrtt  io  plaintiff**  said  oun^oA  atato- 
Mtnt   of  olalm  llaclff  it  vlU  b«  •bserriMi   tliat*  after  statiac 
%IM  •x«eati«B  of  «  otrtMia  *aortcM«  ^^"^  •<*  trust'   eonrsjlBg 
f  dtfcBdRnt,  a«  trusttt.   Mrtain  pr^srtyi  ete*t  *•  •eourlty 
for  oortnltt  bonds*  tmd  tho  soooptUMo  >y  defendsMt  of  oaidl 
trust*  tht  flood tr  prooesds  to  state*  not  tlM  oblltatiOAo  of 
dofondamt  as  thoj  ars  sot  forth  in  tho  dood  froai  wiaoh  aloao 
Ihojr  aust  bo  a«oortaia«(i »  but  aorelj  tho  oonolusion  aad  iB« 
foroaots  of  tho  yloadsr  as  to  ohat  thoy  aro*     Tho  sTcrasat 
ooBt&iBsd   la  parigraidi  3  is  that  'thsrohy   '   «   »  by  the  wiaaiBC 
of  said  iBstruBoat  and  hy  iMBoeseary  laqpllontlon*   tho  defoadaat 
yroMisod*  uadertooh  aad  agroed«*  eto«*  aad  the  airer»oBt  eea- 
talaod  la  paracr?>ph  4  is  thai  *  thereby  *  also*  »  *  *  by  tho  aoaa- 
lag  of  onid  lastrusMat  aad  by  aoeessary  iaplicntiea*  it  booaat 
dof«Bdaat*s  daty**   ote*       o  do  aot  thiak  th^t  the  lo«al  effoet 
of  tho  iastnaioat  o^a  bo  dotensiaod  frtm  what  the  pleader  chiaka 
it  aoaao*    Aad  sono  of  the  sahoeqaoat  aTonsoata  are  soeaiasly 
based  oa  the  f^lse  assiaipbioii  that  the  pleader  haA  prrriouoly 
set  forth*  in  substaaoe*  tho  eoronaata*  eto»*  aad  tho  loyal 
of 'eot  of   the  deed*     As  to  the   'general  eastoa  aad  pvf^otioe*' 
vhioh  io  pleaded  ia  paorajpraph  6*  tBanifostly  this  oaaaot  pretail 
agaiaot  tho  t«ms  of  tho  do«d  itself,     (ailbert  »  Co>  t*  Moaiimia 
114  111,  2a. )•  ^  — * *-        ***^** 

naiatiff *  ia  his  reply  brief*  aoets  the  foregoing  priaeiples  of  law 

by  assertiag  that  the  preseat  aetioa  "is  aot  basoci  on  tho  tnuit  dood 

itoolf *  bat  io  laid  ia  tort  for  breneh  of  duty  by  tho  defoadaaft  through 

whioh  tho  plaiatiff  suffered  (iaaagos*  aad  that  *all  tlmt  it  was 

Aooeas'^ry  for  tho  pl^latiff  to  de  ia  his  deelar&tien  in  this  ease 

was  aad  is  Just  what  tho  plaintiff  has  doao*  aaaoly*  to  allege  tho 

duty  of  the  defcrndaat  aad  tho  breineh  of  th  t  duty  aad  tho  daaagoa 

result  lag  to  tho  plaiatiff  froat  suoh  breaoh**  aad  ia  the  oral  arguaeat 

counsel  for  plaintiff  stated  that  plaint,iff*s  ease  wae  predicated  upoa 

tho  allegec:   failure  of  defoadaat  to  fulfill  inplied  duties  imposed  upoa 

it  by  law*     This  eon tent i(«  of  plaiatiff  io  elenrly  aa  afterthought* 

The  deolaratioa  is  drafted  upon  the  theory  that  whoa  defeadaat  aooepted 

the  trust   it  assumod  tho  obligatioas  iaposod  by  the  saas  and  tlsit  tho 

d«.a;<ges  su»taiaed  by  plaiatiff  resulted  froa  tho  aegligeaoe  of  defend- 

aat  ia  the  perforanaoe  of  its  aaid   obligatioas*       Tho  iapliod  datieo 

alleged  ia  (he  deelcrntioat  the  pleader  ohargeo»  araso  frMi  tho  teraa 

of  tho  trust  deed*    To  iHastvatoi     The  deolantioa  allogeo  that  defsad* 
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■At  eniffrcd   Uito  and  upon  lla  dtttics  as  Bueh  tmat««  mM  ilMTMifttr 
lt«ue4  •»&  tf«liT«rtd  t«  pax^hmunm  tk*  f«num«at  bmida  tf  wiA  TimI 
OoMpaajr  issued  under  mi.iA  atrWmis  d««d  sad  ^tlkxt  thsrs^/  sad  \9r 
■•AB«  •f  sftld  InstniBtnt  and  i%»  aooeptajMs  by  the  defmidaiift  ijstd  ¥j 
B«««8ssrj  linplldcitioB*  dsfdiMlsat  hsld  out  to  purehassrs  af  bsnds» 
•i«.     Tlid  oeateaticm  sf  plalatlCf  in  twe%k»T  wealwned  V  th«  tnmt 
%}»%  1b  tUs  first  sdcitloBAl  ooimt  th«  trust  dssd  •   thf  t  furBis)i«B 
tlM  otaoiurt  of  tke  oblloatlime  of  defoadaMtt  io  ylomdod  Ib  fttll» 
BBd  its  tenuf  proT^  that  the  ooaelueioao  of  ttao  pXtador  «•  to  allogod 
obXigfi^tionB  of  d«f«Bdiait  &rif  not  warraatod  by  the  instnoient.     UBd«r 
%k0  tkoorr  of  the  dooXarf'tloa  or  tk«  proo««t  tltoory  of  platBiiff » 
tht  qtt«stl«R  as  to  \irtaftth03r  doftadaBt  was  asgllgtBt  in  ^h«  porf  orwaaoo 
of  its  dtttios  would  hBTO  to  bo  detvraiaod  froM  tlM  tonui  of  tho  trust 
iooA*     A«  to  tko  ftUcgatiMla  ia  the  oowito  respecting  general  eu^tMt 
aad  praotioot  thoso  o^nnot  prevail  against  tho  tox«o  of  the  truot  dood 
Itoolf*     (Soo  KBioltorbocker  t.  ]rt»  ■DoarlioqrB  truot  k  saTJags  BaaJCft 

The  firot  additioaal  oouat  alli^oo  thnt  defoadtiBt^  undor 
tho  teras  aad  proTlsioas  of  the  trust  dood*  was  ehrrgod  irith  Tarioiui 
duties  aad   that  it  aogllgently  fnilloa   to  porfora  the  aaao*  aatf  that 
plaintiff  ottstaiaod  daaagoa  hottaaoo  ho  relied  upoa  defeadaat  to  per- 
form its  dutioa  as  truatoo  uader  the  truot  dood*     Tho  folloniag  aro 
tho  aaterial  olauaoo  ia  the  trust  deed  that  boar  y^am  tho  quostioa 
before  usi 

**(o}     Tho  Trustoot  sKive  for  its  gross  aogligoaoo  or 
wilful  default*  shall  aob  bo  personally  liable  for  ojqr 
loos  or  (iaaai^* 

*(d)     It  shall  bo  BO  part  of  the  duty  of  tho  Trustoo 
to  file  or  atoerd  this  Xadeature  as  a  aort^^to  or  ooaiTojaaao 
of  real  estate  *  or  as  a  ehattol  aM»rtgage«  or  as  a  soarreyaaao 
or  traasfor  of  porooaal  pr ope rtyt  or  to  reaow  suoh  aortgago* 
or  to  prooi»re  any  further t  other  or  additional  iaetraaoata 
of  further  assuraaoo*  or  to  do  any  other  aot  «hioh  aay  ho 
aooeosary  to  bo  done  for  tho  ooatiaaaaee  of  the  Ilea  hereof 0 
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er  for  glTla^  notice  of  tlM  oxiolomoo  of  onoli  Iloa*  or 
tn   oxtondlSK  or  oupplMiaBtlag  tho  oaao*  Ttao  Truoioo  ohall 
not  bo  liobl*  for  the  oxoroloo  of  nnj  dlsorfltioM  or  powor 
horotmdor*  or  for  alotAkto  or  orrora  of  JudgmoBtf  aor 
Otborwloo  la  connect  ion  /oith  thio  trust  t  exoept  for  ito 
own  wilfiil  Mieeoacuet  or  grooa  neglic«noo.  Tho  Truotoo 
•hoXI  not  "bo  otolico<!  to  tako  notioo  of  nny   d«f«]ilt  until 
roeoipt  of  vrittoa  notioo  thwroof  #  oigaod  by  tho  ttoldoro 
of  nt   l«'«oi  oBoofourtli  ia  oaouat  of  tli*  boade  outotuiidiBg 
horounder*  aor  to  take  aay  ootioa  in  roeycct  of  amy   dofaalt 
waloos  roqaooiod  to  talw  oueh  ootioa  by  a  vrritiag  oigaod  by 
tbo  holdoro  of  aot  Ioom  tbaa  ouQ-foarth  la  aaoaat  of  ttaa 
boada  koreby  aecarv^  mnC   oatat^^ading  • 

*(f )  Tho  Traotoo  ohaU  aat  bo  aadwr  a^r  •bllsatiaa 
or  fitttj  to  j^rfora  any  aot  horoaador»  or  to  dafoad  a«y 
aait  ia  roapoot  thereof*  ualooo  iadeaaified  to  ito  fall 
•atiafaetioa*   *  *  • 

*(g)  Tho  reoital  of  faoto  horoia  and  ia  oaid  boada 
ffBtalaad  oh.^11  bo  ttikca  aa  statoaonts  by  tho  Coapaagr 
(oaiioago  Tttol  Co^paayt  Iao«)»  aad  ahall  not  be  eoaatraed 
by  the  Txnatoe* 


*(i)  It  ohall  bo  ao  part  of  tho  duty  of  tho  Traotoo 
to  prooaro  aay  fire  or  other  iaouraaoo  oa  tho  abortgagod 
prbporty»  or  to  roaov  aay  polioiea  ahioh  aay  be  prooarod 
by  it  or  tho  Coapaay^  aar  nAuill  it  bo  aader  aqy  obligatioa 
to  pay  r<jgr  taxoof  aooaoaaioata  or  ethor  leriea  mi  tho 
»or%«iigod  proporty»  w  to  koop  itself  iafanaod  wltk 
roapoot  to  aay  each  aattoro* 

"(k)  The  Truotoe  ahall  hare  no  reapoaaibility  far 
tho  Talidity  of  this  iastruaont*  aor  for  the  oxeoatiaa 
or  aoka«»lo<)gaeat  thereof*  aor  of  eay  boad  aecarod  horobyf 
nor  for  the  natarot  extent  or  naouat  of  the  eeoarity 
afforded  hereby  aor  ohall  it  bo  roapoaoiblo  for  aay 
broaoh  by  the  Coapaay  (Chie^isto  Fuel  Coapanyf  lao*)  of  aay 
ooiroaaat  in  thia  ladentare  coatRlned*" 

Tho  more  ooaoljtsiOBo  aad  iaferenooa  of  tho  ploador  ao  to  oortaia  al» 

logod  obllgctioao  of  defendant  oaanot  bo  uaod  to  change  or  aodify 

tho  plain  terva  of  tho  truat  dood*  Tho  apeoial  purpoeo  of  this  firot 

additional  ooaat*  ho^erer*  ia  to  ohsarge  th^t  defendant*  in  tho  porfom- 

aaao  of  ito  datioa  as  tnistoe»  ander  the  traat  dood*  vna  guilty  of  • 

▼  iol«\tion  of  tho  Xlliaois  Seearitioa  La^»  aad  ia  this  oennectian 

plaintiff  contends  that  "oa^  oouat  oontaiaa  allogi^tloaa  of  faota 

whieh  show  thf^t  the  defeadant  ib«8  aa  oloooly  and  intiaately  oooaootod 

aith  tho  ieaaanoo  aad  sale  of  the  aeoarities  hero  ia  qaootian  as  ta 
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11  .tm;  < Unit* a  XB/4  1e0  *i.-^i*^i&&  ^j^s 

Vr»bI«llC    Mill    '^   &tM9J[«    ^ttt^tiiJliS    -^Tt' 
list.   8#i    0-'    ^^!S.S•ii«Bi.S^b«i    §s*a»S*'    t 'i** 


■<<#   U  f 

:*i:vjtt     ir.';    tii 

.•*ai*«»\(f.iri 

••;»••.'  •^*,"-    •ro'^ 

'^=« 

.:! 

« 

■    .y 

aiMs*<f  &Ia«  mi  tew  aidmtii  at^^st  }:r  L^-iH-^r   tdT     i-s^V 


i}'?j»T#9a&Q 
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■akt  ih«  4«f«Kd«ait  li«U«  i«  %h»  plaintiff  uader  aaUl  Aot«*  Uni«r 
pfltrnjprayli  Sf  ••c*  6  of  the    'etfurltiov  >>«t«   C^hill'tt  Ut«  oh*  SS* 
par*  2SS»   s«dM«  3t  a  baak  a*lling  a  neouriiy  in  aay  oapaciiy  la 
•xoqpt  fr«ni  th«  pr oflaiontt  of  tha  oiatuta*     (9«*  Oyr  t.  Crolajaata 
203   IU«  App«  39««}        ?laiBtlfr  uttasyt*  to  ••«(  this  rtUa  of  lav 
toy  (ho  fvrihtjr  ccmtoatioB  "that  the  dofonAaat  ia  thio  ohuo  whila 
<oaigna%od  as  *iraatoo*  was  in  fact*  aiitf  aa  a  aattor  af  lavt  att 
*affotit*    of  th«   *iaBUor»'   as  «•!!  aa  tniat««  im<ior  th«  truat  ueo4»* 
and  plaintiff  arguos  thai  ihart  ara  aaf fioioai  allogRticmo  of  f&et 
ia  tho  doolsir^tioci  opea  whieh  to  prodiaaW  a  thoary  tltot  tho  toaakt 
aotiag  aa  aa  agoat  of  tho  Taol  Ooiapaar*  p^  rtiolpated  ia  tho  wOLo  %t 
Um  staok  aatf  that  it  stood  ia  tho  shoos  of  tho  9aol  Coavaay*  whoa 
it  aetod  ia  that  oopacityt  and  was  suh^f^et  to  tho  prorioioas  af  tha 
aot*     Thla  oaatoatioa  also  aooaa  to  ho  aa  aftorihooght*       a  ve  liaTO 
hor«tofdro  Rtated*  tho  declavrition  Is  druftod  upoa  tho  thoory  that 
tho  defeadaint*  hyvceptiag  tho  trust*   thorehy  asuwted   oortaia  allee*^ 
obXigt&tloBo  sad  that  its  aoglicoat  fv^lttro  to  porfora  its  dutios# 
iaposed  toy  tho  trust  dood*  oaaaed  tho  dsaotfos  to  plalatiff •     Tho 
allofatiaa  ia  tiw  first  additioaal  ooaat  th«^t  dofoadaat  *poraittod 
aad  aidod  aad  astdstod  ia  tho  aarkotias  aad  salt  of  said  lioads  ia 
▼iolatioa  of  tho  Illlaois  ^>«euritios  Lavy"  eanaot  bo  straiaod  lata 
aa  allogatiaa  that  d«foadA.ntt  iA  tho  Oftpticity  of  aa  agoat  of  tho 
)hial  Coa^aay*  sold  b«ads»  ospeoinlly  ia  riow  of  tho  spooial  o«aarrer& 
filod  Iqr  d«f«adnat* 

Tha  dofoadaat  has  argaod  %t  loacth  aad  with  ooasidor* 
ahlo  foroc  th«t  tho  dcolar.^  tioa  <«as  bad  for  aisjoiader  of  eausoa 
of  aetioa»  for  (taplioity  ia  oaoh  of  its  eouats*  aad  for  iasaff loioaoy 
ia  tho  areraeats  ia  o&ch  of  tho  oouats*  bat  ia  tho  riot;  that  at 
haro  takoa  of  Mm  aattort  wo  do  aat  do<m  it  aoeoss^ry  to  pass 
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tVlH^  '.^ftA  Ui»«  ««^K#  fitioiMlt^  mdi  ai   •IsTiBli  ##XAt^Mlt»ik  9di 


imu:  .        .        ^:a« 
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*9al    to    «'«3^i;ii-,i>-  SUM 
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-la. 

I194NI  tk«»«  eoBtentloAs* 

la  our  ju<JsMBt  the  o««rt  did  n«t  err   la  suvtr.lnliitf 
llM  gtaeral  «>jBid  sycelAl  d<:'»urrere  i9  the  dvol&rr. tlon  *>d  ffaoh 
c«iuit  %li«r«rof»  and  th*  judgaaat  •/  th«  Clrmtlt    -ourt  of  Cook 
Coioitjr  it  offiraMd* 

AfVZn[£l2« 

Bara««9  JP»  J*t  MiA  (Irldloy^  J»,  ooaottr* 


^atnl i^i^jsia  at  tt^  fw.  hltu  ^'w^-^  -Mi  iaM}Skt>ir^  xuc  sX 

slrtiirj  %c    ,.  .  ;\v  lit;  -i-iiMBifciiii    <*i<?    httc   ^1o  ^-s:*!!*   ^tltf^O 


1 


BBUIAltD  V.    3B0V,   Bailiff 
•f  th«  MualclyaX  Court  of 

chitt«cot  m4  3.  rjoKiir)OAJr, 

Dofondanto. 


8.   KUaXSDOiUr. 


^^ell«iit. 


I.A.  619 


2. 


MX.    Jw. 


j;  ixsLVnmxp  xhi  o^iAiy^  oi  tks  cooht. 


In  »  trial   of  rl^^ht  of  proporty,   in  tho  liunioipal 
•ourt  of  Cliloago,  beforo  tho  oourt*  vlthout  a  jury,   tho  court 
fountt  tho  rl^.ht  of  oroyorty  ie  tho  plaintiff,   X^aBta  Jacloo 
Vritor,   and   wtored  a  judi^iBont  that^oho  have  aod  rooovor  fron  zbm 
4of«n<}aiito  Bornarl  W.    &no«,  Bailiff  oi'  tho  kuBlolpia   Court  of 
Ohioairo,   oBd  9.  Rvgondorf,   iofondanto,   the  porooosioc  of  a  Chryslor 
roadotor,  vhioh  property  had  booa  leriod  upon  by  tho  oald  bailiff 
%y  Tirtuo  of  a  writ  of  cxooutios  ioauod  oat  of  oal'^.   oourt  in  a 
oortain   cauto  whoroln  8,  Bagondorf  vao  plaintiff  aod  Stor* 
YaToltlck  vao  dofondant,    aniA  vhleh  property  vao   than   in   tho 
pooooosion  of  oald  baj^iff  undor  oald  lovy.     Xho  dofondaat  Kut^ondorf 
hae  appoalod  fros   this  judifKont. 

Tho  plaintiff**  eyia«noo  tondo;!  to  proTO   that  «h«  puzw 
Oiiaeod  tho  oar  in   quootlon  frosi  id>tOTO  £arrott  (who  «aa  also  knovB 
aa  StoTO  PaYoltlok)   on  Auguot  39,  XtSSs    that   oho  paid,   at  tho  tUio, 
#100  in  oaoh  and   a^^rood  to  pay  $4^9  that  »as  th«i  duo  oa  no  too 
ooourod  hy  o  lAutttol  Mortgago  on   tho  oar;    that  oho  ohtalaod  froa 
Barrott,   at  tho  oame   tlxo,   a  bill  of  oalo   sor  th*  ear;    that   tho 
oor  «ao  dollvorod   to  hor  at   that  tiao  and   that  It  thereaftor  ro« 
malnod  in  hor  poooeooloa  until   it  ^ao  oolaod  by  tho  bailifT;   that 
•iBOO  tho  dol ivory  of  tho  ear  one  haa  paid  tho  hmuk  of  Aaorioa 
•Ix  ohattol  Bortcago  no  too  for  |50  oaoh»   ooourod  by  aaid  aortgago. 


\ 


ii&tt' 


ASMoae 


■■*•<'  I  y 


eiB  JlI'3S^* 


v^    Vi  '•<»''' 


,9sm£ia'- 


.?.   'I  !     '■'■-      '>-  do    •»*«!»>?'«»«    .£ft#JfAif®    «    "^    jMI^T.»ft*« 


.  •  »H  4$  t9a  M#*  xi  k»Tii9  ft  4*    , .  ■'-Oii  ■ 


i«1l  n»j«n  ^^%i-tm  t04tMii»  xln 


•«• 


9«««tt»»i«n  «t'  th«  titaryal^r   tubsmiucnt   to   tk«  •ll««ed  bill  of  •«!• 
«Bd  h«ul  a«eur«d  tte«  llcens*  for  th«  f«llovlng  yf»ftr  In  his  nam*, 
Thi«   «eattlu«iT«X7  9«t«l9li»ti«s  that  li9  v««  the  o«&«r  «r  tli«  prop^rtj 
1b   qaeatioa."  th«  trial   court  vac  4tt»tlfi«d  In  rinding,   uadar  Uui 
f'lots  of  t]b«  aa««»   that  tha  pXalntiff,   and  aot  Barrett,  was  la 
pa»«*»loa  9^'  ^^«  Chrytlirr  aubacQuwDt  to   th«  all«c«4  bill  of  sala. 
It  appears  that  Barratt,    la  hlii  own  nasf,   fllad  tha  applieatior.   Tar 
thfi  liaaniNi  far  th«  ear  for  tha  yaar  1929,    that  the  plalatiff  paid 
lil»  tha  aiouBt  ha  •xp«nd«<!   for   the  ll$e»n?»c  f99,   «id   that  t»hc  did 
aot  know  thai  h«  aaad  hio  ema  nana  la  tha  application,     tha  appallact 
aonoadao  '*that  the  iaauanae  of  lle«>naa  la  »&ly  prjj^^j^  facia  aTido&ao 
and  i^t   eofiolttslTa  and   lo  subjeet   to  rebuttal,**  but  he  Inaista  that 
ander  all   tha  f^^tota  and  olrouKJStancea  9f  the  oaae   the  aripa  ti\fiiM 
aaao  vaa  not   euooeoafully  rebutted  by  the  plaint  iff.     The  fcpp«XXimt 
hao  elted  a  aufsber  of  peraonal  injury  oases  in  «hltth  the  oeurta  hi&To 
hold  that  ^«re  a  plaintiff  hae  ahoma  that  a  lie^oo  nuKb^  en  a 
TOhiolo  at   the  tlae  of  the  aeoident  was  Isaued   to  the  defendant  it 
made  out  a  arlaj^  f»cle  eaae  of  ownership  of  the  TOhielo  ia  the  do* 
fondant.      In   the  sreaimt  ease,   the   oYldenoo   sitovs   that  the  oiain- 
tiff,  &  vorkiag  girl,  did  aot  knew  that  Barrett  had  applied  for  the 
lieraso  in  his  o«tt  ttaBO,  but,   assaaiag  that  the  app«llaiit  fuUle  oat  a 
oJTiJMa  ffcoie  ease  of  ownership  la  Barrett  by  proof  that  h«  applied 
for  the  lieaaaa  in  his  owa  nemo,  aoTortheless  wo  aro  aatisfiod   that 
the  evidoaoe  of  the  plaintiff  entirely  ra^uta  the  presumption  raised 
by  ^o  liaesse  that  was  isauad  upoa  suoh  apiilieatioa. 

Vhile  Mr.  halklc,  one  of  the   attcrneya  for   the  appellant, 
was  on  the  stand  teatlfyiag  for  hint,   the  following  oocurrod:      *Ur. 
Malkln   (attorney  for  ftppellent):     Ihat  conwersation  did  you  haTO, 
if  any,  with  hr.  Barrett  at   tiie   titto  the  lory  was  »ad«t     The  Court: 
Are  yott  objeotlngt       Br.   Saith  ( eounael  for  plaintiff):     tea.     The 
Court:     ObJcotloB  sustained.        c^.     I&en  you  arrived  at  tha  garage 
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X.*"?*''Tc^-  "^''J   saw  »fi  j«^l-  «*fltoi  C4#*«*  'i|j[<Mr.i^«B-f»f. 

%t>'i    .toi^«»iX^<t^  »<i^  fe^llU    -  ^^^  sift  fli    jl^^Tfs:.**'  '•*?«*   ffp^^e^  01 

hiftj  TtlJ»lfiil<?   «»#<*   tsM3    ,  ^f.^    tftl  TJi*   #.-■  ..    t»^^ 

fi  ^^fc  »t^M  4niiiil9if^  i»tlS  iiuii  ^lmmm»  t^uii   ^^msa  4Rr«  «!*'  «i  ««a*&lX 

^?ix^»  *.d  3-«ii?  t^i?^®  if^  tsm^pum^  ml  ttlM»%t*&*»  ta  #it«i»  »ia4l  j^«;.iia 

^Atli   N»il«jt##s  #<?«  «■«»  tim* JMsUvtifVia  ,»(i««i  ffirj»  al^  a£  »iuw«iX  ft^  not 

,JanXl9«^  *i&   ««*t  «f»i<;'x«t^«  «ii^  t«  Mitt   ,ai;ai:i»ii  .ylL  •x:ifar 

.^i^"      ;lb4nTii9«<»  fMSiVttXXAt  «>^io^    ,«iii  'lAt  si«lt^i#««;t  ft<«»^«  •III  IM  •«« 
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dld  kr.  B«rr«tt  olftln  title  te   tha  oart       A.     U«  did.     %,     iQiat  di4 
h*  say?     Kr.   Steltln:      I  objeat  to   auea  «t«i«M«Eit.     Tka  C««rt:     Objaa. 
tioB  auat&lnad.*     The   &9;>flIXaBt   aost«ada  that   t>t«  ooort  arrad  I0 
•uatalnlBg;   tha  abjection  to   iha  laat  quaatloa.      In  th*  ar^;u«iiit  la 
aupport  of   tiiia  oontantlon  tha  appallant  »aaimaa  that  tha  preaf 
ahavs  that  Barritt  vaa  tha  a«aoi  of  tha  plaintiff  «Bd  that  tharafora 
tha  appellant  had   the  right  to  ahav  by  the  witnaaa  that  Barrett  at 
tha  time  of  tha  la-vy,   tha  plaintiff  not  being  preaant,    etated  that 
he  vaa  tha  o«&«r  of  the  aar  an*!   that  aaeh  atataaMAt  voold  ba  binding 
on  the  plaintiff,  ££.rrett*»  Hlleged  prlnelyal.     Sttah  a  aontai.tlaa 
reqalrea  no   ancvor.     feorecver,   it  »T>p«*are  that  ^en   the  ebjeetloa 
vaa  euetained,   the  appaXlfUit  »ada  no  offer  as  to  nhat  he  expaotad 
to  praTO  by  the  wltneaa.     He  la,   therefore,   in  no  poaltlon  te  alaia 
that  h«  wae  hurt  by  the  ruling  oT  the  eourt. 

We  ar<>  eatleflef^  that   the  Ju-4  jieat   in  the  preaeat  oaaa 
la  a  jaat  oaa  and  that  it  ahould  be,   aad  it  le,  afflroiod. 

AfVUUIKD. 


Samoa,  P.   J.,  and  Srlaioy,  J.,   concur. 


"^ 


S39«9 


J 


:v- 


WILLIAM  W,   flTTTt 

A9f«llt«9 

T« 

•TROUKITT  TRU  ?T  A   Ur.POElT  CO«t 
a  aorpor«tloii» 


A.  619 


CliiCVIT 


»•  jTOf xcx  soajtlan  X  livkioq:  thb  opisioi  of  ¥SB  ooimT* 

lllilfUB  &.     i«ty»  plaintiff »  am<i  .n«eujrlty  Irtut  A 
]3«p«tit  Coapan/t  «  MrporAtlanc  d«feiidiMi««   In  th«  Clrmtlfc  Caturt 
•f  Caek  ^^ountjrt  far  .<ittarnaj*»  ftas  olalaad  to  ^  tfu«  hla* 
fkart  waa  a  %rlaJ.  ¥«far«  ilw  oouvt*  with  a  juryt  aad  a  T«rdlet 
ratornafil   la  favar  of  iho  pXalabi  f  Id  t.ht  a««  of  Mt850«     Ja49» 
aaiii  «a«  ontcrotf  on  the  rart  lot  and  tho  Aofoadant  haa  appoaloi* 
Tht  plalntl'  f  haa  not  fUad  a  brl«f  1«  thla  oourt* 

TiM  dofaadaat  pXaadod  tha  «os«r&X  ioauo  and  f llod»   la 
aujrport  of  the  aiUMt  an  afflc^avlt  of  wrrlta*     Thareaftort  ^ 
lenTo  of  court  t  It  fUod  an  aMoaded  aff  l«ATlt  of  merit  a  in  whioli 
it  avarrod  th^^t  it  hA<t  a  good  defoaac  apaa  tha  aorita  ao  to 
l^7»50&  of  plaintiff* 0  olalai  thfit  tha  dofoadaat  vao  not  liaUo 
to  tho  pXaiatiff  la  aay  aaanor  except  for  oortaln  eorriooa 
renderod  hy  tho  plalatlff  aa  an  attoraoy  at  !<»■«  to  tha  defeadaaA 
ayoa  a  apeelal  oontmot  la  whloh  the  aaoaat  of  plaint  If  f*a  omv*** 
aatlMi  vao  fL&etf  at  ^lOu  per  da|r  for  tiaw  eaployed  In  eoort  waA 
tliat  no  aore  than  ten  dajo  wore  ao  e;^plo9red»  aad  that  no  aorc  thaa 
II » 000  vao  dao  to  tho  plaintiff* 

In  Aacaatf  1921»  a  rohbery  oocurred  at   tho  oafot/  depoait 
▼attlte  of   the  defondaat  eoayakay  aad  therenfte:    aix  evito  at  law 
wore  brought  \y  Tarioua  box  holdtri  to  roooror  froa  tho  dcfeadcoit 


ei8  ^  V??;2^ 


'i'I3ftn;;l«  Kl 


.TVS'K^.   •S,4ir«l«WK. 


) 


9bSU 


^UOXt 


»T3«!m?&  «»«  to  KOJjri^^&.  mt  <i. 


mjwxba;^  4<*iTsta  .."■« 


•■«.  ^.  *  ■;,  .'•  "i©  awi^fii 


3I^&.:.< 


.  ^TOO;?    tsS    —    :■' 


the  ooat«Bts  of   tlMir  r«q^«e^iT«  safety  d«p*slt  1i«x«a« 

TlM  pl0.intiti    MMxi  to  rto«T«r  f««s  f or  ••rrloet  im  ilM 

ffell5L£  ▼•  -09<tfHty  Tynn»  ^  ?>«gftU  ^ft*t  Mpochulta  t.     cour^lty 

SffiwrMy  y"»ffJ,i  i'-gpoift^  ^ft«»  Idl££l  ▼•    cottTity  Tnt»t  4  i^tooBit 
£&••  QfmMI  yt^  Ctfyj^fTt*  ^Hm  ▼•  r^»wrlty  Tn>»l  &  D»p»»it  Co.  and 
goo»lo  T*  insjLilLA^*       It  WHO  ooaoc404l  ^y  tho  d«fo]i4niit»  on  tho 
trial*  iha^t  whatoTor  oourt  ivork  tho  plaintiff  did  in  tho  taid  oaooot 
ho  «aa  attthorised  liy  Uio  dofcadant  to  do  and  tliAt  tho  only  quoatien 
ia  t)M  oasof  oaro  tho  ono  ao  to  how  th«  eo^poaaation  should  ho 
dotomined «  wae*  what  aotmal  tiao  was  o.cat  in  eourt  in  theoo  oaoos* 
Ao  to  tho  aaouat  of  eoaipoaoati^t  tho  plalatiff  elaiaod   (a)  that 
ho  vao  oatitlod  to  reaooaahlo  ocnq^no-^^tiMi  for  all  oerrieos  that 
ho  rendertd  in  tho  oaaoat  and   (h)   that  tho  plaintiff's  olaia  aao 
upon  an  aoeottnt  otatod*     The  defendant  oMitoadod  that  thero  «ao 
a  oyooial  ooatraot  hotvoea  tho  pnrtioo  that  fixod  tho  plaint if f*a 
eoapenuatioa  at  tho  rata  of  i'l>0  a  day  for  aotaal  tiao  optat  la 
ooart  aad  that  ho  wao  to  ho  allowod  aothlag  for  othor  work  doao 
oa  tho  oaooo* 

At  tho  ooaelttoioa  of  tho  plalatiff *s  oasot  and  agaia  at 
tho  oonoluoiea  of  all  the  erideaeet  tho  defendant  aoved  tho  oourt 
to  iaetruot  the  Jury  to  find   tho  ioaaoo  for  tho  plaintiff  and  to 
fix  hli  daanceo  At  the  «ua  of  >ltOOO«     Both  aotioas  voro  deaiod* 
and  the  defendaat  exoeptod  to  the  actioa  of    the  o.urt  in  denylac 
tho  aotioaa* 

The  defeadaat  thas  etateo  lie  ;ositioa  la  thio  oourtt 

*Tho  uBoontritdiotod  e-videaoo  hoiag  that  thoro  vao  a 
eontri^ot  between  tho  parties  fixing  tho  attorney's  feeo  at 
the  r?it«  of  41CK)  a  di%y  for  the  tiao  spoat  ia  oourt  oaly  aad 
no  aoro*     The  poaitlTo  «Yiti$>noe   (plaintiff's  ovn  eTld^noo) 
to  thnt  no  aore   than  ten  dayo  were  Bp«nt  ia  ooart  and  that 
llfOOO  is  due  to  the  plaintiff.     There  eannot  he  a  eontraot 


-«- 

t«ii«'  s^^i/v^xstK  list  "tot  ttSi'i^v'JKK-v^aii^'::  ^»X^I^««  ««»  mi 

®»«k&  aiiew  i*>il^^«^  s©;i  ^M-xi^'bts  b9''mi:  <<.  sbhU  hn»  i-iS9ti^ 

*«<Ni««  9tA$  am 

»2!   tofts   ''-iil^illAi^i   aefyt   'i'fe'i   »«*»»«,? 

tvi>«£2t^  £!^!»j^':agislb  f.t 
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b«ih  •xpr««8  Had   laipXied»  pcrtailiilBir  t«  tto  ««i«  ■uillJ«ot 
ai«it«rt   «xlBtlaf  lit   tha   saat  tla«.     Tlie  •xyr***  eoBtraot 
•  llvlnntee  any  p««Al1iiliij  ttf  an  lapll**!   oontr&ot;.  v.«   sub* 
Mlt  thUf  «>Yttn  o»  th«   theory  thnt   th*r«  wy^.*  an  Ijmilled 
•«tt%r««tt  under  the  coapeteni;  tvi<!:«n««  In  tY»  ciiM  tlui 
larctti  auMUMt  plftlnbiff  la  «ntltled   to  r«««ver  le  <^l»^oo« 
Th«  Iart«at  mm  •»  pX«iatiff*B  coagpciiaation  u»d«r  tta* 
eompcteat  •Tid«no«  la  B«t  to  •MMtH.  I1»!I00  oa  account  of 
vhleh  h«  adMits  roeelvlce  $^00.     Tlio  rord let  of  tte  ^ury 
waa  theroforo  ooatrary  to  th«  orldoaoo*** 

Tho  affidaTit     of  aerlto  of  tho  Uefoadnat  avorrod  "that  tho  defend- 

aai  has  Bot  b«oo«o  liable  to  kix»  plaintiff   la  aay  Banaer  except  for 

eortala  eenrleeo  aa  attoraej  at  law  roaAered  by  aaid  plaintiff  to 

tko  defendaat  upon  a  ayeeial  ooatract*  flxiag  the  aaonat  of  eea- 

yoaaatlon  ftt  $100  per  day  for  lino  enplogred   la  eourt*"     Tho  plala* 

tiff  iatro'JttOed  thla  affidavit  no  part  of  hia  oaae  aad  it  la  tiM 

only  eyldeaoe  la  tho  oaae  th't  relt«*tee  to  the  tex»o  of  eaployaoat 

of  tho  plaiatiff •       The  ceatentlea  of  tho  plaiatiff,  aade  duriac 

the  trialf  thut  hla  ol«la  had  b«eoHe  aa  aocoaat  atated  and   that  tho 

aaonat  dae  «aa  therefore  fixed*  oaanat  ho  aaetaiaed.     (See  Heary 

fil-J^*  ▼«  litJttBDUL*  ^^  I^*  ^PP«  SlSf  taiA  oaaeo  eUed  thcreia*) 
la  oar  tIov  of  tho  oaae  the  only  queatlas  for  «a  to  deterMlae  ist 
hov^  aaay  daya  did  tho  plaiatiff  apead  ta  eoart  la  the  trial  df  tho 
af«reaaid  oaooa*     fho  defeadaat  pr-otieally  eeaoedee«  aa  ice  roai 
ita  ettateaont*  thrit  there  la  ciwqpotoat  eTld<?BOO  teadiag  to  ohva 
that  he  waa  entitled   to  eh»rce  SlfSOO*       e  havo  oarefuUy  read  tho 
eTidvBoo  of  the  plaiatifi*  bes».rlae  upon  the  Inatont  Qaaatiea  and  «o 
aro  aatiafied  thrt  it  ahooa  that  he  epeat  three  daya  ia  ooart  ia  tho 
trial  of  the  grooMaaa  Shoe  Co*  eaoof  foar  daya  in  the  Caperior  Court 
ia  the  trial  of  the  Foater  oaae   (there  aaao  tvo  trialo  of  this  oaao) 
aad  «ie  day  ia  tho     ppellate  Coartt  vhen  the  oaao  «aa  there  oa  appoal| 
tkroo  daya  in  ooart  la  the  trial  of  the  Lippchulia  eaoot  tvo  aad  oao« 
half  daya  ia  eoart  in  the  trial  of  the  Og  oaae|   tvo  daya  ia  e«ttrt 
in  the  trial  of  the  IiWao  eacef  two  and   one-half  daya  ia  coart 
ia  tho  trial  of  the  Oeraan  Hod  waxrlera*  Union  caao*  aad  tvo  daya 
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In  oourt   In  th«  trial  9t  PtoaU  t»  J— ■  •%  •!•     Tba  deftadliuit 
lBtr«duo«4  no  •Tldeate  to  eontmdlet  9r  iJipoocli  tho  plaintiff*! 
OTl<le»oe  la  tA«  aatior  of  tl»«  apont   In  ihe  irlftl  of  «os«a«  Tho 
toiol  il«o»   fch«rofojro»  opoai  V  t.ho  plaintiff  in  oourt  la  tlu 
trial  of  ooooo  «aii  kAontjr  d«?yo»  and  a%  tlou  por  4e7»   tho   total 
aa^nat  for  vhiob  tho  plaintiff  naa  oatitloO    to  oovpoaaatloa  «ao 
ISfOOO*     It  la  eoBOttdod  that  ho  reeoivotf  #800  on  aoeoaat  of  sorrlooo 
roatforoti*  aad  thorcfore  ibo  a<«t  aaouat  due  tho  plalatlff  from  tha 
dcftndiMit  la  IX>800. 

Tho  tfefoao»:at  hao  arguod  thnt  aortala  orroro  voro  ooMalttoA 
hj  tho  trial  oourt  t  hut  In  oar  opinion  it  la  aanoooooary  to  o«i* 
aider  thoao. 

^0(Or<ilagly»  if  withla  ton  da/o  tho  plaiatiff  fileo  la 
thlo  oourt  lb  roaittitur  of  ll94S0»  tho  judcaoat  againot  tha 
dofoadfi^nt  will  ho  affiraod  for  Il»a00|  othorwiso  it  will  ho  rerorood 
aad  tho  oaaoo  raaimrted  to  tho  Circuit  Court  of  Cook  Cotaity  far 
anothor  trial* 

Aff  nam)  FCK  |i»soo  ov  m£Mitmm§ 
emsmxn  wcfmsm)  aid  Bsauaoizii^ 

Baraoo*  i**   J«»  aad  Orldloy,  J»,  eonoar* 
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rm  T,  A.  rjIXl?T3?  ntESSRTE  COMPiOfY, 
«  eorp«r»tl4»at  for  iiM  tt»«  •/ 
Hetrtforc!  A«ci4«ni  A  la4««iaity 
C«ap«ay>  a  strptxationy 
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OF  OXIC  ao»  «  oerp«r '.tl«m» 

App«1Jl««  • 


.A.  619 


VKGM 
RXOK  COURT, 


m»   JV'dtlCK  nCAKLAI  D^ZVEBID  THX  Oi»IHXOH  07  TXB  CClZiT* 


In  th*  Sttparlor  Court  of  Coolc  Couatjy  Tho  T.  A«  tnldor 
Prosorre  Coajmnyf  a  eor^or^tiout  i ox  tho  oao  of  Hartford  A«cido«t 
*  IntfOBUiity  Coopmiyt  o  aor]?eratioB»  plaiatiff*  »uo<i  Tho  Pooplos 
Tmot  J^  Savlaco  B&nk  of  ClLioa«o»  a  ooryoratiaat  4«foadantt  in  as 
action  of  aosuapolt  to  roooYor  tlM  om  of  |2»836«08,  with  Into  root* 
Tho  oaoo  v^ao   trlotf  hofore   tb«   court*  tilth  a  Jury*  anii  aftor  tho 
OTi<lenoo  of  hoth  |Mirti«o  haA  hooa  hoavd^tlM  ecurt*  upon  KotlOM 
of  tho  dofondant,  dir«ot«d  a  TorOiet  for  it*     Judiwiat  vao  ontorod 
on  tho  Tordlot  and  thio  appoal  folloood* 

Iho  plalatiff  flloO   tho  ooa»o»  ootuita  and  alno  an  affldaTit 
of  olala  sotting  forth  that  tho  defoadunt  wao  ongaifod  In  tho  goaeral 
haaklBf  buoinooo  in  Chio^igo  and  that  tho  plaintiff,  Tho  T*  a.  nnidor 
Proo^rro  Conpany,  «ao  oao  of  ito  depooitorot  that  hotwooa  Umj  4, 
192e,  and  CoooirfOor  ••  I«3d,  pXaiatiif  drov  oort«(ia  oheoko  oa  tlM 
dofottdant  hank,  payahlo  to  the  ord^r  of   "l^vid  Mjroa,*   In  Tariono 
a&ouatB,  agf-rogciting  |2,23d«0S|  that  o«eh  of   tho  oiwoko  «ao  oiihao* 
qvtontlj  paid  hy  tho  defondaiit  to  an  nnatithorisod  poroon  or  porooao 
upon  tho  forgod  and  ttnauthorlso<!<   lat^oroonont  of  the  noso  of  tho 
payoo,  and  tho  pay»ontt  oo  aa^e  chargoci  to  tho  aoooant  of  tho  plain- 
tiff) that   tho  heni:ficial  plaintiff,  Bertfotd  Aooldont  &   Indomlty 
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ospa^t  ««B  ihereuj^o  •blls«d  to*  amA  dld»  I17  Tirtv*  9t  m,  •«Btonet 
6f   indMRitj  with  tlM  plblntiff »  p«y   to  it  oa  Juno  16»   1927*   tho 
•m  of  |S0356*Ot»  aad*  iq^a  sack  f«jnMBt»  booam  tttibrocotcd  to  ite 
righto  of   tald  ?roo<rTe  Cocpaay  ««alii6t  s&ld  baak*  oad  also  rteciTOd 
froB  said  laoi  aonttoacNi   ooapaajf  «  fomal  vrlttsn  asKig'wont  cf  all 
its  elalMS*  «te.     Tbe  defeadnjii  filed  zmfcm  MMUdod  fleas*  tlw  f lro% 
of  vhleh  was   thLO  |(en«ral  ioeuc.     lemurrexa  wore  suat&ln^  as  to  tlM 
soeoacl*  third  and  fifth*     Tbs  foartk  arorrod  a  aalTorsal  cast  as  of 
baaks  to  ko^  ao  record  of  tbe  p&Taoat  of  ekscks  exeeft  the  date  of 
aeoeptaaee  aad  payaeat*  aad  the  saooMt  paid  aad  ohFirgod  against  tho 
aeooaat  of  the  cieposltor*  hut   to  st&te  a  wmthl/  aocouat  with  tho 
dcpooitor  &ad  jetara  t^  tka  depositor  iifith  suoh  stateaoat  all  oheoko 
aad  Touehero  ok^rged  agalast  ais  aecouatt  sad  tk^t  it  «as  a  part  of 
sttoh  aaiversol  eustoa  for  ti»£  depositor  to  proaptlj  exajdae  such  state- 
seat  aad  eke  eke  or  %eiieker«»  and   to  pr^aiptljr  as  lify  the  bank  of  aaj 
diocrepaacj  therein  aad   to  proaptl/  retain  to  the  bank  any  repttdiatotf 
check  or  votulMr  with  an  affidarit  ot&tiag  speelfioftlly  tho  depositor *• 
obJcotl^B   theratOf   that   ia  the  i&bseace  of   the  ropvdiatioa  of  a^jr 
oheck  la     aeh  samor  all  pAyaeattf  sot  forth  la  such  stateaoat  of 
aooooBt  beooao  proper  oh^rgoo  aeainet  tho  depositor's  aocotat;    ttet 
tho  plnintlfff  by  op^nlat;  <u>  ftcoount  «>.  %h  the  defendant  ae<iaiei 
in  saoh  custon  aad  prn;.tieef  anc  tliat  it  did  not  00  repudiate 
return  to  the  defeadrnt  bttak  aay  ehAcks  now  elaiised   te  hare  boon 
Inproperly  nhf^rgod  against  its  Aocoaat*     ?h«  sixth  m«ded  ploa  aTorrodi 
tlffit  Paal  S«  Hart  waa  plaintiff's  sales  aawigor  for  the  ^siladolfhia 
territory  and  that  he «  in  the  regalAr  ooaroo  of  hasinose,  aoleotod 
and  eisployed   salesnea*  etA*»  and  approvod   thpir  ata^rlos  and   exposoo 
itesfts*  aad  that  it  wes  within  the   Boope  of  hie  datiea   to  nake  ont 
payroll  lists  aad  payroll  dheoka  for  plaintiff  and   tnutosit  saoli 
checks  to  plaintiff's  office  at  I^oehester,  Ve«  York,  for  signataref 
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ilittk   In  t]&«  cottr«e  of  suoh  eaplo^niMnt  h«  p«dtf«d  the  plaintiff's 
9«arrell  llr>t  ¥7  ad<Slac  th«r«to  tlie  flctittouc  ntuM  of   "J)aTi4  ItjrroB^* 
A  Bon*e.'.i«<iiM«  pnro«R*  knowB  to  Um  ylolmliff  «aid   aaid  Hart  to  ^o 
o«ok»  and  tk>»t  Hart  prej^aro^   ti»  clieoka  is  eoatroreray*  p*ya]ilo  Im 
oaltf  "yjroiit*  aiKi   Kent   ftucli  ebecku   1^9  plAJLatlff**  off  loo  at  lioohootor 
for  aic«3t«rfft   «<h«r^   thoy  wore  ot<aiod  and  aftervurOe  retnmod  to 
•alA  BaiMit  vlte   thexouponf  withoui   authority*   InAoraotf    tlw  naao  of 
aaitf  *lyTOS*   tk«rcoB»   cfulird    tboB  and  siKapproprlated    tbc  proooodo 
therroff   th«t  o&id  chocks  varft  flft«r«f>jp4o  ehrirged   to  plalBtiff'o 
aooetati   thfit  «ai<2  <^ecke»  t.lioai;h  nOBin^i-lly  pajaUo  to  >yreB*   «oro» 
a«  a  matter  of  1a«»  p'lyaklo  to  boaror  •     The  8«T«atk  aaondiod  plo* 
cont%.ia8   the   stmtt  a7tra<st8  «a   tbe  sixtM  asct  adds  tkat  if  tko  pXaia- 
tifft  darlAg  the  tiiM  in  qa^atloBt  hac   duly  oxaaiaed   ita  paxroU 
lieto    aad  h^  oiiopmro^  a&ld  Xiiita  «itk  tko  B«itkly  bank  atatcBoata 
rmd   roackera  sa^joiittcd  ky  tko  eefeadaat  to  tko  pl&iati/f  cttria^   tke 
^iao  la  Qtioati<»  tke  forgoo  iadoraeaoHts  voalci  hare  koen  i«Bi«ciatoXjr 
diaooTOTod,  aad  that  plaiatiff*a  failare  to  do  ao  aodo  a  coatiaaaaao 
of  (.ttch  forirod    ladora«oa%o  poaalbJLe*       Plalatiff  filed  replieatioao 
to  t>ic  foartk*  ftixth  aad   Bereatk  aamdod  pleaa* 

Tke  evldoBoe   mhsni^e    (later  ttH^)  that  plaiailff  Tko  T.  A. 
Caidor  Freaorro  Cos^paa/*  oimcaetee  a  l»rse  bualoeas   tkroogkoat  ttea 
tfocuitrjr  aad  thtt  its  groaa  aalea  duriag  tka  jts^r  1926  snoaated   to 
M»729 •355*031     tkat  it  capXoyed  k«t«o«a  390  and  3(>0  oaleeBea»  dia* 
triot  aa»a{r«rat   atoek  olorka  aad  «arekoaaoiKB»  andt  la  addlticM 
tker«t0t  elerlonX  kelp  to  tka  awaker  of  150|  tkat  it  oua  a  lari^ 
dopoaltor  of  tko  defendaat  kaak  aad  oa  Jsaamxy  1»  lS^t»  kad  a  ourplao 
kalaaoe  of  $6«0»457«19|   that  <>aul  M,  Bart  vao  oaplogrod  by  plaiatlff 
aa  distriot  aalea  aaaaKor  for  its  i^kiladol^phia  tsrritoryi  that  ko 
oagaiEOd  the  sal«aMea»  ateaograpkero*  var^koaoeoMa  aad   trackaoa  for 
tkat  dlatriot*  approrad  all  of   tkoir  aalarj  aad  oxpoaoe  it^etto*  aad 
cmttrolled  tko  aetiTitiea  of   thf  so  ei^loyeea  la  geaoralt  tkat  ka 


•J  tl^BX^  Mxn%9^rwxiii^^  III  B^««tf>  ^i  ^j*"!^  *!*»»  ^--rf*  aa»  «da0« 

n3f*^lf(  h9kif9«m  i(4a»T#a  iMtt  Hxks  «if#:ur»t  »^i  «^ 

«C^   ;f««is»«^f*;^    ^*3i«Brf  oiTtaX  <»   bs^dtfdSO^   «^afl9«»S  €Wt»«tgT<  1»A|» 
Ov^    >j4as»r  .^r  8^4   isAlxe^  «»X^»   si»srs  •#/  fie  xtSsaaft'.' 

a«J: .  ir:    i^rta  1i9l«4  4Bi«dat*)ci6  «jC4  *!:•  i»41«v^^. 

tli4:v  Fi-^vcr  srt  ojaar  4*t.-  'r  .•  ^.i  |9I»Tffi«0»a$  le  «j9ft  !.t.^c? 
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•PpTvree  tht  aaltoiai**  r«p«rta  of  ■Kit  Mid  •■x^tmoi..  Tottobera  and 
««nt   i\m  siuM  %•  the  Roehaatar  offiot  af  Um  plalBtlff«  vhcra  pay 
•teeka*  iMaad   an  unoh  aalaa  report  a*  vara  ihaa  aa^a  out  aad   aignad 
and  aant  to  the  pajroaa  tliaraafi  tlMt  batwaaa  May  4»  1026t  aat  Daeeabar 
•t  l^ae*  Mart  Bada  out  praiandad   anlaa  raparta  af  a  fiotltioaa 
paraoB*  daalgaaiad  aa  "Darid  Mjtob*"  glTla^  hla  addraoa  at  Tarloua 
iMtala  throu(;hettt  the   cottntr/i  that  thaaa  rtporta  vara  aaat  to  tho 
Hoohaatar  offlaa*  togathar  vitli  othor  gaaulaa  r«porta»  for  thi 
purpoaa  of  haTiiiff  pay  abaoka  iaanad  tliaraon  by  tha  ofiloara  of  tlw 
oonvaayi   that  tha  officials  who  aieiiad  and  oou0tereigiie<:   the  oheeko 
aotfo  payable  to  *ii^rid  Myroa**   hod  no  Icaowladge  that  tha  payee  irao 
m  fictitious  paraom   thut  Hart  woulu   thoa  oaah  tlieae  cheoka  af 
Yariouo  plAoea  la  the  Ualtoti   ;:>tciteaf  th^^t  la  aaaio  lastanoea  ho 
oeoared  peraonol  ladoracaoata*  vhlle  la  otiwra  the  eheoka  he&r  tho 
ladoreeaeat  of  tho  naae  of  the  flotltlotto  payee  oalyf   that  theao 
oheoka  «er«  la  due  eourao  pareaoatod   to  tho  defoadAXit  haak*  upon 
whloh  thoy  wore  dr&wBv  aad  tho  defea4aat  hoaored  thoa  aad  ehargod 
than  oc<kiafit  the  exoeouat  of  Ito  depooitort  7«     •  balder  Praoerro 
.:«ag^aByi   thf>t  amithly  otftteaenta*  with  tho  e^  noelled  eheoko  attachedy 
oere  seat  to  the  plalatlff |  thnt  the  forger loo  wore  aot  dlooororod 
hy  tho  plalatlff  until  Karoh  or     pr Ut  1927 |  that  Hnriford  Aocld«at 
*  xadeanlty  Coayoay  loaaod  to  the  plalatlff  a  hond  laaurlag  it 
agalaat  dlehoacot  aoia  of  Bnrt  and  that  ohoa  the  forgarloo  wore  dlo* 
eoTorod  tho  pl&latlfr  filed  a  olalm  agaiaot  o^ld  indeaalty  Ceag^oBy 
for  tho  aaouat  of   the  forged  oheeka  and  aald  Xadanlty  Coavaay  pai4 
tho  olala  la  fullf   that  tho  defeaduat  haak  oollectctf  froa  prior 
iadoraore  tho  amouat  of  three  of  tho  forged  eheoko*  aggregatiag 
#207 .oa* 

It  la  apparoat  froa  the  reeord  aad  froa  the  axgaiMata  of 
the  partioa  la  thla  ooart  thnt  the  eoatrelliag  qaoatloa  beforo  tiM 
trial  oourt*  oa  tho  aotloa  to  dlroot  a  Terdiett  waa  the   allagod 
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n«glige]i««  of  tlM  pl&iatiff  •     TIm  AetmAamt  evBttatfa  tluit  *tlu»rt 
•mm  b«  ao  reoorerj  i»  thie  ea»«  b«eAas«  th«  Bcsl-i>8«»t  ami  •ar«l««« 
eoaduot  of  ttae  Salder  Prooorv*  Coarpaaj  o&nood  tho  looooo  oo«plalBO<l 
•f  •*     Tho  plaiatiff  coaieads  that  "tho  :ialder  Prooonre  Comwagr 
was  aot  n«glig«at  or  earoloos  la   the   condttoi  of   Ito  busineoa** 
It  bao  boea  volX  otatod   tlmt  ao  rule  ean  bo  laid  doaa  tbat  will 
ooTor  •rery  traaoaotloa  botvoea  a  baak  aad  its  dcpoftitor*  aad  oboilM 
or  aot  a  depositor  hAo  boaa  aoffligont*  audt  bo  deteraiaed  bj 
tbo  f^eto  aad  olrcttasteiaooo  of  tho  partleul&r  oaoo.      Ttor  a 
OArefal  ooaoidomtioa  of  all  the  oridoaoo  boarlag  apMi  the  ia- 
•taat  (|tt«stlon»  wo  aro  oatisfied   that  thoro  vao  OTi^eaoo  tenrllag 
to  alMia  that  tho  plaiatiff  had  exoroiood  that  dogroo  af  oaro 
vhiohf  aader  all   tho  circuast»ttooB»  it  aao  ita  daty  to  do*     If 
tho  oaoo  had  booa  aubaitted   to  to  ^wcj  aad  tho/  had  dctsraiaed 
tba  laotaat  qaeatloa  i«  favor  of  tho  plaintiff^  iB  o«r  Jad^Mnt* 
tho  defoiidi!tjit   oottld  aot  have  fairly  argaod   that  tho  Terdlot*  iM 
th>s^t  rognrdt   «^aB  ttBoupported  by  eTldeaoo*     C>a  the  other  haadf 
ao  thlok  that   tlM  defeadrAt   had   tho  right   to  argue*  fros  eortaia 
cireuHstaaoeo  ia  oTldeaoo*  that  tho  plaiatiff  vaa  negligeat  aad 
that  oaoh  aoellgoBoc  oaaaod  the  loaaoo  ooi^lalaed  of*     la  o«r 
4«dgBoatt  tho  trial  oourt  orrod   la  aot  oabaittiag  the  qaeotioM 
of  tho  alleged  nogllS«««o  of  tho  plalatiff  to  tho  Jury.     \m  thia 
oaoo  aill  probably  bo  tried  agaia*  we  rofraia  froa  eltin^  aad 
ooaoteating  on  the  erldeaoo  la  the  reoard  beariag  apoa  tho 
isataat  ^aeotioa* 

Tho  defeadaat  argaoo*  hevoTor*  th«t  if  the  qaootioB 
of  tho  nUegod  aogllgeaoc  of  tko     laiatiff     io  dettsraiBod 
adversely  to  ii»  coatentioot  aovertheloos*  the  Jad^Mat  shaald 
be  suatainod.       «o  shall  refer  to  the  soreral  points  Bado  iB 
eapport  of  thia  coateatioa. 


•«- 


Xi;i«7  $t)iU  Mfff^^  33i«^X  iMO  «y&»  »Jb»%  •«  Vtt<l4   ^j^«rt«  ilvf-  «jj.»«r  94iA  '4NI' 
mB^l^»i^up  ^Ai  ^^'urim&m  i-^m  m  ^'tm  4»'^^t»  ij$A%i  wii  ^itmm^i 


T)m  dttftndlaBt  foat*ad«  th&t  un  aaoouat  sitifted  wmm  atruak 
l9«tv««s  th«  a«fe»<lAat  Axid   th«  plaint  If  r»  wad   it  «!%••  ««ri«i«  •*■•• 
in  whloh  it   it  h«ld  tkut  «te»jr«  a  l»aAk  otAtcwmt*  to  vhioli  ar« 
atta«te4  tMMellod  obtejca*  la  acnt  by  »  dru«t«  baak  t«  its  depesit«r 
and  no  o^4<'^^^**'>  ^*  mum  k/  the  d«rpasitor  &•  auch  atatimant  aa 
aaotnmt  atatt^d  is  erected  botw^aa  tlM  partita.     WamvfTt  tkt  ganvmX 
rult  ia   ■,hnl  an  atoouat  atatod  it  opta  to  eorxaotioa  for  adatakt  tr 
fraud.      (8to  T^athty  Matiafitctuirerii'    ^ank  r.  iiorata.  117  U.   -J.  90, 
XOV»  lUftA  taa^a  oittd  tiuireili*}     Tkt  dtftadaat  further  oatnttnds  th*% 
tbt  pXaiatiff  ia  at«  ttttpptd  fr«»  disputing  tha  oorreotataa  of  tlw 
kttak  a%attiatBt«  ahowiag  tha  pajnaont  of  auoli  Qh«ck8»  keoauat  of  ita 
dtlax  ia  notlf/ia.^;   tke  defaadioit  of   tkt  dtfaloatioaa  of  lUrt  aad  af 
th»  forgtry  of  tht  iadorstatnta  on  tht  <Aieoica»  and  it  oitoa  ia 
tnqpport  of  this  ooatentlon  eertaia  oaaoa  holdiag  tkat  aa  uarouatn* 
aMe  delay  ia  aotlfying  tkt  \nmk  of   tka  forgery  aftar  a  purty  kaa 
dlseoTored   tha  saat  will  pr«olu&e  reeorery*     '^'o  do  not   think  that 
this  rulo  appliat  to  th«  fi^eta  of  th«  insteat  oaaof  hut,  ia  «ay  riow 
of  the  ericience*  th«  aoat  Xhat  the  dtfaad'.at  oould  properly  aak 
would  he  that  the  Jury  ahvuld  he  allowoc   to  datcrainc*  froa  'JLl  tho 
fcieta  end  eireuaatenooa*  the  queaticHi  aa  to  whether  or  aot  there  had 
kota  aa  uareaaoaakle  delay.     The  plalatlff  ttrenaouiily  argue  a  that 
tkt  defendant  did  aot  tpeciiJLly  ple&d  l.ohoa  aad  ia  therefore  ia  a« 
po; ition  to  raise  the  last  eonteniioAf  hut  vo  do  not  deoa  it 
oeceta&ry  to  pats  Kpoa  thla  point* 

The  dcfeadaat  next  oontend^    tkat  "tkt  dtfeadant  bank  paid 
tht  fkecka  drnwn  upon  it  by  the  :aic«-r  threaerre  Coapaay  ia  kccordaaoo 
with  the  tenor  of  the  lactruacnta*  and*  therefore   there  oaa  bt  ao 
rteorery  against   it."     7e  find  ao  aerit  ia  thit  tontentioa.     Tho 
oheeke  ta  queation  vera  payable  to  "PaTld  kyroa.*     ao  there  waa  no 
aaok  peraon  aa  *raTid  liyroa"  it  cannot  bt  fairly  argutd  that  tho 
bank  paid  the  cheeka  in  t  triet  aesordaaoo  with  the  teaor  of  tht 
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InstxiuMnts*       oat   th«  4«f*ad!Ult  fitrkticr  ar4cu«8  that   th«  pl^ioilff 
kad  kBitwi«^«»  actual  ar  eons truot Ire »   that  the  pojt*  lUUMd   in   th« 
tiMoka  «aa  fltiitlous»  and  tJiiareforc   th«  ohoeka  ««r«  pajatila  i« 
b«ar«r»  ua4«r  Jil««*  29   (9)t  Chap*  OS*   wahlll*s  111.  R«t»  &%at«  Th«ra 
It  na  awrit  la  t^hla  o«nt«ntloa«       Th«rt  ^aa  no  iaiaiitiuB  on  the  part 
of  tho  plii-iatlff  that  tha  yajraa  la  th*  ohf^oka  ahould  b«  recarded  aa 
t^  fietllioua  pariioat  oTon  If  It  could  h«  hold   th^t   oMoh  iraa  tha 
erlalBal  iBtoation  of  Saxty  tha  mfHithful  es^playaa*     H»mtr»Tt  Bart 
indaratd   tht  naai   "X-arld  Mj^an*  on  «aoh  af  tho  ohaeka  and  nalthar 
ha  nor  tha  Iwiak  tifttaiac   thaa  h»  belB|{  pa/abla  to  flotitloua  parooaa 
or  to  hoarar*     ^a  the  4$h«oka  aero  not  put  int«  eireulatlon  by  tha 
plaintiff  vlth  knawlodfo  that  the  nana  of  tha  payaa  did  not  repraoont 
a  real  paraon*  aoatian  29  doao  not  apply*       (Saa  U»    »♦  Paid  j-taraffl 
£&•  ▼.  rptttral  Mfg*  Diat*  iiank.  281  111.  App*  879,  284.) 

Tha  ddfandaat  next  eontanda  that  *tlaara  ia  no  oonpatant 
arldonc  a  in  the  rooord   to  tsuatain  tha  Hartford  Aaoideat  lb  Indamity 
Coaipar(3r*B  ri£ht  to  m&iaiala  thla  ault*"     Tha  suit  ia  not  brouj^ht  hy 
th«  Hartford     feid  at  I    Xndoanitjr  Coapaay  l^t  hj  tha    >nider  Preaarra 
CoiajMtny*     Tha  -svorda  ''f9T  the  uae  of*  ara  of  no  legal  effeot  «hatao* 
fT  except  to  ahow  that  the  uaaa  haa  an  a^^uitabla  Intereat  in  tha 
fuada  after  the  aaite  haTO  been  eollcotad .     (Hohaon  ▼•  MoCaaa>ridi^f « 
130  III.  se7,   378|     Ted  rick  t.     eUa.  152   III.  214,  217.) 

The  judgment  ol   the  >^'iiU>«rior  Uaurt  of   "ook  Count/  ia 
reraroed   and   the   Oi:^ua«   ia  v««aaded« 

a*;vKiia&-  aml  kiiiaxss])* 
Bamaa,    '•  J«»  and  Qridley,  J.*  concur* 
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MR,    JUSTIOB   SOaILAI  BKLmnSO  t!B  OPIlilOli  0J<^  TifS   C0UK7. 


Ib  tht  S«ip«rlor  Court  of  Cook  County,   ifi   an  aotloB 
•f  asauiapBlt,  plsklntirf,  ir.    c.    H«fi/!l«y,    «u«d  dcfondarit,  X.  &. 
AfbiuaoB.     On  ii!.«rah  14,  1929,   jud^imt  for  #2»S00  v»t  luitMrM 
as  in  oaa*  of  dsl'&ult  al't«r  d*f«i34ant'«  aia«n<l«4  ar^'idaTlt  of 
Biorlta  and  alao  liia  plea  had  boon  atrioiLac   l^oc  th«   rilaa  on 
■Ottor.  oi'  nlaictllT.      I%fer<<3ant  hita  appeal «d. 

Bofendant  oontecds   that  "tho  doattrrer  to   the  da- 
fondant  '•  a^endadi   apeoial  plaaa  aiid  additional  plaao  waa  lai* 
froparly  austalaad."     Dafaadant  oannot  ralaa   thia  eontantioa 
for  the  raaaoa  that  the  r«toord  aho^t  that  tho  dMaarrer  to  do* 
fondant  *o  apoolal  pleaa  was   auatalned  en  January  16,   1999,   that 
OB  February  28,   1939,   T>laintlff  fllad   an   luaeiidod  afridayit  of 
olaia,    and  on  haroh  12,  1929,    osendod  hie  doelaratlon,    that  on 
Maroh  14   defondant   illed  an  a^nandod  affidavit  of  marito  and  that 
the  only  ploa  of  defendant  then  on  file  wao   tho  amoiidod  plea  of 
tho  c*i>*]^i^   iaauo. 

]}oferidant  oontecida  that  *tho  def«idant*a  a«on4Uli 
plea  and  aJUiOnde  i  affldayit  of  sorito  wore  ijaoroporly  atrio^on 
froM  the  lilea.** 

The  dealer ation,   ao  aaondod,   aontaino  four  oounto, 
vis.:      (1)   the  ooc^on  counto;    (3)   allegea   tho  indoraoMent  and 
aaalgnnent  of  a  promiaaory  note  hy  defendant  to  plaintiff,   tho 
eonfeaalon  of  Judgpent  thereon  before  maturity  aeainat   the  original 

Maker  and  his  fcuarantoro,  the   failure  ef  the  maker  and  hia  kuarantorf 
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to  make  payawit   In  aoaordar.os  vith  tti«  ttrut  of  th«  not*,   tit*  ia- 
«uan««  of  MB  oxooutlon  and  *  lory  on   thm  property  oi    t)X9  t'vt«urantors, 
a  ■otloB  "ky  tho  jadgawnt  dototora  to  Tacata  tha  judgnant  by  oonfaa- 
aloa  aad  f($T  laava  ta  dafand  on  tha  ground   that  tha  nata  wao  rnxm- 
eittad  in  blank  by  Vum  and  «as  filled  in  by  dalandant  In  tha  in* 
atant  aaaa  in  an  unaatnerisad  am»unt:    that  tha  Jud^aant  dabtora 
wara  ^l^^n  Inava  to  dafand   luid  »ftar  a  trial  tha  leaaaa  'vr9  foiind 
against  plaintiff  and  tha  ju  iiiaant  vaoatad,   of  vhioh  prooaadinga 
and   trial  dafandant  had  notlaa;   thnt  by  hi  a   Indoraanant  and  aaaign* 
■•at,  dafandant  warrantad   and   r<*praaent#d   that   tha  nota  was  ganulna 
for  tha  full   aneunt  ahavn   duo  py  roaaon  wheraof  dafan'^ant  baaama 
liabla  to  plaintiff   for  aaid  balanoa,   ate;    (3)    oontainn  tha  aaaa 
allagationa  aa  to   tha  indora«uaant   and  aaaignaiffnt,  ju<i(:^«nt  by  coa- 
faaaion,   axaoutian,  notion  to  ir^a^eata,   trial   and  jud^sant,   and 
Botioa  to   daf«nd«xtt,   and  furthar  allagea  that  by  hia  indoraaaiant 
and  aaalgraBaat  Aafandant  warrant  ad  and  yapraaantad  that  ha  had  no 
kaovladga  of  any  faat  vhlah  ^ould  it^pair  tha  validity  of  tha  nota; 
that  pladntiff,  r  a  lying  oa   tiioaa  repraaan  tat  ions  and  warrantiaa, 
aeaaptatf   tha  nota,  nharaby  dafandant  baeaaa  liabla  to  pay  tha  bal- 
anaa  dua  with  int«raat»   ate*;    (4)   diffara   from  tha  aaeond  aa^  third 
in  that  it  aata   rorth  tha  asaignffiant.     Plaintiff 'a  tuivendad  alTida* 
▼it  of   elain  sat*  fortJi  that  tha   suit  la  upon  a  oontraot  of  in- 
daraaaant  and  aasi^Tunant  af  a  aartain  ehattal  aortgaga  and  nota,  by 
whlob  aasignmant  dafar^-lant  r«pr«a«nt«d   that   th^  nota  va«  for  a 
eartaln>liquidated  amount,   that   the  nortgaga  waa  genuina  as  MEains'^ 
tha  uakar  aad  ^;uariintora,    and  that  dafandant  had  na  knovl»dga  of 
any  fieta  ^ieh  would   impair  thair  valicUty;    that  plaintiff,  rolying 
upon   tha  renr<»aantati9na  and  aaaignaant,   anterad  a  Judgaaat  aa  al* 
lagad   in   tha   daelart^tioa;   that  tha  aakar  aad  guarantors  sat  up  aad 
aalntalnad  a  dafenaa  on  tha  ground  that  tha  nota  waa  axaoutad  ia 
blank  aad  fill ad  in  by  dafandant  for  an  unftutnorisad  and  on- 
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varr«at«iS  caouot,   and  1»y  «h.i«Jti  olaintiff  •uBtala«4  4wiafi««  in  tA« 
way  ttf  aoBvy  palrl   to  d«f«0(tant  ior  ttf  note,   int«r«at,   •!«.,   Mid 
that  th'^r*  la  ffu«  to  pilftlntlff  fros  dtfvndant,  al't«r  nlloving  all 
ju«i  oradltt,   dtduotiona  and  sat-olTt,   ^'-^tOoo,      :i:o   thia  affidavit 
was  attaefaed  *  0097  of  tho  aoto  and  ooplea  of  tho  mortKa^o  and 
atolgnnmt.      Tha  aiifalsalona   and   •iTarm^rnta  cf  dofondaot '•  aaondad 
affldarlt  of  aarito  that  apply  to   tha  oontontiono  raiaad  by  da<^ 
fandant  ara   eubatantlally  aa  folXava:   Dofondant  a'lmita  that  ho 
•old  to  plaintiff  the  note  and  ehattal  nortgagt   auod  upon  and 
that  liy  vlrtuo  of  oaid   aala,   tranefor  and  aaoigfttaent  ho  ropro- 
•  ontod  to  plaintiff  tiiat   tho  nato  «ao  for   a  oartaln  deflnlta  and 
llquldatod  at^unt  and   that   It  vaa  gwaiulna  aa  against  tho  makor  attd 
gaarantora  of  oald  nato  for  tho  toalanoa  appoarlne  on  Ito  faoo  to 
>o  duo,   and  that  h«  had  no  kae«lod«;o  of  any  faott  whloh  would  la- 
padr  tho  TalitAlty  of  tho  nott  and  ehattol  mortttaeo.     I>of  «n<*ant 
4oiil«a  that  plaintiff   rvllod  on    th<»  va^rraatloa  and  avoro  thai 
plaintiff  aado  an  Indopondant   inv^otlsatlon  of  tho  algnaturos  on 
tho  nott  and  ohattol  KOrtea^o  and  rallied  on  hlo  own   lavootlgatloa; 
avoro  that  ho  waa  not  apprlaod  of  the  caao  boing  aot  for  trial  on 
Dooouber  9,  1927,  until   about   ton  daya  boforo  aald  dato;   avaro 
that  by  roaaoa  of  tho  oluirt  not  loo  ho  waa  not  afforded  a  reaeonabko 
opportunity  to  partlelpata  in  tho  prooocdinga  of  tha  trial   "and 
that  ho,   tho  defendant,   did  not   testify  aa  a  wltnoaa,  although  ho 
handled  tho  tranaaetion  of  th«  oule  of  tha  autOttobilo,   and  aoourod 
tho  siirnature  of  tho  auUcor  and  guarantor  a,   and  knowa  of  hla  own 
knowledge  that  tho  note  and   chattel  mortgage  are  both  genuine  aa 
to   oTorything  therein  oontalnad;*   aTora  that  pliintlff  did  not 
AoKUttd  a  jury  trial  in  tho  Kuailelpal  Court;   atvera  that  on  February 
1,   1929,  he  roQueeted  plaintiff  to  proooed  with  the  proaaoutlon  of 
a  writ  of  orror  to  the  Appellate  Court   "of  the  Eunlclpal   Court   oaM 
or  that  defendact  be  pcraitt9c\  the  right  ta  teat  the  aaid  deeision 


(' 


•At  ml  wmytmA  tmrnUaivtm  'm4Fi%i«i«i  j^jUM'  %(&  baa  ^iinjxiwm  Ini^i 

»al  hXtii:^-  icL^tmf  •JTftjs"*  xcw  'lO  <i^5i.fti»X««R3l  «tt  J»««(  «a;  i»iit  !;«*   ^dw^  ««f 

tivv^.'    ^■••;*'rs!   ^:■•.■•   -'^-^ liiKft'TS* >■  ■;■>  fe«»iX^"X   'niiffA*!^  ifisii  •♦Jtata^ 

• -.,    ;:.c....:.     .....  -o'l'^J    av<!i&   mtf   tUii4«    ll^an    ,TUi&{    ,       ■,    .ismm^U 


iB  ih«  App«ll«tt«  Court,  bat  that  pl&intlff  by  his  attorneys  hmY« 

app«»r«d  and  objected  and   that  an  ordar  i*a«  tharaln  antarad,  T9' 

•it  lag  that   tha  dafandant  hud  mmA9  a  anotion  Tor  leava  for  hi  a 

attoma/a  to   «nt*r  thair  additional  appaaranae  in  oaid  aaaa  and 

that  upon  objeotion  upon  bauali'  oi   tha  olaintiff  by  hia  attomaya, 

tha  said  aotion  wa»  deuled." 

Xha  I'raotica  Aot  raquiroa  that  tha  affidavit  of  sifrita 

ahall   •poeify  "the  natura  of  tho  dafonae,*   aad  tha  intarpratatian 

of  tha  4uotad  words  ia  thus  at  at  ad  in  Harriaoc  Y.  Roaahill  C«p.<ft»ry 

C£.,    291   III.    416,   421*3: 

"^Tiim  dafanaant  asuat  not  oaXy  Tile  on   affidt^Tit   stating  that 
ho  T*?rily  b<>llaTa8  h«  h%a  a  gooi  Aet9nn%  to  thi«   auit  upon  tha 
aarita   to   tha  whole  or  a  portion  of  tha  plaintiff's  de^^anda, 
but  ha  uuft    ttata   the  \ini  or    chAraotar  of   tha  defenaa,   and   it 
naoeaaarily  auat  ba  a  lai^ai   dafaaae  which  oould  be  made  under 
hia  plea." 

Dafanlant   9ont«nds  that  ana  dafensa  aat  up   In  tha  affidavit  of 
RMirits  is  that  by  reason  oi'  the  short  aatiat  r>lw<B  hisB  h«  waa  net 
afforded  a  rfssonabls  epportmity  to  partlelpata  In   tha  prooaediacs 
•f  the   trial  had  in  tha  Munleipal   Court.     Saf andant   adxaita  that  ha 
waa  notiriad  "abattt  %«n  daya  before  aai^  trial  waa  had,"  and, 
while  ha  had  tha  right,  under  the  law»  to  aaet  tha  dei'ensa  inter* 
pa  aat  by  the  siakar  )«Bd  guarantor  a  of  tha  note,  ha  doea  aot  awer 
that  ha  offered  or  dttslrad  to  defend  tha  auit  or  piirtlelpata  in 
the  trial,  or  that  ha  iaforaed  plaintiff  that  tha  del* ansa  inter- 
posed was  untrue,   altheui^h  he  awers  that  he  haridled  tha   eala  of  tha 
autosioblla  "and  saourad  the  signature  of  the  vukker  and  £;uarantors,* 
and  loiew  tha  defense  to  ba  untrue;   nor  does  he  aver  that  ha  requested 
plaintiff  to  saoura  a  T>a<«tpon«m««nt  of  tha   trial,  nor  doea  he  atata 
that  he  offered  hinealf  as  a  wltnees.     The  affidavit  fails  to  s^ka 
*tt^  *  1^4>IA  faoit  showing  that  defendant  did  not  have  notisa  In  apt 
tlae  of  tha  proaeedings  in  queatlen  or  that  he  waa  deprived  of  aa 

epoerttuiity  to  aeet  the  defense   int<^rpos«d  by  the  aaker  sad  tTJArantors 


(' 


•*«-<{  ^^x*ttt.9  aJut^tts  9Mi»  %t»ftit«  *   bam  b*i9»tie  ha»  lM'tm<%4p)im 

iv-jDR*  ,dx>  .XXI  rts^.jgi 


•    ■  trmbir: 
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iS'^'vifu**!,".  c.u    &MA   *S»»:K.. 


'.{  b»-ao<>7    .'"i^i    »•«' 


*?«&-,     n.j     ^fiis1i 


•ft* 


of  th«  not*.      Th«  oanduct  of  d«f«n<]wit  In  ignoring  tho  trlaL   ia 
tbo  liunlolpAl  Court,  vhorola  ht  vas  chjorgod  with  ••rloua  aioeon* 
dttoti  wao  ooi   that  oi'  an  honott  or  prudont  man. 

Dol'ondant  oontondo  that   *aaothor  dofwnoo  in  ouoli  affi- 
davit of  Bi«ritf  io  that   tho  dofondant  was  dopriTOd  of  tho  opportunit/ 
to  haTO   said   eauoo  triwd  by  <^  jviry»   »•  plaintiff  did  not  donand  a 
jury  and  vhoo  dofondant  vao  notifiod,   it  wao  than  too  lata  for  tho 
dafondant  to   aaouro  a  trial  by  Jury.   •   »  «     Tho  plaintiff  had  th« 
right  to  dootand  a  jury  trial  whon  tho  judgiiant  ia  quaatioa  vaa 
oponod  up  to   alloir  a  dofonaa  to  bo  aado  thorato."     Dafandant  haa 
not  eitod  any  authority  holding  that  ha  waa  antitlod,  uadar  tha 
law  aad  tho  faota  of   thia  oaaa,   to  haTO  tho  ioauo  aubsittod  to  a 
^ry.     Tho  aubffiiaaion  of  tho  iaauo   to   tha  trial  oourt,  inotoad  of 
a  jury,  deoa  not  ahow  a  laek  of  good  jud,  m«nt  nor  a  want  of  good 
faith  on  the  part  of  plaintiff.      If  tha  dafonaa  intsrpoaod  oould 
hoTO  ba^n  cuceaaafully  mat,   dafandaat  ia  to  blaso  for  tho  failuro. 

Dofondant 'a  laat  eontontlon  ia  thMt  the  affidaTlt   aat 
Hf  a  good  del* Ansa  In   that  it  a-vera  "that  on  february  1,  1989,  ho 
had  roqiueotffd  of  olaintiff  that  plaintiff  prooood  vi  th  tho  proaaou- 
tion  of  a  writ  of  •rroT   to   th«  Appellato  Court  of  tho  Virat  Dia* 
triot  of  Ulinoio  of  tho  liunielpia  Court  aaao  or  that  dafondant  ba 
paraitted  tho  right  to  tont   tha  aaid  daeioion  in  th«  Appellato  Court, 
but   that  Plaintiff  by  hia  attomoys  hava  appearad  and  objnotad** 
Thia  eontontlon   in  wit/tout  tho  allghtaat  aarit. 

Tha  judtfuaat  of  tha  Suparior  Coiirt  of  Cook  County  is 
af  f  in&«d. 

Barnaa,  I'.   J.,   and  Oridlay,  J.,   ooneur. 
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•AM  L2J>AT8Xy  At  •!., 


n.   JVf;7ICK   3CAILA1  SKUmXD  TIE  t»P  1X1(81  07  TXB  OOQRT* 

IB  tht  Superior  Court  %t  Cook  Couatj*  Soanel  Bri^j^ht^ 
plalutif/,  obt)%lnod  %  Judflr^oat  1)y  eonfossimi  aCAias%  Saa  Liporokyt 
Roao  LipaTolgr  And  iSymvk  L.  CokoMt  dofenAoato*  In  tlu  •«■  of  $8«498« 
ThorOAftort  on  aotlOM  of  dcf«M!«>ata»   tho  Jud^iont  «ae  raoated* 
Plalatiff  hao  appaalsd  frea  thlo  laat  ord«r.     i>lalntlff  baa  not 
filod  a  bill  of  oxe«ptlon«« 

Plalatiff  eoataada  ttaeit  tho  court  orrad  la  Taoatlxig  tht 
juc^gaont  toy  ooafoaslon.     Th«r«  la  nothla«  before  us  tout  tho  ooumb 
loo  reoMTd  afid  thlo  do«a  aot  9rea«rTo  for  our  conaiderutldn  the 
rallag  of  the  court  upon  tho  aotloa  of  tho  def«nd;^Bt8  to  raeato  tho 
Judgment*     The  feet  that  tne  aotloa  of  the  defeadaate  waa  copied 
Into  the  coemoa  lao  reeord  la  not  aufficlcat  to  octTo  the  polat* 

Plaintiff  oeateada  that  the  oourt  orrod   la  dlMoloaiac  tho 
ault*     Tho  reeord  recltoe  th>t  after  tho  judgaeat  vaa  Taeatrtf  plala* 
tiff  declined  to  prooeed  farther  la  the  onse  aad   thereupoa  tho  eult 
OHfl  dloalaaedt  hut*  la  «ay  eT«at»  la  the  ahaoaoe  of  a  hill  of 
oxecptlono  the  aetloa  of  the  ooart  la  dliiala»lng  the  ault  auat  ho 
preataaod  to  he  corrcot* 

Tho  judyaoBi  of  the  ^superior  Court  of  Cook  Couaty  lo  afflraod. 

Boraoot  7*  J*»  and    'rldle/t  J«>  oeaour* 
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St*  JusTiCii  gCASJus  j^siriy^szi  tbb 


I»  the  Munleipal  Coort  «f  Chie^go*  is  hr  A«ti«i  of  tlM 
fir.t  «!«•£»   ^lllla«  J.   SftTa««,  plnlatiff ,  sued  Clawl*  9*  X«rri« 
aad  Vic)ial»»  «.  SUl»»  4ef«ttdaats.     th«  •as*  was  tried  bcr»r«  in* 
court,  wltbottt  a  jHjy»  MMi  tto«r«  van  «  fistfiac  i«  favwr  af  plml«- 
tiff  and  Us  d$«k&g«s  w«r«^  asae^ssd   !■  ths  simb  af  I3,f07,«0.     Judg- 
mm^  was  antarad  an  th«  fiiuJiitg  aad   this  appaal  follawae. 

The  fattrth  aaantfad  stntsaant  af  «lfiisi  ssts  farth  a  can- 
iiraat  i»  vrltias.  <iaia<!   ^^11  a»  in«,  aigaad  h/  plalatiff  sad 
tia  taa  defsBd^nts,  trhervhy  pXn^latlff  a|pra«<i   ta  ^rdt^^ftt  frosi  tlas 
defaiid«ats,  and  tha  d«f«adMit»  a«re«!   &a  sell  va  hm  a  aartaia  lat 
tfearsiB  daaeribad,  far  v«27,  to  i>a  paid  hy  jplalatiff  *itia»  « 
ctrtetia  tiaaf  tlMtt  plaintiff  ditiy  paid  tlia  puroh^as  priae  iM  fall, 
hat  that  tha  defeadeiata  araacfalXjr  refiiaac:   to  caiiv«/  tha  lat  ta 
plaiatiff  aad  thar««Xt«r  aoBr«xa<^,   tha  lat  to  anothc^r  at  aa  Uervaaa 
ia  prisa,  aad  th;^t  pUiatiff  ia  antitlad  ta  dGaagaa  ia  tha  sub  of 
♦4,  vovl.     fha  d«if«Bi2«iats>   ia  thoir  nfri«l»vlta  af  asrits,  atiiatteo   tha 
oaatraat  hat  deaiad  th»t  tha  plaiatiff  had  pai«s  tha  yarahave  prioa 
la  fall,  aad  aixaced  that  hy  raaaaa  af  plaia&Uf'a  dafaalt  dafeaAaats 
had  farfeiisd  tha  eaatraat*  aad   tha   -Utata  of  Liait/aieaa  was  sisa 
mm\  ap  aa  a  AmfTtmm* 

The  d^fsudaata  i^mlUm^  that  nhe  satire  debt   is  bairedi 


»i>eev. 


A 


•  -^  ■ 

* 

2^fci.; 

.  fy^q : 

V  ^te  UfcatttU  of  LlMitatioaa***     Tliia  contention  in  b*Md  u^a  tk« 
•jieMnptiaa  tlt&t  tke  suit  is  not  upon  «  «ritt«n  coatrmat  bat  in  Vn»«d 
npna  n  ••tirAot  #vxtljr  in    >ritla4r  naA  partly  nral  nod   thut  thcmfnrn 
th«  fim-yenr    ;tatut«  of  LlaltRtions  appll***       The  olain  of  plnlntli 
In  l^nond  upon  %.  written  coatv^et^  and  thnrofore  the  fiTn-yoar  -tatat* 
of  Itiaitntiotts  <iloeo  not  apply* 

Tilt  dofondaato  oontoad  that  "thn  JndpMat  la  anJilfeotiy 
oontrary  to  the  sroator  vei^ht  of  tho  eirldenoo.*     ftor  a  oar^ful 
coaoldemtitm  of  all  thn  facts  anc  olrenastsneoat  «•  are  oetlafted 
that  this  contention »  snre  ao  it   is  urged  againet  the  aaount  «f   tho 
daaafd*  aaoeoeedt   is  vithout  the  alighteat  aerlt* 

The  defendssta  contend   that   the  eoart  arred   in  itn  ruliaga 
en  the  adniarlon  of  teetiaon^*     /4i  to  thls<  oaatentloa  it  in  eoffieieat 
ie  uny  thnt  en  ei  trial  hj  the  conrt  withoat  a  Jttry*   thia  conrt  vlU 
not  presuna  that  the  <%dalaiiloa  of  layxdpev  erid^noo  aielod  the  conrt 
h«lfv»  hut  it  will  he  pre&yaefi   t'a  t  the  court  did  net  coaaidcr  tmj 
IsaBmteriaX  or  Improper  erioeaee  in  reaching  a  deoisioaf  oepeeially 
nhoro*  ae  la  the  preaeat  ease,  thore  is  proper  evideaoe  to  Justify 
tho  jndgnont*      (See  HiLiM.  ▼•   -"TFtf^lr  847  HI*   App.  edd.) 

The  defendant!  next  coatond   that  an  iapraper  aeaaure  of 
djOMfiee  «ae  naOd  hy  the  court  in  readsrlag  ita  find  teg  aad  Jodgnentf 
that  ''on  an  aetioa  for  hrocch  of   ^^ontraot  claine<s  by  the  Toadoo 
against  the  ▼rancor,  the  noA^nrc  of  unam^ea  ia  the  increased  fair 
o&8k  aarket  Talao  of  the  Isad  orcr  tho  eoairact  priee  <»  the  day  of 
tho  breach  (209   III.  dj^S*  at  d9e  ?Jki  at  S>C)»  pins  tho  aoneys  paid** 
or   *o»  tho  othor  band*  trentiag  the  eoatmet  ae  reaciaded.  it  ia 
h«Xd  ia  O'Brien  t.     alrkt  a04  Ill»  App.  44Si     *  hoa  the  reador  of 
Toal  eetate   refuaes  to  aake  a  deed*  or  cemplx  with  his  nanertakiag* 
the  parohaetr  is  entitled  to  reoenr  ^ItttoTor  aaaoy  he  any  have  paid.* 
There  are  those  tvo  ooursoo  opea  to  the  Toadooi     reseiosloit  which 
oatitles  hia  to  h»Y«  his  aoney  paid  hack  •  probably  with  intereati 


•a* 

i»s&1iitmti4  iTi&i  kSM  10^9  xli'iJiq  &kc  -smliH     as  xX^  %  l9Am^4gB»9  «  m*^ 

f  ^fr;iC;5?h»i  te^  sfillua'l  »*-|  ^sU-s^i&ttST  ftJt  ^^SjUS©  *fi'i   ^4  -^ma  gists-  «...,<:-,4:-;* 


«r  ft  rait  f«r  6muM9»*  vl^&oh  «iititl»s  hln  to  am  tammit   f  W  detcr- 
mlmd  Iqr  tkir  Talfie  of  tlw  property  Rt  the  tta*  of  Uio  liroraA*     Xo 
oaiwot   expect  to  \m  ee4p«i««t«4  ivioc  for  dmnmoo** 

The  plaiatiff  «ulo  Um  fiaal  pmymntt   (l&o)  ob  the  ooatract 
iB  Oetober*  X9ItS»  sad  a  elerk  of   tlM  dofeadosto  proalaod  to  ■all  hla 
a  4—4  tvt  i]M  lot.     X«  Jivvvatomtt  19ia»  pX&latiff  eallod  for  the  deed 
«Bd  tlM  defoMdant  Morrlo  stated  t\u%t   there  wa*  bo  record  that  ^vavafo 
kad  paid  the  $S0  aad  refused  to  giro  hi»  t)»  dood*  Uorrio  also  stated 
ttet  te  kad  fwfeited*  or  «<Mld  forfeit*  tlio  contr&ot*  and   the  plaia- 
tiff  then  offered  *to  pay  agaia  the  $90  bsJLaaeo  oa  the  ooatract**  bat 
XMTis  refttsod  to  accept  the  $&0  aad  sahooQttoatly  he  oeat  a  writtoa 
BOtloe  to  the  plaintiff   la  «hlch  he   stntec!   that  be  had  'deeided   to 
oaercise  the  optica  givea  »e  la  8».id  eoatract  aad  horeoith  d  eolaro 
MUM  forfeited  aad  tid-terBiaed,   together  with  all  pajmoato  aace  there* 
OB*"  aad  oa  Septeaib^r  5u,  1921*  the  d«fendaato  aade  a  ooatraet  to  soli 
the  lot  ia  (jaeistioa  to  oae  uiesfriod* 

The  f  Alowiag  is  the  HumBor  ia  which  the  eoart  assoosod 

tha  plaiatiff'e  dM.aaiEOo* 

*The  Court  fiade  for  the  plalatiff  aad  aosoosos  the 
plaiatiff*  0  dottiEda  at  la*90V»60  la  aocord&BOO  with  the 
ooateatioao  of  plaintiff*  which  are  as  fellowoi 


^io 

of  Panwfit 

latare  of 

^^aoaat  of 

laterest  froa  Cmto 

^Mflgfft 

of  '^aj't   "'  5^  to  k 

lacladia«  depteahor 

30.  1921. 

191d 

'vpril 

12th  Principal 

%     S0.00 

#     IS. 67 

AprU 

12th  Priaeipal 

50.00 

13.67 

««7 

8th  Prlneipal 

16.00 

4.08 

41nM 

8th  Principal 

15.00 

3.99 

Jaly 

7th  Priacipal 

15.00 

3.93 

•vat* 

7th  PrlBcipal 

15.00 

3.88 

.lept. 

8th  Principal 

15.00 

3*80 

Got* 

10th  Priacipal 

15.00 

3*98 

Bow* 

1st  laterest 

12.48 

3.06 

«•▼• 

10th  Principal 

15.00 

3.67 

Deo. 

8th  <  rinelpal 

15.00 

3.61 

1917 

Jaa*aoaf 

51ot  Principal 

15.00 

8*50 

Karoh 

2«th  latereot 

10.78 

2*43 

o«t. 

12th  laterest 

11.78 

2.33 

1913 

Job. 

25 th  Principal 

42.00 

7.T3 

IM* 

28th  Priacipal 

40.00 

nat 

i^ysiXts^'i'  91:-:-  is»  if^}  iisim%m.  Uu^t  m^  «^fiai  Waatfmlit  uif 
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T:   ■• 
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Xar«h         11th  ^'rlaclpal  li«0O  9.39 

Vsirofe         II th  IiTtfir^ftt  S«06  .fO 

/"•pril           &th  Xaterost  •«#tl  l.»S 

Ayorll         l«tli  Tnxes  S«tt  .40 

/pril         leth  :'rljacipal  80.00  l^.ftS 
'pir-o»«f  50th  i^ep.for  gpji 

■alBS  195 .00  S9»1S 

Ju»i»           lath  rrlnrtpwl  10*^.00  1««90 

JvtXj             let  ::^lnclpal  50.00  8«l£ 

Cet.asef  »l«t  PrineiDal  60.nc  T.«* 

roT.u-:i^ l^54r;H  liicTs* 

Total  liAOtmt  of   cr«h  |>«ld  liy  plelnbifT  (j^rliioiffilt 
iiite?e«t9  t«<tta  £  rt«p«iilt  for  ft>R  Bifla«)  •. .^>^.—...«  ^341.15 

Ifit«r«»t  ther«en  at  9^  trtm  dut«6  of  p^grasstsa 

r»8p«ctlT«?l^»    to  rt*te  t>r  brerfoh  of  c<iiBtrii.et» 

to  vttt  «e  ^f    "cptenber  :?Oth«.  It21v   ihn  ««ikt«  of 

sfilt  of  lot  liQr  a«f eiK*.  nt   -'laail*!     •  Morris  to 

Mvmri  0.  ^loffrled X«il«fa 

TOTAL  (Cettsld«r!7tioa  p&ld  liy  plKixtitf  At  Aoto 

of  broiich) $1007.13 

Axouttt  for  tihieh  let  v<\@   sale  to     d^mx&  0« 

rlejTfrloa — -™-—       tl3»S50«00 

Icciaadbrnneoe  cevcrlcff  iK.pi&vcccnto 

th9X9«a  as  followtsi 
nrat  Mortgiigo  —- — —  $6>7&0.00 

"«^r«Ki   VortCttge  ■"">-'--'-^— »  ,  5»500>9Q  10 » 280 #00 

BftloBoe     (Met  enotrnt  r«o^iTed  by  i^ef^n^nt 
Cldodo     *  Iforrio  ois  Re-count  of 
ORlo  of  lot) 5,600 #00 

red««ct       *'<^<m«it!«T'  tl«fi  paid  Vy  i[>i»,iatlfi"  at 

6at«  of  Inreaoh*    (cMtti-tt  iJ>rio«)   —  1«CK?7.I3       i3992«87 

iKtftr'^^t  <m  *Tot&l  a«o«tii  of  &».bh  pai«l  ^j 
^Irintiff   (prlneipol*  tutorisstv   tfutos  & 
dapof»lt  for  i^£  raninai'^  ^^  St^  frois    .«pt«!is^«;r 
30th,  1921,   ta  ami   inelttdlA^  Jantt^ry  22r«,  1929 — ^-         307»gC 

TOTAt     anotJSt  c?f  pl;il«tiff»»  (H/jaajges — ^3907«60" 

The  3^vl<<-<aco  fihowR   th^^t   tho  breutth  took  idjieo  la  Ifovoaftci*  19Xat  vhea 

thft  ;!f*feBKl.^j:tt  Morris  rrfuoeti   to  ^iv«  the  pli.i2it:;fr  a.  dbvd  aau  duoloT04 

ht  ima  fctfoltcdt  or  ^ould   forfeit »  the  coatrtiot*  tati  tho  »te>\our«  •f 

daflr^;»«»  «;*  a  th*  tht?nry  of  s   J>re«fetih  of  the  eonv-ruftty  vevld  bo  tho 

i»cre??Be»S  frlr  oafth  aarket  r&lue  yf   Mm  Innd  ov#r  the  owitrr^ct  prioe  &% 

th'it   tilts »  plttR  th9  r«oo«ye  pa  14 1  but  th«  /)l^tiitlff»  la  hio  proof,  pro* 

••o4«Ml  upon   iho   theory  thnt  %h9  <iato  of   !i.H«s  srle  to  'ilogfrl**!  ifPii  tho 

tiso  of   th«  bre^eh  aotf  hia  ovldenot  ao  to  the  iaoroaood  ■arket  Taint 
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of   thfe  Iftotf   roI«t«v    ut   iMpX  period  sf   tliMt  «t<l  tlxe  «ourt»   la  lis 
flAdliitfa*  Hdo9««vi    6)aia   t^teory*  nt  th»  r«^«c«it  of  the  plaintiff  •  v« 
orot   liwrefortf  lOot  ia  a  i>9?ltl«a  to  ndjatt  ;;iv»  djum^os  «;«■  tho 
baolo  of  ihe  awjrkct  ViaJLus  of  t!i«  land   la  leT«-^§rff   19ia*     'a  aajr  atftf 
tb&t   the  i>lmlati;f*«  %(«Uiit^  of  4«terainln|c  t^  Icereaaaii  vaiu«  of   tho 
laail  on  .;9pt?aU«r   30«  1921,  -^r.e  /ut  arrontidua  <iaa* 

Ttoo  CTi4eRce»  bo^ruver*  ole>url9'  ahowa  tli^t   the  defaadr.ata* 
vlthoat  jufftlf ieniloxt   r(i^ttr«F(^   to  eoaply  with  thalr  uadertaklas*  ant 
thcrefertt  pisiiwtlfi*  in  atatitlcii  to  raeover  hniok  whatrrar  aoiMya  ha 
■ay  haTt  ]^14  on  tiie  •«ontrn'?t*   plua  later</«it.       «  fund  from  t)M  <rTt» 
denoo  tliat  la  0«t9l»er»  191S*  the  pi&lndf/  a-n^d  paid  th«   d sf m6.i^ntn $ 
on  tHa  costraet*  in  prlKcij^al  aed  iatere6t»$<S75*4;i.     T^nm.  <>vte\>er»  19lt» 
to  ^!:^«  6:-^si  of  juda^naat   &h«nre  \?a£L  9  j»«!rlo4  of  'i>  llttia  orar  te-n  ^eajra. 
Tb«  iatarcnt  oa  ^473«43  for   t«e  jra^ra  at  flTO  ?ex  oant  asotoita  to 
$3:se.?0,  vhlcht  added  to  $CT$«43»  sakoa  tko  aaoiait  duo  tlom  {plaintiff 
U/lO.lS.      fherfefor«»  if  platatlff  ^^lU  «^^UM«  toa  4*.ya  fU«  a 
reaivtltwp  of  $?,«»'?#47,   tho  judgaottt  ,>f  tho  lfttnlol]kal  Z^vat  vill  ^ 
idTlracd   ^or  ^IfClU.XSa  oth«r«la«    &r.«  J-ad^p<»eat    "ILl   ^o  y«Toroe<!    aB4 
the   ft'tjrif  reM»n4o£« 

vrn«A»  ?•  J.,  a]^  dridley,  J.,  octnouor* 


•6* 


93683 


U^' 


j 
/  Html  ■•  fl^mr*  aap.ov  t^ax 

MM  VATIAV  aLIC!XSB£3t9, 

App«li«at«» 

Lovis  fxaaiAV  «i«  mRXAV 

fXSLXaRi 
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AFPKIL  IROI  SUFimiOR 

tT«  COOK  foumr* 


;«  jusTZCii:  scAXLAi  mhvrm&ii  the  o?xsioit  ot  im  cotmi* 


Th*  j|»l*iatlff«»  Bnrry  11«   ^tenif  A«r«i  Sax  «mI  latbMi 
01ieks)i«rg»  fliMd  Louis  Fislnuyi*  Mayo  7ri«d1»«rg»  H«raKa  Tidier 
aai  Mitahall  /^oXiaa  (aottttijMe  ap«ll«(!  MitohoU  ^eloaa)  la  tha 
Biiparior  court  of  Cook  tousiy  In  aa  aotioa  la  eaaot     The  suit 
iraia  diaslaaod  aa  to  Friod%org  and  i^oXJUia.     Tho  anoAdod  doolaration 
ehargtd  fraud  and  doool%*     Tlio  dofondavto  Fialmaa  anc!  ^idlor  filod 
ploao  of  tho  geaoral  iasuo*     Tho  eaao  i»«a  triad  boforo  tho  eourt 
with  a  jury  and  at  tlM  tad  of  plalatlffa*  oaoo  the  ooart  dlrootod 
the  Jury  to  find   the  defcadaato  aot  i^ullty  on  tho  grouad   tl»Rt  a 
eertftia  lastruaoat  atoned  hy  plalatlffe  was  a  reloaeo  of  tho 
deftndnai     eXiaa  sad  aot  a  ooroaaat  aot  to  oue*  aad  th&t  it   thoro- 
foro  oporatod  «o  a  roXoaoo  as  to  all  of  tho  Joiat  tort  foaaoro* 
JudgBoat  «aa  entered  on  the  Tcrdiot  aad  plalatlffa  have  appealed* 

Tho  las^^raaeat  whioh  the  oourt  ooastruod  ao  a  roloaoo 

ia  as  follows t 

*Xaoe  All  Mob  By  TImso  Proseato  that  wo*  Harry  M«  :>%oni» 
HAthaa  ailekalierg  aad  Aaroa  Sax  of  ChioagOB  lUlaols*  for  «ad 
ia  coBsider«tloa  of  the  sua  of  Tea  (tlO*Oo)  Dollnrs  to  us  ia 
haad  paid  and  other  valuahle  coaslderr  tlon  paid  hy  Hlteholl 
?«oltao  aIm  doslgaated  as  Hitohell  ^cliao  of  Chlo^'go*  llliaoist 
reoeipt  of  whioh  io  hereliy  aokaovlodgod t  do  for  ouroelres*  our 
hoirsf  flKcetttorot  luiaiaistrators  aad  asuigas  agree  aad  corcaaat 
with  tho  onid  hitohell  .'.eliaa*  his  heirs*  exeotttoro*  adaiaistra- 
tors  &ad  a  s.^igasi  that  so  will  aot  At  aay  tiae  or  tiaos  hereafter 
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e^ae^ 


-  •      '         ■■■■'■  .   uwfeiii-;;      s<::^   a*   *i<:s«?ato6iia  i»4i 


ni  ®\r  e*'   ;;. 
iffi;UK»'ir«)0  has  »!»^C4M  «ail«i« 


WW 


i.ra^  (.'sx  ^t 


•a* 


Mi«t  proteouttt*  nel«st»  attaoh*  troiibl*  or  brlas  mmj  aotloa* 
tamte  vf  notlMi  or  wik«  aay  eXala  or  diOMoad  uptm  tho  said 
Kitoholl  <'«llmo»  his  hoirst  exeouUrst  adMinistyaUrs  and 
asais»s  nrisiag  out  of  a  certain  eauao  of  aotioM  sow  wmiAing 
ill  th«  :'>uporior  court  of  Cook  Coiaiij»  oaso  !••  440SM«  WititXod 
Harrj  »•    it*ra»  st  al  ▼••  Louis  FistaaBt  «t  aX  aad  do  horeVy 
agvoo  to  diaaise  out  of   said  s«it»  tlM  arorssaid  Ititdioll  Melius* 

It  is  sxyrsssly  uadsrsteod  aad  agrotd  that  this  inotrunait 
shall  mot  bs  hsld  or  h«  constmsd  to  ho  a  rsloass  hut  it  should 
ho  hold  aat  should  toe  eonetnuid  ais  a  oorcnsat  not  to  sus* 

It  is  further  ttii<l<^rsteod  aad  Sigf^d  thnt,  if  this  instruaont 
is  pleaded  in  oay  aetlon  hroucht  agaiast  ths  perty  pajiac  ths 
conslc'er'ttloB  to  thlE?   cOTeaant*   it  shall  otastituts  n.  ffood 
defsaso  to  suoh  action* 

la  ^itnoss  %  hereof  «e  havo  hereunto  set  our  hands  aad  eoals 
this  21st  day  of  ltar<^»  1097 • 

Aaron  Sax         (seal) 


Ranry  M*  item      (seal) 
Snthaa  aiiekahcrg   (^>eal) 


Witaoss  i 

Joiaa  'A*   Bishop* 


Yha  plalatiffs  contend  tbnt   ^tho  instmnont  slTsn  hf  tho 
plaintiffs  to  Siielons  voa  r  corenant  net  to  suo  and  not  a  rcloaso  aad 
tho  Court  should  not  have  directed  a  Terdiot  on  the  ground  that  the 
inetrunent  vaa  a  releaee  and  released  all  the  Joint  tort  feasors*" 
This  oontentien  is  plainly  a  meritorious  one.  (See  lixgn  ▼•  City  of. 
Chisago.  212  111*  App,  9«6,  jMlCf  Rothschild  ^  Co.  t.  Griffiths*  314 
111*  App*  M.  »3|  City  of  ChloagQ  t.  Bahoook*  143  111.  5&8«  3«3| 
Pnr— loe  t*  hSSUMS,*   ^  I^^*  ^0'»  408*)   X>ofoadants  contend  that 
^whether  th<r  inatruaent  is  a  release  or  noty  io  of  no  p«irtiouIar 
significance t  in  view  of  the  fact  thnt  we  taaye  shown  thnt  plaintiffs 
failed  to  prore  tho  naterial  allegi&tions  sf  the  ajsended  deolarrvtion» 
hy  reason  whereof  the  Court  correctly  direct e«  the  jury  to  render  ita 
Tcrdict  for  the  defendant*"  i^o  havo  carefully  coaaidered  this  sen- 
teatioB  of  the  defendnnto  and  wo  find  it  without  nerit*  Other  points 
raissd  by  the  defendants  in  support  of  the  judgment  are  also  without 
merit* 

Tho  judgnent  of  the  ^^perior  Court  of  Cook  County  is 
roTcrsed  and  the  oause  is  remanded* 

F.:  YF.RSSD  AII>  R/OlAjniKD* 

Barnes,  iP.  j,,  and  Oridley»  J*,  oono«r» 


^V»XitK»  tff/5  ?i«^»«."i«^  ■itMiiii^&  ^^d'isiiif.  tJH^^ 
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1>H>&-19'V9% 


,\    *%■'' 


A  •**  «••««•* 


wAUiaR  x«  loan. 
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SVFXBZOR  eOUKT, 
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;•  jhhtics  scAiuJr  i.Kijv£;E&i.  tk&  osiixioif  or  m  ooimT* 


0tt9  B»  La«r«as  tuad  Walitr  B.  Lo«b«r»  in  the  cuperier 
C««rt  of  Cook  County ,  in  mh  aotlcm  la  trover*     Tlio  e«o«  Wf%e  trlotf 
l»«f«rt  tho  eottxtf  vith  a  Jury,  and  a  verdiot  nae  returmod  la  faTsr 
of  plalBtlff   la  tbo  etm  of  |3«400»     H«  roaitttd   the  otai  of  $107 .SI 
aad  Jttd^aoiit  w«»  ontered  for  C3t298«69*     I>ofcadaSt  kaa  appoalod* 

Oa  Marth  $9  19Z€t  pXn.lat(hff  borrowed  frcai  defeadnat 

9l»000  aad  gare  to  defeadaat  hio  proalseery  note  ia  a  like  lueotmtf 

pajraHle  in  ole«ty  daja,  aad  tv^enty-flTe  alfirea  of  Svift  ft  Ceapaaj 

■  took  aa  collateral  aeourltjr*     The  aote  ooataiaed  the  followingi 

*HaTiBg  depeaited  with  aaid  payoet  a«  collateral  ecourity 
for  the  payaeat  of  this  or  aay  other  liaMlities  of  the 
uBderai|^d»  or  either  or  aay  of  thea*   to  the  legal  holder 
hereof  f  duo  or  to  hooeao  due»  or  thp.t  may  ho  hereafter  eon- 
tvaoied  or  exiatiag*  howeoerer  aoquired  hy  a^id  legal  holder* 
the  foUowiag  property  I 

Certf  #C.0«   S49817  -  35     haroa  imift  ft  Oo. 
aaid  property  heia^  hereby  hy  the  uadfraigaed  Talaed  at  $2876* 
Said  oollateralo*  or  any  part  thereof,  and    the  prooeoda  of  the 
aale  thereof,  or  any  part  thereof,  ahall  he  applionihle  to  any 
other  note  or  olaia  whether  due  or  not,  hold  hy  aaid  payee 
or  hiaaosigiui*  agaiaat  the  uaderaigaed,  or  nnj  or  either  of 
theai  aad  the  aaid  holder  or  iio  aaaigaa  ahall  have  the  aaao 
riffhta  aad  powera  to  bold,  eell  or  dispoae  of  aaid  oollaterala, 
or  r^ny  part  thereof,  ia  r«»peet  of  aad  ar   aeoaritj  for  aaid 
other  note  or  oln.in,  aa  are  herein  granted  with  referenoe  to 
thia  note.* 

The  note  waa  not  paid  when  it  heoeme  due«     In   ^ugaat,  1926,  plaintiff 

arranged  to  purohaae  an  autoaohile  froa  the  Marqnatdt  Mtttr  Salon 

Ceapany  and  about  the  a«ae  time  requeated  defead^uit  to  sake  hia  a 
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l»f»i%j»  ai«iir  •IIJI9  «ilt     «t»v«Td  £U  «b4#o«  fin  Hi  tX^osfo. 
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;X«d  AIjui  mi  hBLm  fWMfi 


fttrtli«r  loan  of  |1«OOC«  whieh  1m  a&id  h«  B«tdr<t  to  wmk»  Um  "dami 
f«9B«At*  Ml  thiB  oar*     Kor  sobo  tlao  prior  to  thla  roquoot  a«foad«Bt 
lUk4  liooa  OBgagtd  in  ■ellliig  to  oertctla  iadiTldualo  yroopootlTo 
Moiiborshlpo  la  a  propooed  eorpomtloa  to  too  kaova  as  ttot  Oaotlo 
ftardoa  Oolf  &  Coaatry    'ltti>»  and  plalatlff  vao  aloo  latoreotod  la 
tte  oohoao*     Thoro  vas  an  account  la  a  oertoin  toaak  kaova  as  tho 
Cagtlo  Gnrdoa  Oolf  A  Coaatry  Club  aoooaat  aad  at  tho  tlao  of  ilM 
ro^aoot  tbort  was  approxlaaioly  #1»100  la  lt»  fp.1  of  whloh  had  booa 
iltUlUfd  hy  defeMaat  froia  tho  >«lo  of  aoaberahlpo  to  jrooa«ctlyo 
ffoahoyff*  Plaintiff  adalttod  that  this  baaJc  aoooant  ''eoaslatod 

of  Bonoy  derlTod  froa  aoahorohlpo  whloh  Mr*  Laohor  oold  la  tho 
Oaotlo  dmr^mn  >olf  &  Coaatry  Clab***     Cofoadaat  tcetlflod  that  at 
tho  tiao  of  tho  roqaoot  tho  follo«la«  (lat<?r  alia)  ooourredi 
*Z   (dofoadaat)  oald*   M  toll  yoa  what  X  will  do.     If  ther*  la  aiqr 
roa«Mi  why  thlo  golf  oouroo  In  not  eoaplotod  aad   Z  oa  roqalrod  to 
retara  tho  awaoy  to  thooo  p«opl«»   i  will  loan  thlo  41 #000  out  of 
thtro  If  It  lo  afrood  tta&t  thio  bo  hold  agalast  the  dvlft  ft  Cwpaay 
otoek  as  addltloaal  oollater^l  •*     Aad  ho  oald*   *Yoo.*      *  *  *  l  «ald» 
'If  thore  lo  aay  rc?taoa  why  this  golf  eooroo  d«B*t  go  throagh  I 
Bast  r«tura  this  aoney  to  the  pooplt  who  aado  tho  depoolt  mt 
aatlolpatloa  of  aoahorahlp  ia  thlo  eluh**"       Oa  Soptoriior  18 »  19M» 
defendant  drow  a  oheok  on  tho  Oaatlo  dardoa  Oolf  ^  Country  club 
aeeoant  for  $ltOOO,  payahlo  to  th«  order  of  plaintiff*     The  oheok 
was  olgaodi     ^'Cattle  Oasioa  Oolf  l^  Couatry  Club    By  t,  ^.  Loohor 
8oo*y  aad  Troao.**     Oa  tho  revcroo  sldo  oro  tho  slgaataroo  of  tho 
dofoadaat  aad  Marquardt  Motor  Conpany*     tho  cheok  wab  paid  Horoahor 
It  19200  aad  It  lo  oloar  froai  the  toetlaoay  of  both  partloa  that 
thlo  llfOOO  wao  aood  In  tho  parohaeo  of  aa  aatoaobllo  for  plaintiff 
froa  tho  Marqaardt  Motor  Coapaay.     At  tho  tiao  tho  aatoaobllo  waa 
parohaaod  dofoadaat  aloo  adToaood  to  plalatlff  Hi*     Thoroaftor 
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•  aisvBDdtrstaatflJMr  amb*  ¥«t«««B  plnlntlff  and  d4»f«ndiuit  utA  %1m 
oXato  wfts  nrrer  laoorpor&tcd  aad   th*  ]^1aii  to  •rgauilJi*  th«  —am  «»■ 
»baadMi«<i«       l>«f*ndiai  t«Btlfl*d   th\%  hm  than  jMild  baek  to  tbo 
yrooptotlvt  «tirii«rs  the  #ltloo  vkloh  th9j  had  paid  "la  antioipatloa 
of  Uiolr  aomtoerahipo***  liut   this  t«flitlM0ii3r»  oa  aotioa  of  tho  pXala- 
tiff*  vaa  atriokoii  out  by  tho  trial  oourt  oa  tho  grouad  that  It  vao 
laaatoriaX*     fhoroaftor  pXaiati'ff  ioaderod  %•  dofoadaat  th»  eiai  of 
(X»0B9  In  foil  payaeat  of  the  aoto  of  M4Uro]i  a»  X920t  Mid  deaaadod 
tho  retura  of  th«  atook  hoXd  as  eoXlatoraX*  bat  tho  t«ad«r  mo 
refuood  en  %h«  grouoc^   thnt  thero  was  dao  d«ftadH.at  la  aiddltloa  to 
tho  $XtO&&  tho  ouB  of  vX,0«3  that  w^s  paid  by  defcaddit  tovasdo  tho 
purehaao  of  tho  autottOblXe  aad   thnt   tho  coXlatorbX  ocoiurltyt  ander 
tho  tomo  of  tho  aoto  of  Mareh  8t  X92«»  eoycrod  thlo  Xaot  aaouat* 

J>of«ad«ait  o<»itcadtt   (lator  aXia)  that  tho  Tordlot  lo  aflalaol 
tho  wolght  of  thtf  «Yld«ae&»  aad  we  haro  roi^^chod  tho  ooaolusloa  that 
this  ooattatlon  Is  a  »«rltorlous  mio.     ao  tho  easo  wlXl  probahXy  ho 
tvlod  agala  ««  rofrala  fron  farthor  aaaXy^iag  and  ooamoatlag  oa  tho 
tTldeaoo  of  tho  rospoctlTe  partloh*     vo  dooM  It  aocesoRryt  howovor* 
to  refer  to  oao  laportnat  qaostlen  UrroXYed  la  tho  prooeat  cant  oat  loa« 
Tho  thttory  upoa  whloh  pXalatlff  oaoeoodied  la  tho  Xo««r  ooart^  aad 
apMB  »hleh  ho  staado  la  this  eo«rt»  lo  that  tho  QeXf  k  CotiBtry  CXub 
aao  a  partnership  Toataro  of  plalatlff  aad  def«adaat  •aA  tteit  the  baak 
aeooaat  of  the  GastXo  a«rdca  aoXf  «  Couatry  uxab  aaa  aa  aoooaat  of 
thlo  pnrtnerohlp*  aad  that  therefore  defeadaat  eaanot  oot  up  la  tho 
preeeat  salt  -  aa  aotioa  ^t  Xaw  •  tho  claim  for  tho  $X»000  that  la 
based  aa  the  cheek  of  r^^pteaber  Xt,  X92«|  that  to  peralt  hla  to  da 
00  weaXd  bo  to  aXXoa  aa  aeoouatlag  of  the  pRrtaors^lp  dcnXlBgo  botvooa 
tho  parties  la  aa  actlea  at  Xaa.     ^^o  to  thlo  eenteatloa  It  lo  oafflolest 
to  oay  that  the  rvldeaoe  oXe(>rXy  eatabXioheo  th*?  t  the  ifoXf  A  Country 
CXab  baak  account  represeated,   ia  Its  eatlrety*  a  trust  faiid  -  aot  a 


:■:!>»-¥'  j«»i.;}^  fi£^  ta.tif«i^:^'i;«  o^  Pml%  **tli  bam  ^Bii^to^Ttnt^ail  xwnst  nmr  Uulx> 

i)Xi:i  ci  -.i'.rA^  'til)A(i  Rm'is  'M                           J  iv.AlMSt'itftC       ■>  bitenbOM^Jt 

«..-•■                     ;):>•■.■■■  ,,  ;,t;«  mQ^i»iiii%  ««»  «\tJ;* 

ft/ji-jv-jx^tf  »fii!ritX«'''i>  ^-Uf«-i'  r;!tti;#r.-f9'Jt-'   ast  w9iJL<8  C'if  a^tf  billow  «»« 


pArintrchip  Sim6  -  astf  a«lth*r  plalatiff  B«r  defaatfant  Ikud  aiqr 
rltfht   t«  ifts«  the  •aa*  ae   they  dldt   but  ae  l»«%w«eB  the  parties  t» 
thla  s«it»  aad  witfer  the  facie  •f  tide  •«••»  defeadaat  al^t  b«9 
plaJLatiff  for  the  $1*000  trtfUMOtloii  ef  .>ttpteaker  IB*  la  aeavBpsit^ 
Wider  »  eeuBt  for  aeaey  h»d  aai  reeelTed*  upon  the  theer/  tiMtt 
plaiatlff  rcoelred  aoaey  whloh  la  eqalt/  and  good  eeaseleaoe  1» 
B^Mttld  pajr  to  defeadaat*     ftaere  lot   therefore*  ao  aerlt  la  the  otB* 
tentloa  of  plalatlff  thftt  defeadaat  had  ao  risht  to  00%  up  00  a 
Aefeaoe  to  the  auit*  the  tr«ao«etloa  of  acpteaher  16t 

The  JadffMat  of  the  superior  Coart  of  Cook  v^uaty  io 
roToroed  aad  the  eaaae  is  resMiAod^ 

Msraiau}  aid  RsiAiDin)* 

Bttraee*  ?•  J«»  aad  Or id ley*  J*,  coaeor* 


t4^ 


f-  ■  ^  -—vr.. 


/ 
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/ 


t 


K^' 


iU*I»S/, 


n.  /Vrfl«»  WAII^  1KX.IVKBB©  f«S  O.i'UIQM  Oy  THS  COORT, 


l»  th«  KiuilcipHi  C«urt  tf  Clii«j»«»,   In  »n  aetion  tf 
f«r«lbl«  «iit37  MKt  dtuiaer,  S^^y  OuairUajf*,  plaintiff,  sued 
■Mlit  C.  MfijMtku,  <i«f*a4A«tt,     TS»  MB*  »9s  XitUd  bef«rt  t)M 
©•MTt,  wltift  «  Jury,  aad  i^  Ti'rdi«t  was  r«t«med  in  farwr  of  tha 
pUiailff.     ^•ltl»:f   U#  J«f.>a<}.jat  nor  h»r  ««tt9««l  was  preseat 
iB  o«mxi  d«ria«  the  iri«l.       Cu  r^tt^xy  14,  I9a»,  jvA^MSt 
wa»  •Bt«Ted  oa  t)ie  Y«r<iict.     oa  rc^rtt&ry  1»,  l»a«,  th*  d<»feiidant 
■♦▼•d   to  haY«  tlw  jvw;4jiwnt  T&oatad  and  fUNi   two  affid«Yito  ia 
•tpport  of  tjw  ur^av,  a»l  on  i-'ebs^ry  Si,  192»,  tho  motion  to 
▼aeat*  was  orerruiird.     Yh*  <t<»f<rBdr»t  has  appaiaod  fron  this 
last  •rder* 

Tiw  d«f«ada£t  coutentfr.  ttest  •th*  d«>aial  of  aotloa  to 
Taoatw  4u«:fin«nt  w%a  aj&  Abaer  of  di «<?}•« tioit  oa  \\m  part  of  tho 
emirtt  pre judloinllj  KealnMl  dfffpndp.at»» 

Tht  <j(«f<»ad)Riit  in  thi>  pPfts«Bt  oait  wftc  x^erpoaall/  ftcrrad, 
li»r  appoKiraaao  was  oatovcd,  and  sho  d«aaad«d  a  jury  trial,  aai 
nadar  ouch  a  stat«  of   lh«  record   It   ia  tha  s«ttl©r   law  of  this 
ataU  that  a  aotion   :o  er>t  bbI^c  a  J«tifg»ont  is  addrossod  to  tht 
s«uad  Jodleial  disex^tioa  of  tho  eourt,  aad  its  '^otloa  will  not 
b«  rvTiewod  «xo«pt  for  abus«.     Tho  sM^iag  party  aust  show  hoth 
dilifoaee  aad  a  sMriioriouo  d«f(^fio«.      It  i»  uaaocosftary  ta  eito 


v-^ 


S-J^-s 


\ 


i  .  ■itt>l^'>I  &^   til 


Son   ,  jC.tt.i'ai  %tfJ: 

iCf«itf   vb-ftif«   ^««i«  x^'A'^^<xi   ji^4ti9»wt;  «-Jk(Y     ..»(»iJti. 


:     9tf 


^tft«it»i>«iirt' 


!i!s-jit»j^  mmit'i^i  txwB  A  umn  »«Mi«9l)Xl& 


authoriiUs  la  support  of  this  rul«.     It  In  «lao  %h»  law  tlMit 
«Mii  af  dllig«aM«  an   ih«  j^art  of  ih»   -.ttarftey  Hindu  th*  alioat* 
t%||.f  t<^H  T.  uoyal  XiftttV^Ca.,  208   111.  17<>,  177.)     It  »9J>«»r« 
ttmt  tlM  afrUiifita  t}v\t  on     atiur<l»y»  Vo^ntar/  9,  1939 1  tht 
dofejcid^at  an^  hor   titarii(t7»  Xy>  ?«r<t«99«t  a9P«*r«4  b»f«r«  •«« 
of  tJ>o  JVKl^ttt  Of  tilt  VoBlelpal  wovirt  and  deaanded  a  Jury  trlalt 
aatf  IJuit  therttiii,p«a  th«  ««b^  ^»e  traacferrM  to  Judge  ivooaoy*  oa« 
•f  tht  Jodgoo  of  Ukct  court •     Tho  2»9irti«»   to  tho  ««it  aad    tholx 
attooratyo  tiutu  VispikirtC  te  tlae  omurtro^n  of  Jiulg«  Hooaejr  and  thoro 
Uu»  ati&orno/  for  th&  dttiiVAiOtt  stated  to  thd  oourt  tliat  ho  itoald  >o 
la  ?iKrlaci'i«l<!  »b  ^<mauy»  aa  a  sotlen  >»for9  th«  suproso  Coart»  ani 
thtii  ho  would  aot  %e  l»a«k  la  Ctelsaj^o  ^et%f  Ta«aday  or  "'odacodajr 
Moraia£»  an£   Uicr?iipen  th«i  «:eee  «»a  oot  for  trial  for  Thttradojr 
morning*  Te^ru&ry  14 »  ;.t  9<30  a*  vi«     Ob  t)K»t  d&tot  wiioa  ttao  eaoo 
was  reaotedd  for  trial  <»n  tho  rnU*  nolthor  the  def endaat  aor  kor 
attoraoy  ai>p««xod»  and  a  ;iviyy  i»ad  awora  to  trj  th«  Ismaofjt  «Bd 
aftor  ths  plaintiff  hi'vA  intri^\*j9ifd  hor  ovldeaeo  tho  oourt  dlrootoA 
a  vordlet  In  hor  fa'Tor*     Vr*  l?«rjt^s«i«  ia  his  affld&Tltf  aiatos 
that  ^vMlo   ik»  jury  va«  il^filiaic  th«lr  Torciiet,  ono  Martla  api>oarod 
and  told  th«  Gourt  tht<t  efflaat  w&a  bofor*  th«  '^preae     ourt** 
Thla  at&tf?M«r.t  of  th*^   sttomey  In*  of  course •  1>naed   on  hoRracjr* 
Thoro  Is  uethint^'  In  the  r^fldf^vltr.  to  show  who  Unrtln  was*  or  that 
ho  had  mvy  right  or     utiiorlty  to  roprosoat  the  eetcwiitnt  Off  ore 
Judge  Koonoy'     '.:o  fnr  ns  the  ^iffidarlto  dlseleeet  the  first  tlao# 
of  tor  tho  6»aoe   f'>n  set  for  trial*   that  anybody  roprtBeatlas;  tko 
dofeadesat  appe^jrvd  hcforr  Ja<ij|r«  Hooaoyy  vao  on  February  19 »  19899 
vhon  the  ibotloc  to  Tooato  n««  node  by  hor  attoraoy.     Oouaool  fov 
tho  defeudnnt  wido  Mr  notioa  before  thr^   roproue  Court  on  Frbrunry 
1S»  and  tha  aotlon  trno  thnn  tslr^n  under  eoaoidemtioa.      'o  havo 
oarofully  oonaldored   tho  off  IdaTlt  of  Mr.  ^'erguoiait  and  la  oar 


iutim^^^  it  fAlle  to  affimattlTcly  ahov  that  1m  wms  not  la  Chieogt 
01^  ?e\}m*':r3r  14 «  ut  thA  tlMi»  tli*  «*ifi*  tjtta  oall«<i  f»r  trliult  asA* 
c«rtaliiil/t   1^  :i«1c««  ae  afco^lss  as  to  «)|f  ht  diA  not  hart  semoaBO 
:t«pieet»t   him  ot   tlb^t  tl«e»   if  lie  ws.o  not  «Uo  to  bo  present*  Tho 
(ivftnAMit  vno  prestrnt  Isefor*  Ju^r^fre  Honn#x  on  FsbruAry  9»  vhen  tho 
cAse  WKk  ttt  for  trlitlt  ar4  •)»  tfi<S  not  appoar  la  eoart  oa  Fcbra&ry 
14.     In  th«  r»7pl7  brief  fiXod  by  tho  dofcadaatt  her  eouaoel  hao 
attrMuptcd   to  lBt€Tj«ot  intit  the  ea«o  aXltge<S  faots  net  nhowa  hy  the 
xaoQt'-'f  \iut  it  lo  hftrtfly  no«««)»arr  to  «tat€  that  we  cisinnet  eeaolder 
th»o«*     :'o  f«7  &8  the  record  dieclesev*   the  first  tlae  either  the 
def(?a4sal  or  hor  eouaeel  appearec'  before  Jadge  P.ooaey  after  the  eaoo 
w«ir  set  for   trihl,   vi^ft  flTs  days  after  the  entry  of  jud^ont* 

W«  are  «Atisfie/{»  after  a  oarefal  eon8ider<i.tioa  of  tho 
Affidavit d«  thftt  the  defease   the  defeaidnat   seeks  to  interpose  to 
tho  present  suit  is  an  oqaitRhle  one  at  atoat*  and  forcible  detainer 
is  aa  aotion  nt  la«»  and  an  equitable  defense  eanaot  be  set  up  to 
suoh  an  actios*     (O'Brien  ▼♦  9.11;?lt9t»  ^^^  lil*   ^9P«  ^^C*     Other  o&oos 
to  tho  isttmt  effoet  sifht  be  oited*)     If  tho  faots  upon  whieh  tho 
(lefocAant  rolioo  wore  oaff ieient  to  warraBt  a  deoroe  in  her  fnvar  ohs 
6)«uld  hATo  reeorted  %>*  m,  oourt  of  equity  nnd  applied  for  nn  injnaotioa 
to  ]r«eitrala  tho  farther  prese(*u</lon  of  tho  pre9«nt  eait  mtil  the 
aait  in  e<^uity  co'tld  he  heartj  and  detentined.   (See  Oruihbs  ▼»  Bpon^ 
aoi  111,  9S,  104*)       It  does  appear  frooi  thi^  i^ffiditTite  thnt  seeietiBo 
prier  t9  the  present  aait  the  plaintiff  aaed  the  haeband  of  tho 
<?i?f«nd^»t  for  poseessioB  of  the  pre»ifles  In  question  and   thnt  the 
(  ef9nd»jit  apvear«(d  and  defended   the  salt*  and   that  a  jadgoent  vrao 
cistere^  tli  farer  of  tho  plaintiff  from  ahieh  the  def*»w}ent  jnrffyed 
arj  appeal,  bat   thwt  the  eppeal  was  neror  perfected  |  th»t  thererftor 
«}he  filed  a  bill  in  the  Ciroait  Court  ef  Cook  Csaaty  tLM  ao-ved  tho 


«4Kl£  X^sriKVo:^  ^  tlfl  '%((  iMXit  79lT^  xl^ri'i  i«ifii;  «i'      ml^£ 

\i-4?    .T«;:i*i9   »«Jt4   3«'m  <«ri   ««fe«/.»».t&  fe-x^g^T  sjf*  s^  tat  -411^ 

^i  %u  4'*«  'atf  tfi»««t-»»  ma^t'^h  s»itf«il DISS'S?  ''to-   ■^'fte  «*■(■,■         "sji^fti!  'jut  «i 
«t'.3..5t  xwi^..;     *^»>r.  ♦.^^A  .jtlX  feSX  «Ml?f;^,  'T  «©|T^'^*0;  .."'>.»  «»  iKiMitt 

|k«r^«1fli  #|lAS«n1i^.«>  sew  rfftJWir  .c.  .  MwUI*  M^  to  tdTtfsl  aX  ^-vst^^wj 

ltll»3'«flW«*   «/Arf-i,t    I  &94ciat«»<t  a*-*-^' •■  •.'-etc,-    -.'T;?    .i.-i-:,-?     .?.rrf    ^T'-.^.m-k.    no 


•]Mjfte«Il«r  f«?  An  l)iJi»ctioa  %0  reaiv-aia  Xh»  •MtorenMat  of  th* 
jud^MAl  f«r  y<»!i«:i<»s8i0n  >«i!^%lii«t  h«r  liM«1i«ad,  and  that  aftinr  a 
iMftriac  thtt  m9tl«a   nt  d^miiNl* 

Sf%*t  *  «»r«fal  ftMial<l«r^tloa  of  itat  pr«8«at  mpp«alt 
trt  are  satiHflrd  th£.fc  tlw  trluX  o^wrt  Ali  net  abuse  Itc  dlat)z«tl( 
ia  tien^ing  tH*  aotieii  of  the  d«f«ad«)at  to  raoat*  tlia  ia«t«xst 
jutiiijaeiit*  lui^i  ttee  JDd«9nont  of  the  Mualoipal  Caurt  of  Cklo&ga 
ia  «ffi«a»a« 

Snraei^t  ^*  «7«*  «uV  i^Tldley.  «r«,  ooaour* 


,s»^a'5^v.. 


*«B9«f&.i  »»■&  «-t5sX,bix^  .*«»j   •  ,K9SmiS> 


/ 


Xx««tttorB  ftf  tK«  Estate  of 

Mid  JOai   F«    fX}^;;?:  •   iBtf  lYiduaXIy^ 
flw  F«ra«rly  Ji>itf  BvMlnesa  vitb 
tlu  late  Joc«itfi  A.  HcXa«nMy  as^ 


▼• 


Plaintiff  In  San^t* 


[mMn  TO  T  B 

0,  eof  COWTT. 


»•  JVSTICK;   SCAXZ^AS  XSIZVXmSD  TKB   O^UrZOll  O?  7IIK   OOtflRT. 


«nMi4  ?•  fuoliQr  su«d  Henry  Ullri«h  in  the  Cirouil  Cowrt 
of  Cook  County  in  an  neiion  on  tli«  eaoo  for  liliol.     In  Foi^mary* 
1928»  a  ju^ffiont  vao  ontorod  agsinot  Ullrich  for  tho  oun  of  $3«:O0« 
Ho  yrayod  an  appeal  to  tno  Appoliato  Court*  but  tho  appo^a  vat 
noTor  p«rfeoti'd*     On  Kr^roh  12*  19S3t  l-Olnomey  k  ?owor«  attomoyo 
for  Tuoh^r  in  tho  libol  ouit*  filed  in  t)s«  of^io*  of  tlio  olerk  of 
the  Ciroait  Court  of  Cook  County  m.  notioe  of  ^tiornoya*  lion. 
This  notioo  contained    (inter  alia)   tho  follooinci  that  Tuoliy  '^hao 
agrood  to  p^y  ub  for  our  ocrricoo  ao  a  foo  ono  tiundroc  ooll&ro 
and  a  oun  equal  to  one-lmJ^  of  whfeteTor  asount  nay  l»o  reoorered 
therefrom  by  ouitt  oettlonent  or  ottaomioot  and  tivtt  we  olain  a  ll«i 
opon  Ofiid  claia*  desnaiuS   or  oaueo  of  notion  for  euob  fee*"     On  Maroh 
a8»  192a»  Tuohy  filet:  vith  the  said  olerk  a  oatiof&etion  of  Judtfcent 
in  which  he  aeknowledged  *'full  oatiafnction  of  the  abore  Judsnent 
thio  Srd  day  of  Mf>roh»     •      •  1926*  tho  oaid  Judgncnt  and  ooato  harinc 
hoen  paid**     On  July  14  hcinemoy  A  X'ower  filed  their  o^om  petition 
oettinff  forth  a  oontratct  for  lec«l  feeo  hetvoen  TtuHiy  and  tho 
petitionere  and  arer rin«  thnt  thoy  had  aerred  on  Ullrieh*  on  Haroh 


■--■u.  > 


I  sag 


\ 


!^mu 


^ta'fi 


^tttTi^  Hi  imaMMi 


r  ^ 


::     il^-      ■(?    M(«K    .•!£;(    t^"^    jBtoi^XX 


Ki  yit9l'»  ^v*  Ic  ;»3>ill<»  Mtj  nl  itn^iri  ^Jilim  Infill  •tis  al  Xfl^tiU'i  %i$i 

ia*!^3:^h.isl  tv  mtftiitaitiUniitt  *  a(i«l»  Ui»'*  «*a<f  441  w  'ittXit  V^ttirT  .liati  ^Cb. 

itivms^hul,  »r»tfJi  aji[4  le  KRaitc^^ltTil^iAa  Lint"  &^'a|SH»Xw*iii»«  »ii  iCvlAw  «/ 

a%ktU9%  aumm  tliuii  li»JU1  x««o'i.  •^*-  ^'•"p'«»'*vj?ST>ii  ^  ^^.f,  w':     '^^ *•>>«<{  «{>»'!] 
iUivaK  <»<.'   /.  •■'■  a»  jurist  ■'^"   '-'f-—- 


-8* 

X2,  1928.  •  nobU«  of  attomvys*   Ii«n  and   thvt  th0j  lud  fllvd  th* 
M«tio«  with  th«  said  olerk.       Th«  p«titloB«ra  pmyed   the  eoitrt  "to 
adjudioAttt  th«lr  right  in  tta«  premiaea  and  thnt  this  Hon^ralilt  Court 
«Bttr  Judffaent  far  the  xuioant  vhith  mmj  b«  ahown  to  ha  d«t  jtnat 
patitionera**       Oa  Oetoher  ie»  lt28»  iho  caitao  vaa  hcerd  and  an  ordtr 
«aa  than  «at«rad«  ooutainlnK  (iatar  alia)  the  felloviasi 

**  nd  it  a;i>paariJBd;  ta  the  Court  th>^t  a  Jud^MBt  waa 
aatered   in  the  ahore  entitle     oauae  <m  the  4th  day  of  iTehruaxyt 
A,  I.  1926*  for  the  vm  of  Three  Thousaad  I^ollara  ($3000*00)  i 
that  aai4  petitioner  Joseph  a.  Kolnemoy  and  John  ?•  Power* 
doitt(  imaiBeae  aa  Moliienioy  k  Povor*  haye  a  lion  on  aaid  juds* 
»ent  by  rtiuoa  of  the  coatrset  entered   into  with  the   aald 
idffiund  £>•    ruehy»   th»t  tm  te«witt  trz«  l-^th  day  of  H:iroht  192a» 
a  notioe  of  aaid  lien  waa  filed  in  the  offioe  of  the  Clerk  of 
thio   -^oart  and  that  a  eopgr  of  aaid  aotioe  was  duly  aerTod  upon 
tho  d«feadnntt  H^nry  Ullrioh*  on  the  I3th  A&j  of  IIaroh»  19281 

And  it  further  appearing  to  the  Court  thrtt  the  oaltf 
Joaeph  A*  ^oXnernoy  nnd  John  F»  l*»«er»  doins  huaineaa  aa 
Holnemey  A  JPowor*  have  fully  oo^plied  with  the  statute  in 
euflh  caao  nade  and  prorided*  and  the  Court  further  finda  the 
iaeuoa  for  the  snld  Joaeph  A»  Uolnomoy  and  John  7«  Power* 
doing  huaineaa  aa  liolnemey  &  P^wer*  and  against   the  defendant 
Hoary  Ullrioh*  and  aaaooaea  Joaeph  a«  Molnemoy  and  John  F« 
Power t  doing  hualneoa  aa  Melnemey  Ic  Power*  drvaagea  at  thn 
oum  of  fifteen  Hundred  Dolls^ra   (|1S00«00)* 

It  io  therefore  ordered*  adjudged  and  deoreod  that  the 
aaid  Joseph  A*  kala«niey  and  John  F»  Power t  doing  huaineae  ao 
Molnerne.v  &  Power*  ahall  have  and  reeoror  of  the  aaid  Heaary 
UUrieh  the  aun  of  fifteen  Hundred  Sollara   (^1600 ,00)  and 
Judgneat  aa  hereby  entered   there f«r»* 

Ullrich  praye<f   aa  appeal  fr<»  the  ord«r  aad  filec   an  appeal  bond  in 

the  ovn  of  l:»*ooo  but  he  faUed   to  file  a  tranaoript  of  the  record  in 

this  court  in  cue  tine  rx^  hia  appeal  %aa  dianiased.     He  now  ooeka  to 

hare  the  Judffwmt  of  the  Circuit  Court  reriowod  by  «;rit  of  errors  Vo 

bill  of  ejcceptioaa  haa  been  filed   in  thia  eourt* 

Plaintiff  in  error   conteade  thnt  the  tranaoript  of  the  reeord 
filed 
^  ia  thia  eourt  containa  ao  plaoita  for  tho  October  tern*  1988*  when  tlio 

iaetaat  jodsneat  w^a  eatorod*     It  ia  true  that  Uia  t  raascript  of 

the  record   filed  by  hi«  cont^iBed  oaly  a  placita  for   the  Mprok  term* 

1926*  but  the  defendaata  in  error*  by  leave  of  eourt,  hare  filed  a 

onpplcneatal  record  coat«iiaing  a  placita  for  the  October  tern*  19M« 

One  placita*  thtit  for  the  tern  at  whieh  Jud^eat  ia  entered*  it 
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M9t  •«r...^  •r.*i#i^O  «f^  -t^l  ^l^m  4  a«l«lHa«»ti  !.t««»T  X..;l«t»»«XW« 


cuff  l«l«Bt  to  vhev  tk«  l«gal  •rcaalcRtloa  of  th*  eeiirt  Yfhlek  luu 
h*tLT4  and  deriermia**!   •  one*  voveht  to  b«  rcritwod*      (Laafgrtep  t« 
irfifgrooy.  127  III.   App*  1841     l>»>a  v.     obtr.  8iiS  111.  A^«  S97| 

c^^j  yy  -Atiii  ▼•  HsMUji.  a*«  xu.  n,  79.) 

Th«  plalatiff  la  orror  ooBtoada  thut  **tte  r  oor4  In  tho 
oa«t  »t  bar  obovo  no  a«tlo«  vhnieTor  sorYod  upon  the  df^ftadaati 
Boitlior  d«to  th*  finding  of   th»  Court  la  it*  fla&l  ordvr  and  Jud«» 
aoat  rcelte   that  tho  defcadntat  haa  nmy  actUAl  notloe  of  aaoh  pro* 
«o«dlac»*  Mid   therefore  the  jutigaeat   readered  ogAiaet  hla  cannot 
W  ettetoiaed*     fhe  ot&tttto  provide 0  thnt  **oa  petitioa  filed  h/  euoh 
attoraoyo  or  their  olieato  aJBjj-  coart  of  aoBpeteat  Juriedietioa 
ohall*  on  aot  loeo  thaa  flTe  days*  aotioo  to  the  Kdrcroo  part/» 
ad4adio«te  the  righto  of  the  p'irtieB  ttad   enforce  aooh  lien  in  texa 
tiao  or  TaOHtlon*"       That  the  pXaiatiff  ia  error  had  /vctual  kaovlodfo 
of  tho  proeeedtago   ia  appareat  fr<»  the  faet  th^^t  ho  prtiyed  aa  appeal 
froM  tho  Jttdfuwnt  and  filec   hie  head*     If  tho  plaiat,iff  ia  error 
h^d  oeoasiOB  to  oeaiplaia  th-  t  he  ha<!i  aot  hoen  eerred  vith  tte 
etatmtory  aot  lee  of  the  hea^-ingf  thnt  fact  ohould  hare  hoea  aade  to 
appear  hy  •  bill  of  exveptiono*     )foreoTer»  «o  aajr  olao  proawao  frea 
the  f  lad  lac  ia  the  jud^Mat  order  that  the  defead»ato  ia  e  rror  "haro 
fully  eoapliod  with  the  sUtute  ia  each  oaoe  aade  and  proTided«*   that 
thoro  «ae  proof  of  f/r^ptr  notioe»  oopeeltilXy  ia  the  nhseace  of  a  bill 
of  oxeeptieao* 

Tho  plalatiff  ia  er>*or  ooatoado  that  taalqr  and  ho  had  tho 
right  to  adjttet  the  JuUgaeat  &t  aay  tiae  aad  that  t)M  attoraeyo*   lioa 
attached  oaljr  to  what  »ae  aotaally  paid  hy  tho  plalatiff  ia  error  to 
Xaohy  aad  thtit  so  tho  petitioa  coataiao  no  alloflation  ae  to  the  aotad. 
aaoaat  of  tho  oottleaoat  aid  ao  the  court  ia  ite  order  aakee  no  f lad- 
iae  la  tll^t  regard  the  Judgaont  ogAlaat  tho  plalatiff  U  error  for  oao- 
haXt  of  tho  aaoaat  of  tho  jud^ieat  readered  ai;aiaat  hia  la  tho  lihol 
omit  wee  orroneouo*     The  court,  ia  the  Jufigaeat  order,  aoeooood  tho 
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iiii(  iik.f»i»to  iatmh^i^i  »i'^  H«   «it4^' 


iuHMI**  of  th«  difftntfiaBts  in  trrtr  at  t)ie  nDn  •?  $Xt500t  Mid  la 
th«  &¥••»«•  of  A  bill  OS  sxoeptloas  it  will  ¥•  prttiai«tf  tiuit  tk« 
fiadlnc  of   th«  •fl«rt  w»«  varrABt^d  froai  th*  CTidcaa«« 

Th«  plaintilff   la  trr»r  e«ai«»d«  that  tho  •AtlsfAotlMi 
•f  juiiiptAt  fll*d  l»y  Tuoliy  yui^-portv  to  hare  b«oa  cxeottivd  oa 
M.'>7«h  5»  l>8St  aadl  tkuit  a«  the  pl«iatiiT  ia  t  rror  was  uet  venrad 
«ith  a  a«tia«  of  the  claia  for  atcoraoya*   lien  until  Maroh  ISt 
1928,  no  <slala  for  lloa  could  arloe  a^aiaat  tho  plalatiff   la  error* 
Tho  oatiofiiotlcM  of  JudtfBoat  wa«  not  fUod  until  Xarok  ^3»  192a« 
«Mt  wo  auot  pr«BiiHO«  la  tuo  «iho«BOO  of  a  liill  of  oxceptlens,   that 
tho  proof  vuxra,ntM4  tho  oouxt  la  flndlag  that  tho  Judgaoat  la  tho 
llhol  oaoo  «no  BOt  OA&lofiod  until  afior  aotloe  of  attorneye*    lion 
had  boon  •  «rTod   oa  tho  plamtifl   ia  error* 

The  Judgaent  of  tho  Circuit  Court  of  Cook  Countj  la 
afflraod* 

laraoof  !*•  J«f  and  arldXo/,  J**  eoatar* 


Ml  MUI  «9Mt£'r'1»  t/fm-ltM  in  <Nrvt«  mi  9$mMha9»ty*b  »^i  to  »»]»««>»£> 
.  jvm^l^t  iMil  «0«t  Jliiiuk'n«v  turn  d'W9^  9tii  t«  iMti^u^^ 

«B&$i:  «e5x  i{i»%jt&^  U^im  ti$tJU1  i9m  «aw  #et9i«q^^i  "^9  mtt^s^sUm  toft 

*ix«-r£4  jsi    x\li!^jkXq  td4' Met  4l»vx»(iis»«tf  &«if 
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MR*  JVoTICX  SCAMLkM  IFJLXVSBXD  TBI  QPUIIOII  or  tm  OCNPtT. 


TlKwaa  «?•   CoMMy*  plftlatifft  stMtf  0*  H*     cImIs*  d«fendiint 
in  th«  litaiioijiMd  o«turi  of  Chigaco»  ia  aa  attlMi  af  ooatmot.       flM 
o«att  aas  tried  before  the  oourt»  irithaut  a  Jury*  aart  iberv  was  a 
finding  la  fftTar  of  tiM  plaintiff  «ad  his  daassos  wore  assosce€   st 
tlM  »m  of  $130  •     Jttdffoeat  was  entered  oa  the  fiadli^  and  tlM 
defeadnat  has  sued  oat  this  writ  ^  error*     thm  plaiatiff  has  aot 
filed  a  hrief  ia  this  court* 

Tho  plaiatiff  is  «a  aadertaJtor  aad  oahalaer  aad  oaad  ia 
recover  for  goods  furaitthed  aad  serrieoo  resderod  ia  the  horlal  af 
tha  def ead«Bt*e  wife*     Tho  i^iffld&Tlt  of  aerlts  awers  that  tho 
plAiatiff  doee  not  kaow  th&t  the  defead^at  furnlshod   the  goods  oal 
rendered  tho  serrioea  claiaed*  and   th>  t  if  tlM  pXeiatlff  did  far* 
aioh  the  aaao  ho  did  aot  do  oo  st  the  roqaost  of   the  defendnaif 
thet  the  defeadnat  aever  eaplogred  tJM  plalatli  f  and   ihat  ao  deaaaA 
was  ewer  aftcie  upoa  the  defeadnat  for  tho  i^syaaat  of  the  plain tlff*o 
bill  aad  that  tho  dofeadaat  dees  not  imow  whether  or  aot  $643*40 
is  a  fair  aad  roasoaahlo  ohargo  for  the  goods  aad   oorwlooo  allogadi 
to  Hawo  hooa  r«adore^« 

Oao  of  the  eltaosses  testified  that  tlM  plala&lff  laiA 
hooa  appelated  odalalstrAtor  of  the  estate  of  tha  doooaood  wifo  oaA 
that  he  had  filed  his  appllo'stloa  far  appolataeat  1190a  tho  graoBd 
thot  he  aao  a  ared  Iteir  of   the  said  dcoeasod  aad  had  aot  haoa  paid 
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*5ir*f«iS:   *idi#  aU    i-i.-,-  Lil 

^^tlXintJiiii  »si4  lo  iaKmm^a^  miJi  %«i  ^n5ae«l?!^  $!C(4  «&^  ftftaii  inwm  •&» 
6l^»£M4  <MI  ^«  •VtAi^dxe  wttSii  ^m  m»9k  Sst»bU9t^b  *Ai  iitdi  btt«  Slid 

h£d  ttlimktJj^  odd  d«iit^  »9llii4£«i  »9«»9ia<l9  •IC^   H  »iK> 

ftlaC  «iM»tf  1««  feMC  iomm  ktmm»99h  ftiss  a4^  1«  im4il**t»  m  mm  ad  i*di 


bis  bill*    Thm  wmm  vlia***  aXs*  t*»^tlfl«<!  tlu«t  iht  A*««a««4  l«ft 
a*  Moaey  »r  •»tat««     '■^hMth»r»  •x  Bot»  tb*  plaiatiff  fil«4  a  el*ia 
•calant  ike  •state  <!••*  not  appaar*     Vht  defend  aat*  aitljiis  tka  aWr« 
facts*  ooatMHla  th&t  (.he  plaiatlff  oa«m(  assart  iala  alalM  acataat 
tiM  defradaat  "^untU  ha  tuku  shova  th^it  ka  has  txhaostad  the   sstata." 
*•  alated  In     aUMfifi  ▼•  J^taaff,  352  UX»  App.  sec,  569,  at  aaMMi 
laa  a  haahaaA  la  aadiar  a  legal  eblict.tiea  to  h«trj  his  deaeAnad  «ifa« 
Tkc  eaiM  ef'ce  halds  that  the  Iwahaad*  aet  the  estat«  •!'   the  trife»  is 
primarily  llahle  frnx  the  exyeaaee  af  the  «ife*s  faaaral.      There  is 
no  aerit  in  the  imatttst  eon  tent  left* 

rha  defead  at  caateads  tluit  the  i>Ulatifr  faileti  te  mLk» 
any  proof  aa  te  the  Iteae  of  the  plaiatiff»o  elt;l«  aad  the  r  eiise«ahle« 
nttss  «f   the  ehargea*     This  oonteatiea  is  «  wrriterleas  ene*     It  is 
olenr,  heeever,   that  the  pUiatiff  has  a  Just  olaia  against  the  defead- 
aat  aad  aheald  hare  another  opportimt  t.y  to  properly  prove  his  case. 

t^  Jttdgaeat  of  the  s^aaieipal  Court  of  Chiong©  Is  rerersed 
aad  the  esase  ^a  reaaadod. 

iir;v..K3Kji  AMD  maummi. 

Barnes*  ?.  J.»  and  (;ridle/»  J* ,  eoaaw* 


■M>a»»  ««  ,t«8  ,»»«  *qqA  .1/1  s«£  Oaaei^S^  •▼  t^m*mmf^  ni  fe*.-«4«  s 
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CHZOAOO  TZTLK  AID  TXVUT  CQKFAir» 
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Appal !••» 
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£«fcadants. 


^nflftiff  BXOXSBi 


.021'^ 


iiTKiaiOcoror.Y 
APiorrrzvQ  tub 
tru:t  *   n  VIMS 

il»  THF   CIRCUIT  COUF.T  OJT 
COOK  COQMTY. 


/)pp«ll&at  • 


!•  JU&TZC£   SC/JHAl  ]3KUV18fi2>  78B  QPXVIOV  OV  TMK   OOlDIt* 


Thit  ikp9«al  !•  proa«cut«6  "by  Cell*  B«ekcr  to  hsva  r«* 
Ti«««4  an  interlocutor/  erdur  9t  &h«  Cireuit  Co  «rb  of  Cook  ^-ouatjr 
•ppoiBtlne  'OTMKftJi  Trtt«b  A  <>KTia«s  3«u)k  roo«iT«r  f«r  tlM  apartnojit 
1»ulIAlag  loeatod    it  itae  norttertst  oonHer  of  Kemoro  r    ilolXyvood 
ftT«att«i»  Chie«M|0*     Tko  order  wmb  eutevod  upon  the  aawiMiod  ojii4 
•ttpplemental  bill  of  eoMplalBt  filed  by  the  Chie^.go  Title  &  Truot 
Coaq^nyt  tmeteot   (»o  foreclooe  «  oe«taia  truat  deed  glrea  hy  Oelle 
Booker  aboat  June  29,  1927 »  to  eecur«   the  prlnoijcwl   atfli  of  ^2r>»000 
and  latereot* 

On  rebrwkxj  lit  19ii9t  iU  !•  DoTla  and  the  Chicago  Tltlo 
*  Traat  (kmi^uajt  truatoe»  filed  their  bill  of  ceaplalnt  to  foreoloae 
tbo  above  ■entloaed  tntat  deed  on  the  property  r^foreac^ld*     On 
^ebruftry  14 1  1929*  Jvidce  Brothers  •  one  of  the  ehoBoelloro  of  the 
Cirtmit  Court #  appoiate-    the   ««14  baak  reoclTer  for  the  aald  build* 
lag  uad  the  reato  and  profits  thereof*     'f hereafter  the  appellaat* 
CeXle  Seeker*  filed  her  a^orn  answer  to  the  eai4  biUt  aad  oa  Haroh 
16 1  1989*  JTudgo  Brothers »  upoa  her  «i:iTlBc  m  bOM4  la  the  pennl  aiai 
of  43B»000»  oliaed  by  hert  aa  priaoipalt  Mid  the  Batioaal  i>\tx9tf 
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Ooayugrf  a«  •«r«ty»  to  •btAia  tlM  diaehr/>^rc«  vf  ilM  fv^twr, 
•ntvrtd  aa  vrAttr  dircotlnc  tk»  rco«lTer  t«  siirr«adcr  Iht  propertj 
i«  Iwr.       Ob  Mar«h  22  9  lf89«  tht  CM«  go  Tiilo  I  Trtast  flinjani  i 
(rastoo   (••!•  eoaplftlBABt)  fJJLod  a  T«rlfi«d  MMaded  and  supplesontftl 
bill  t«  for«oIotf«   tho  ottia  trust  dood  and  to  hm.r9  a  rooelTor 
Appolatod*     This  bill  «ll«g«d   (intfar  >11>)   that  Cello  Booker  woo 
ladchtod  In  the  mm  of  ^ZSOfOOO^  no  oYldenood  by  hor  aotof  that  nnlA 
noto  vno  oeeurod  by  n  truot  dood   to  ttao  oonpltilnnat  no  truotoo» 
ooBYe/in«;  ocrtftln  roal  ootato  and   tho  rents*  is»«es  sad  pr«rits 
thorofroBii  th^it  bgr  said  Aood  Collo  JNokor  oxfrooely  ooTonantod  tn 
■nko  oortnln  dopooits  oa  &ocouat  of  prlnoipnl  and  iniorost*  to  paj 
all  taxos  aad  nnooaK^aontSf  nn^  not  to  noffor  any  ■oohaales*   liaas 
to  attaoh*  and  that  sho  farther  eoroaaatod  that  la  oaso  of  dofaalt 
la  tho  pay»oBt  of  any  laBt«ll««nt  of  priaoipal»  or  la  eaoo  of  do- 
faalt  for  throo  days  la  aaklBK  tha  payasat  of  aay  laotalljaoat  of 
latoroott  or  ia  oaso  of  deftiult  for  a  poriod  of  tweaty  days  la  tho 
pajmtnt  of  vMy  dopooito*  or  ia  oaao  of  a  br«Aeh  of  aay  of  tho  goto- 
anata*  tho  coaplalaimt  (Chiea«o  Titlo      Trast  C«iipnjQr»  as  traotoo)^ 
for  tho  b«a«flt  of  tho  holder  or  holdoro  of  tho  note*  ohould  haTO 
tho  right  iMMdiatoly  to  foroolooo  said  trust  dood*    Tho  bUl  furthoir 
allogod   th9t  4L>rud«aoo  CMspaayt  Ino«*  van  the  original  holdor  ottd 
•vaor  of  tho  aortga^  BOte»  and  that  oa  ^^ugast  11»  1927,  it  oold  tha 
BOto  to  iiaproat  Ceaaoil  of  I  oyal     roanaM  and  th^t  %y  tho  sala  it 
goaraalood  to  oaid  Coaaeil  tho  pnyaoat  of  tho  priaoiyal  of  tho  noto 
and  also  tho  payaont  of  tho  latoroot  on  tho  a«as  at  tho  rats  of  flTO 
and  oBOohalf  por  o«at  frosi  Augast  11 »  1987 »  sad  tJiat  itrotaiaod  tiM 
right  to  oxoroioo  any  right  or  optiea  sooared  to  or  insarod  by  tho 
BOto  Mr  trust  dood »  iaclading  the  right  to  oaforoo  pajMoat  thereof! 
that  tho  aortgacor  (Collo  Be<deer}  haa  defaulted   (l)  ia  tho  paynoat 
of  the  balaaoo  ($889 •2d)  of   the  aeai-anaaal  laterost  th  t  fell  dad 
JttBO  17,  192a|  also  ia  tho  payaoat  of  the  fail  ooai-anaaal  iastall* 


^mi  9i  %iniitMn%  h'^.-^  liKiivmlitiii  Hfk  tmmftt^  m>  9iH%9%*%  &lif.t%99  Mam 
ti^^it^ti  ciiA  t'^m-MO''  s»^%^      tint  Q-^isXiV^A  ^f^imiolf^'o  i»Ai  ^u4e»m 

|l««ti»iCi  ifi.9mK.'^<i  •9'h»Tm»  «!  iiCsiln  »J!i«  unittwittiiJ;  <i  i»»«i^  ^c<>/-;;r  ««  »l»a 


1%  •/  ia%«r«8i  that  fell  doe  leeeabf^r  17 •  lf2S»  aMOuatiiie  t* 
|Y»600»  vbloh  defttttlta  li»T*  c«nclau«d  f«r  nor*  than  t)ir««  daysi 
(SH  ia  th«  BaldBg  9f  vonthly  dcyoslti  •»  eiee»imi  of  prla«ipaX  •!»•# 
th*  MMitli  of  Jmet  X«US*  wlUoli  ageregatod  $4t94e«409  and  whioh  do- 
fftulto  ooBtlnued  for  Kor«  th;ui  twenty  dayoi  (3)   in  tbo  fAiluro  to 
pay  tho  198t  goa«raX  tax«s»  aiMttntim;  to  |4«212«83  and  pormlttlnc 
a  aalo  of   tte  pr««lB««  ther&for^   (4)   ia  tho  fniluro  to  pay  a  opoolal 
aooooMBoat  and  for  p«  rait  ting  a  •»!•  of  tho  oMrtgagod  prmlooo  for 
tlM   sua  of  #101«3B|   (9)    In  p«rsiittiiis   the   preaiooo  to  lio  ti^jcotod 
to  tho  lion  of  oi«tit  ttoohonioo*   llcno  aait   thlrty*OBo  judgaontoi  (d) 
iB  pemittlng  the  premio«»  to  ho  ooXd  upon  throe  execution  oaloo* 
It  further  alleged  that  Prudence  Oonp<ixny»  Iao*»  in  oonplianoo  with 
ito  ooatrAOt  of  guaranty*  had  adv&noeci  oertaln  awnoyo  to  ^>uprene 
Council  of  '^^oyaX  '^rosjnai  e^tnal  to  flTo  and  one -half  per  cent  of  tho 
past  due  Interest*  hut  that  neither  the  oMrtgagor  nor  anyone  in  her 
behalf  hAd  paid  oaid  interest  t  that  l^rudenoe  Uompaoy*  in  ito  own 
right  and  ae  agent  for  ^upreoM  Council  of  Boynl  \rOftnun*  had  do* 
elared  the  whole  deht  to  heooMO  dn»  and  payahlot  and  tho  oaaplainant» 
ChiOAgo  Title  A.  Tntat  CoHpanyt  aa  truotoe*  Ittd  oleeteu   to  foreoloso 
oaid  truet  doed|  that  tho  tniet  A9*4  expreasly  pledges  the  rentt 
ioeuee  an)  profits*  and  proridea  for  tho  appointawnt  of  a  receiror 
without  notiee  and  without  bond*  and  without  refereneo  to  the  riiluo 
of  tho  presieeo  or  the  uoe  of  th«   ssae  ae  a  hoMoatead*  and  v^ithout 
refereneo  to  the  aolTeney  or  ineolveney  of  the  nortgagori  that  tho 
Mortgaged  prenioee  in  their  pren«nt  oendition  offer  eorint  oecurity* 
and   that  tho  nortgagor  la  insolTcntt  that  the  Mortgager*  in  Tiolatioa 
of  her  oowenanto  in  tho  truot  deed*  haa  eolleetod  rent  in  adwaneoie  In 
oxooee  of   ;8*(XK>|  that  tho  ceaplainant  haa  heen  eeeipelled  to  incur 
oertalB  expenooo*  including  solicitor's  foeof  that  the  Mortgaged 
proMieee  are  eoibjeot  to  four  junior  Mortgages*  and  to  the  claisui  of 
Tariouo  persons*  ants   to  MitetAMdlng  oertlfioates  of  sale*  and 


•5- 

«1  •fSJCiAt  sdi  ut  {Ci  :'^<«i  m^0   $->t.aa  -iol  ailm«(l 


•4- 

prtjfi  f*r  ti»  foreeloaurc  of   said  triaat  d««<3   and  f*r  tlw  Ai>poiaUMBt 
•f  a  r««*iT«r  darlntr  th«  pciMI«a«j  of  the  prooootslngo.     Th«ro»ft«r 
thio  appollwfit  filed  h«r  Tsrifier    ansvor  to  said  lUMnded  and  oupvl*" 
aontal  bill  and   th«:«iB  uUoctd  (intor  fAia)   that  aha  had  paU  ^80,000 
tto\uriou«  eoraalaaioB  to  Prud«ii0'    Conpan/|  furthar*  thai  Xhn  noio  and 
tmai  dtod   aou^hi  to  ho  foreclooftd  wore  ownod  hy  iho  -'UprcMO  t'Ounoil 
of  9*3^^  AroanuB  and  had  boon  in  it*  poaaoaaion  oontinuoualy  Biaoo 
XOati  deaiod  thot  oald  Couaeil  had  authoriaod  R*  !•  I>aTio  or  tho 
Chionge  ritlo  ^  truat  Ceaipany^  iruatoeit  to  inotituto  foreclooiuro 
proooa^inKOt  and  doaiod  any  default  in  iatoroat  pr^ablo  in  Ju]io»19a8| 
araiTod  that  a  giaftrr^aty  policy  la  tha  nm  of  |S80»0CK>  had  booa  iasaod 
by  iho  Chioago  Tiilo  f-   Truai  C«apaay«  ganraatoaiac;  tha  liea  of  tho 
tmai  doadi  furihor  aTorrod  that  the  iTodeaoo  CoMp&ay*  bnfovo 
•dTaneiag  aay  of  iia  loanoy  iaaiaiffd  thx^t  the  appcllaat  furniah  to 
iho  Ofoaora  of  aald  indahtadaoae  haraia  a  aortgaga  (^uaraaty  polio/ 
of  the  ChiORgo  Titlo  4  TruAt  Coapaay  la  the  sua  of  $260«000f  to 
protoot  tho  said  owaera  agaiaat  oay  lioao  and  dofecio  la  tho  iltlo« 
4«dgiBoata»  iax  a&loa*  aeehaaioo*  lloao  or  elaiao  or  rl«(hio  of  pM^rtioo 
la  pooaoaaioa  to  tha  oxtaat  of  $250^0009  aad  thai  tha  appallaat  for- 
alahod  auoh  polloy  to  the  irudvaeo  Coayoayt  lno*»  of  Illiaola  aad  io 
iho  Chioago  Title  a    Truat  Co«9aay«  aa  trttoioo« 

On  M&roh  2^t  1<K29»  ceaplalaaaif  Chiorigo  Tiilo  A  Traai 
Coapany*  aa  tyuoiao*  aorod   the  chane^fllor  (^adga  Broihero)  "^for  iho 
appointaaai  of  a  HaoaiTor*  or  la  tha  alternbtlTa*  for  &  refareaeo 
of  oaid  aotloa  to  a  lUator  la  Chaaoary,*  aad  on  April  69  1929»   iho 
aaid  ehanoallor  "ordered  thai  tha  aotion  of  eoaplalnaat  bo  referrod 
io  S^oavell  B*  haaon*  Haaier  in  Chanoery  of  thia  oottrt»   to  tnko 
proof  a  of  tho  raapeetlTo  par  ilea  •  with  refereaoo  to  ihe  ajn^oiaiaoai 
of  a  reoelTor.*       Oa  Moj  9»  19af *   the  aasier  aade  a  report  la  ahloli 
ha  roooTJKoadod  ihai  a  reoclTor  bo  appoiatod*     Objactioaa  to  iho 
royori  oero  OY«rraled  aad  oa  May  13»  1929,  tha  oaane  iaao  up  for 


9^^   ^#  itAi»Mi-ii- 


iMnjriac  He  fere  Judco  TfrlmA,  m  elMiB«cXl«r  of  the  «oitrt»  oa  a  aotlon 
•f  the  oo^plaijiant  t»  eet  for  hoarlac  the  ebjeetl«iii  to  tho  Mketer** 
report*  ond  on  aotloa  of  the  solicitor  for  Appolloat  it  vcji  or^eroA 
thAt  the  objeetioae  filed    be  the  »m«ter*o  report  otiaA  «&  exotptloao* 
Ob  Max  ^^  Judge  PrloBd  entered  on  order  orerrullBc  the  exctptioMo 
to  the  meter**  roport  and   appointing;   ?oreaaa  Trust  !(     >mTlncs  Sank 
•o  ree«iTer  for  the  prealoeo  in  queetlen*  ^ 

The  Material  f Indiana  of  the  B&fltert  oo  far  as  this  appeal 
is  eonceraed*  arei     (1)  That  a  re  sirer  of  the  preMlooo  for  the  raatoi 
issaos  and  profits  oacht  to  he  appointed f    {k)  that  the  aXlefeitiono 
ia  tho  aaeaded  and  ouppleaeatal  bill  with  refereaeo  to  the  proriffiotto 
of  the  trust  deed   and   the   alleged  defaults  were  truet   thnt  the  follow* 
lag  were  the  defaultoi  (a)  Default  ia  tho  pnyment  of  intereot  due 
Jaao  17,  192<,  in  the  amount  of  $S2S»£t|  (h)  defoalt  in  tho  p«j««at 
of  the  full  oeMi-aaaaal  interest  due  }>ec€mber  17 »  1928,  astocntiag  to 
|7#S00|   (o)   default  in  the  pa^nsont  of  tho  19S«  g«»neral  tiioces  in  tho 
asMiUBt  of  Il4*212*a3»  and  tlaei'i  the  preaises  hare  heen  sold   therefor » 
and  that  no  rodeaytioa  hno  boea  aad<?  fren  s^id   sale}  (d)  dofatilt  1» 
the  pajoMttt  of  a  opoeial  aatiesavent   for  $101  cSS*  and   that  the  pr«ilooik 
l»eosase  of  oaid  defaults  hAd  been  oold  and   that  nomdeaptiOM  has  hooa 
■ade  thereunder t   (o)   that  the  a»rtgagor  hae  permitted  the  preMioes  to 
he  suhjeeted  to  the  lien  of  eight  separate  Meehanies*    liens  for  ^f^ritm 
ottounte  ranglag  froa  ^62.7e  to  f'2«695»  and   (f )  haa  suffer sd  odditioaaX 
dci'aulto  ia  peraittiag  the  preadsoo  to  ho  suhjeeted   to  tho  lion  of 
thlrt/»one  Judgnoata*  Tarylng  ia  as»uat  fren  #08 .38  to  $it22§»4Z$ 
that  tvolTO  of  the  Judp&onto  vore  entered  after  July  11 »  192T,  tho 
dato  of  thoreeordiag  of  the  truot  deed  ia  question,  and  that  nineteoa 
vore  entered  prior  to  July  11 »  IVaYf  that  as  to  tho  juAffoeato  that 
vere  entered  prior  to  July  11,  1927,  tho  Mortgage  guaranty  poliey  for 
#aftO,000«  furaishod  hy  appellaat*  proteeto  the  le^ia  holder  of  tho 
ladehtedaoss  eorered  hy  the  said  truot  doed  asaiast  the  aaaoi  that  tho 


:T«f?;*xTr»  -iw  ti  tiusXlitm»  t^^  "feitnilctt  »Hi  19  aot^ttm  mt  turn  «i^«»f*it 

sswl^ite-wr  ^'^^  ti.:t  »fia*^»lrg  iatl.t*'  ilA<i  isfSs«»i»«I«%s;si  Mis  fe'»lMB«ii;«  «rftf  ill 
suit  'ii^^xvi&l  !«  M»an£»9  %e{«^  cil.   ^J^Al^i^  in)  uiimM'f^h  n^i  otiftr 'xftt 

suit  Kl  iBejw.^  X*s:»is«i  feg"«l'  ©xf^i  ^«  iTS^iwR^.i^f  *w!i;*  fit' tim^i^  \m)  |O0fi,f# 
4Tct9%«dJ  tk2««  n^!^  »v^  »iNslj8i»ir9  Diit  $!c«{#  itoOA  «£S«ftrs«M  \a  &«mim» 

gf«<i-t  '.*  '?.©t  BK«il    •jjftJSflriaiCasvifi:  ?>U»li!^;i»©   *«C®J«  ^-^  IgwiX  #i!*  «#  l»i»^»»tlGRF«  tiff 
#*i«C*  •#«'*»»4iitff  a«Jc  ,  i^i  |?8fX  ..  ,XI  t.fnj*  fi  Taiits  S«i«^4r«r»  •!♦» 


Miftir«y  ttf  ilM  «pp«llaiit  (!««8  Mt  d«By  ar  dlspitt*  ilw  Y«lidltj  mt 
tkt  4ttd0MM«0  rvndtrwd  •iwf  J«ly  II •  19271  (3)  tbat  th«  valu*  of 
tlM  pr««lc««>  laitd  and  l»]>TOT«nftai«»  1»  ISOO^tXIO  and  is  seuii 
•»eturltj  tpt  tlift  »«rif»gtt  d*bt|   (i)  tta&i  «pp«lX«at  is  n*  loas^sr 
tbt  •vner  of  ttair  equlfcy  9t  red«aiptioa»  tout   Ui«t  «aid  •qitity  i«  v«»t«d 
Ib  Hart  la  J»  Ah«ra»  o«i«  df  tka  d«fttsdMit«»  to/  Tirtm*  cf  «  judgHsnt* 
l>tiQr  and  oal«»  aad  the  Istuaao^  of  n.  to«illff*a  dff*d  «aid  a  f^.ait<*«4aia 
d««dl  frcB  Oartgr  ^*  KiMid«t  Mid  wifttf   (S)  that  tli«  eoaplalnaBt  ia  aat 
toauad  to  %nk«  ^  bond  la  li««  af  tlie  rtnt^  •iaett  r«att  hay*  baan 
eolI«ctttd    la  «:dTiiaa«*  sad   tha  \onA  in  ant;/  areat  aaoXd  Ha  a^aarlt/ 
•aljr  fax  tli«  raata  aolXaatad  aftar  Its  exoeutlon  and  wauld  nat  carar 
raaia  asrongfallr  oollaeted  in  adTaaaa* 

Th«  appaXlaat  haa  aaan  fit  ta  argaa  th&t  R*  Z*  Ikavii»  9»9 
af  tht  eompIainaBta  ia  th»  orisinaX  blXX»  did  nat  ova  th«  nate  itet 
faread  th«  l>aata  af  tha  forecloaitre  proe«<^(SiBca  and  ttaut  sha  navar 
1m4  Ray  right  ar  Autharity  ta  declara  tha  aata  diia  %t  ta  fila  tte 
farecloaura  pr999<*di«iga*     Aa  tha  inataat  appaaX  !•  fran  tha  ardar 
appointim;  a  raoeirar  apos  tha  ajiend#4  and  •applMBeBtaX  ))ilX  filad  tojr 
tha  Chift«ij^a  ritl«  4  Tmat  Oaaipaay»  tnutaa*  aXanet  we  data  it  aatira^Ly 
ttan^aeta-ury  ta  paae  apaa  the  aterita  •f  this  argvaaat* 

Tha  appaXXaat  aoRteadft  thf^t  "aftar  J«dca  Irothara  appointad 
a  recalTar  far  tha  praparty  and  ra%ttir«d  Cella  Baaker*  appaiXani« 
ta  fumifh  ««rtty  haad  ia  the  sua  af  I^S^OOO^  upon  suoh  teraw  aad 
danditlORt  as  ha  ractairsdt  ta  prateet  naricafM  an  ranta  than  Jadga 
>*j:iaB<!   0houlO  not  haY«  aa%  in  jitdgnNmt  of  JudK«  Bratlisra  aad  ardsr 
an4  up  paint  a  reefllyvr  and  again  take  praparty.*     Tliia  eaat^ntiaa 
hf:a  \t9i»n  ar^afi  •tr«K«a«aly  and  with  fiansideriJ.hX«  faalingt  hut  va 
ara  ustahXe  ta  find  thft  sXighiaat  acrit  is  it.     It  atui  ^adga  Bratnars 
vho  cBtertaiaad  tha  Matlsn  of  th«  aaaplainant  in  tha  aaaaded  aad 
attppXaiB9BtaX  hlXXt  for  tha  appointnoBt  of  a  receircr*  and  rAfarrad 
it  ta  the  mc^.:it0t*       *•  flBd  BO  thing  in  tha  rttoarr    to  Indioata  that 


iiSiasY  «£  '^iiw-^*  M«i    t    ;^'  ,r>as<?4^^!R»*»'K  'Ift  i(;.«l»ip*  smU.;5N»  .1R»WN|  flit 

nnnfifS  mrsfd  ninmt  «»iii;»  ^i&9%  .mHi  ^  i^M  ■m  i^ni.^^  «^  >jNMWlt 

^jllL«Ba*«»  »«f    ikjCaHIW    i-S»»TS«>    ''^P^'    J*l    JUi|f0.sl^    »^J     fen*?    «:i^fiW.  X#> 


-7« 

%hM  «fp«ll«U(%  miu\«e  way  ebjbctltta  t«  t)i€   ttuiTy  sf   ihX»  order 
Jouneel  far  i)w  ikpptllant  mm)*  his  Kollon  bcfer*  Judg«  ?rltBA 
te  hfltTt  tlw  objeetivn*  of  )tpp«il*iit  to  th«  aftater's  rvyort  ttnad 
at  •x««ptl<MB«>  ami 9  so  tT  a«  tlM   ree«r<i  nkov**  tlu  h9&rlit«  bofar* 
Judg*  yriand  on  th«  WJ^Ater**  report  (/a«  had  vrlthout  Moy  oltjooiion 
^y  tho  n.9p«llant*     ^Tiidfo  7rl«nd  had  JuriodiotioM  %o  hoar  the)  im>- 
oow^ings  in  q««»tlon  tml  ^'«  iiufst  aootnioa   In  the  ithaonoo  of  >a«y 
ohowiof  to  iho  eonir-^ry*  th«t  tbe  nattor  c\mm  en  bs;for«  hla  In  duo 
oouroo*     Tho  preeent  oozttontion  of  tha  aypollant  lo  c^onrXy  an  after* 
thought  and  it  hAr<)il3r  a»rlto  notioo. 

Tho  ftppollaat  oontowlo  that  the  eo^plalnniat  in  tho  aMmAo4 
and  ouppl«»«nt«l  bill  ha(!  no  legal  right  or  authority  to  bring  foro* 
oloonro  wad  f«e<riT<»rohi]p  >rooe<r<3 Ingo i   that  v-uprcso  ^'ouncil  of  RoyaX 
^TOmnuMy  alone*  eotOd  Maintain  the  said  jproGoottiagn*     Tho  (OMBf^od  aat 
oupplonwntfil  bill  allogoo  th&t  tho  coo^lainantt  UJilo«vgo  Title  I  Tmat 
CoMfa^yt  a»  trootooi  jmrouant  to  tho  jNroirloloan  of  onld  trust  dood 
and  for  th«  puryooo  of  ^rot<@otiag  the  holdorn  ttM  ownoro  of  iiaid 
■viot  and  pu  outtAt  to  tho  pooero  T«a«o4  in  it  as  truotoot  widvr  tlw 
laws  of  th«  i'tatc  of   ZXIi&oi»i  has  oleciof!*  and  does  by  tho  filing 
of  oaid  bill  elttott  to  for«clo»e  the  lion  of  tho  trust  dood*     Tko 
povor  of  the  snid  trust oo   to  file   the  bill  is  oleArly  oonferrod  by 
olattso  f  ivo  of  the  trust  doo4«     Tho  liill  also  allogoo  th«it  Prudonoo 
Oo«pany»  in  itn  own  b«?half  ami  as  tho  duly  authori^ied  agont  of 
Bvgfitmn  Council  of  i(oy<%l     roanua*  had  deulbred  the  vhole  of  tho 
prineipal  sun  duo*     KorooTcr»  it  appoars  thi^t  >uproaMi  Council  of 
Koyal    roanoao  and  also  tMittin  J*  .  htrm  not  only  din  net  oppooo  ttho 
apf^ointaont  of  tho  reoolTor  in  tho  prooont  procvcMringo  but  that  thoy 
ajiparontly  foYorod  it*       o  find  no  nerit  in  tho  instant  f^rgunont  of 
tho  appollant* 

0  hoTo  oarofully  rond  tho  record  and  wo  aro  ontiofiod 
thiit  tho  Maotor  gaTs  tho  partios  bcforo  hla  a  full  and  fair  k*&xing 


bsi'ilrt  vsMl  ttttsii  m»i$««  vlii  *^mi  itmliitq^m  Mfl  wt  JDMinwS 

tn0^  ^f>  «»m»m4hR  sals  itit  «iHt»««Mi  J^^mc  9(«'  Inm  0i»1««*im>  AjI  »tK£A#»« 

*9nl»tm  mHitmt  fbUiSACt  ii  Aim  iHijsfimit 

ftti»)  t*  «itfil»«  Mm^  «iY»i&£Mi  tKi'4  ^|Kliti^»^i>lN»<s4r  lik  .«tto^««(f  «il#  vol?  M*' 

«ff#  'X«J^«^  'te-«»9«l^«  ;;^  ^i  «U  li^&»T  «'i:D'«a«^  4Mft  «#  ^Iwmi.^lff  .^SW   «*?!»IK 

•^iitXit  mi$  ^  99^]^  turn  ft,-&«#««iE«  «ky£  »tti&s3l£JU  to  »i4i^«i  iMtt  1(«  ««»X 

fHAtoffi  yMI  taut  UmI  «  «i4  fttoliMi  jh^XtiMi  uU  «▼«£  %»#<ijsai  iMi^  t'-di 


and  «•  ikr«  unabl*  u  m—  *^y  MjrK  ia  t)i*i  ooataatiioa  of  (te 
«P9«IjUyit  ikftt  Um  &pp(iintAeat  •£  ite  r<MiT«r  «as  net  VAxriLAttd 
tmdtr  llM  ru«t««     In  Anrivlag  at  tM&  eoaelaai«»  v«  i»t«  ««% 
4MMd  It  ■«oe«a3iZ7  i«  9MUitf«»r  tluii  fayt  of  tli»  annMr**  r«p*rl 

«lMir«iB  li«  fiAdc  fciudt  Um  appelljuii's  c(ittltx  of  7*d*B|ptiMi  luUl 
^«tB  sold  to  M^-riia  J^*    Jura  ii^ad  t^t  tlwref«r«  tlM  kad  a*  Xoa««r 
aar  rl«kt«  titl*  or  latorottt  la  or  to  tte  n«j't<afct<;  prcBloeo  ox 
to  tho  r«atat  itoueo  in.m  yroi'lto  th«rtrroiu 

7h0  iaterleoulory  order  of  the  Clroait  Court  of  Itajr 
Id*  1929 «  i£  «Lfrim»d. 
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ABXEK  r.  BO»>i^H,   JO  '  PH  Bi^:^, 
fRAlK  i^,    ATJlXI.-^S  aad  LAURA 
(UtlSrXTISt  t«pt>rtnerB»  trading 
a*  A*  ?•  BOVXI  &  Cv*»  Isuticorst 


▼  • 


fKfnt  ?•  CKOAKKZy, 


App«IlMlt« 


»l«  lVi^^I«K  aOAlUV  3NUjmtXfi  TBI  OPnrXOV  Of  TBB  OOtTT* 


Xtt  tht  auyerior  O^urt  of  Cook  (^untj*  la  MiACilon  of 
oonioKpsit*    vbnor  T«  Bo«f»t  JooojMi  Bo<m»  Troak  P*  AtkiaooB  «iid 
ZiAUra  Orlffittio*  uo-pnrtB«r»»  trading  ao  a*  T«  Bo«Ml  k.  Co»«  B«iikors» 
plain tlf ft*  «ifc«a  x-*etor  P*  OroarklB«  def«ad<^ji^*     Tlioro  vao  a  trial 
1iof«]r«  tho  eourtf  vitli  a  Jury*  and  ?it  tlio  elooo  of  oil  ttkui  tritfviMt 
tho  oourt  iBstmoietf  tho  Jury  to  rettfcm  a  Terdiet  for  %b»  ploiatiffo 
im  tho  wm  of  ^  5»BBi«14«     JoeiiBoat  w^o  ontoroA  on  the  Tertflot  a*A 
this  appoal  followod*    Tho  cteelaratioa  eoa«lw%o4  of  two  ooiiBt««     Xa 
tho  firot  it  WAo  <«lloce<l  th^a  tho  <i«foadaatt  oa  Jeiaaary  4,  lf27» 
aado  kio  proaioaor/  nott»  hoirinc  the  0'«tt  4»ito»  )>y  whioh  h*  promiooA 
to  yojr*  oao  jro^r  aft«r  tho  duto  thor«of »  t«  tho  order  of  i'ntriok  H* 
0*PonBoII  tho  vm  of  iB^OOOt  with  intorent  pX  fiTO  per  e«Bt  por  annvDRf 
that  tho  ttoto  WAO  dellT«»r«d   on  the   ceno  datoto  o*;  oaaoll*  and  thnt 
thorottpon  o«XionaolI  aa«(i«aod  tho  note,  hy  indorooaont,  to  tho  plain- 
tiffs,      couat  two  ooasleted  of  tho  o<nnoa  eouats.     /^ttaehod  to  tho 
dooXarntioa  wao  a  oopjr  of  tho  note  aad  an  off  idarit  arorriaf   (in toy 
ly^)  that  hofore  tho  aaturity  of  tho  noto  c>«}:)oaaell  iadorood  tm. 
delivered  the  oomo  to  tho  plaintiff  a  aad  th^t  thoy  are  n««  tho  hd^ 
fid£  holders  of  it.     The  defoadaat  filed  u  plea  of  tho  general  ioiivo 


S  2  b^J  a  2 


»«f««^ 


.  snaMm'-.  «•' 


(  Ail /a' 


»t»i:lir.tai:«r  »*!*  twI  d«»i; 
safes  ^s'-' .  ;t  rr.   *• 


jsaeov    rtvi:.:-v: 


.am* 


aatf  al»«  f«ar  ayoeUl  pleac.     In  tlM  first  he  ftUcfed  tbftt  tlu  ■«%• 
w»«  ««cl«aetf  t»  th«  plaintiff fl  aft«r  it  b«caa«  due*  thKt  tte  ««■* 
■idvrfttiaa  far  tlM  sum  mnm  tha  agraaatat  af  oUaanaU  ta  yerf  nt 
atxtaia  lagal  serrioes  in  cDonvctioa  with  a  ariainai  cava  than  pand* 
ia«  ia  Cook  Covatyi  that  o*X>aniaIl*  tlMS  a  aeii*«r  af  tha  Cook  Cauaty 
hart  failad  ta  yerf arm  propar  lagal  aerrioas  ia  cooaaetiaa  with  tha 
trial  »t  the  aa^id  aaaa  aad  th^^.t  tharefara  tha  ooaaidarntimi  far  tha 
Bot«  failad*     Tha  »«eoBd  epeclal  plaa  alla^ad  thnt  0*r>«Baall  ajpraed 
th»t  ha  waoXd  r««der  prapar  la^U.  aarrloaa  vhi«h  waald  prevant  tha 
eaarietiaa  of  tha  ci«rf «nd&i>t*  a  eaa  ia  s^-id  oriaiaal  aaaa  mmA  that  tha 
aate  «aul£  aat   taka  affect  as  a  aota  if  tha  aaa  vfrtt  eanriatad*     Tha 
third  special  plea  alleged  that  0*£««iall  agraad   ta  hald  the  nota 
aad  aat  aecatiata  it  aad  ta  r^tura  it  ta  the  dafeadaat  if  tha  lagpal 
aarricea  ha  raadered  did  aat  pr«T«iit  tha  eaaTictlmi  af  tha  deftadaat*a 
aaa«     The  famrth  spaeial  plea  allagad  that  o*i>onB«ll  agracc  aat  ta 
aac«tiate  the  aate*  aad  to  hald  it  oa  thnt  it  nl^ht  ha  reaevad  if  tlM 
defeadaat  se  desirad*       Ta  ea^  of  the  apaaial  pleaa  tha  plaintiffs 
filed  ft  raplia^tiea  alleging  that  thejr  haeaaa  hal<!<?r8  af  tha  aaia 
bef are  natarity*  for  ralue*   ia  #»ad  faith  aa*  vithaut  kaowladga  af 
aay  defects  ia  the  title  mt  O'Saaaally  aa  aliegad  ia  each  of  tha 
spaeial  pleas t  am^  to  the  first  speoitil  plea  tha  plaiatiffs  farther 
replied  th:it  0*   annall  did  perfaza  the  lagaX  s«»):Tieaa  ia  qaasticm 
aad  ia  a  a-^rafal*  diligeat  aad  ekillfal  aaaaer*  aad  to  the  aaaaadt 
third  aad   f earth  apecinl  plema  tha  plaiatiffs  further  rcplia«)   ^teqjriag 
the  Rgrecaeat  aiXftg«c^   ia  eiteh  af  the  snid  pleas* 

The  oalj  iesoea  raised   oa  this  appaal  are*  firat*  hava  tha 
plaiatiffs  proT«4£    th^^t  they  ar«  boau  fide  holders  of  the  Bote»  aad^ 
secaadt  tire  there  nay  facta  aac  clreaastaaoes  in  tha  oaee  fraa  whieh 
a  fair  aad  re;:%aanahle  inference  alght  he  rensanahlj  drawn  that  the 
plaintiffs  arc  not  holders  In  dae  oaurae* 

The  Vegotiahle  laatraaenta  Aat  cef  inaa  a  holder  in  duo 


•  *Hs««j  ai»it;t  ««A^  4Arflatif.?>  ii  Atim  «cl*o»«*'- 

wAt  *«»▼©•««[  iXtunr  li'viifv  *««lini;»iB  JUi||»i  '?:»q!5ir^  'S!^&b*'k    ais.- 
JUs^l  ffA^  ti  Jm'^iS'l*^  ^«  ^■%%f^-isjx^'x  <«));^   2»Si%  4'J&  @J«4i£t»si««3s  4<»n  bam 

HU^ri-r.v  ,    -.>r,-;,.-   •:-/;:?•;,■.    .» 31i;*«si#Xfi  «d*  «iS«X«  1,-ji**^*  fiU'SWfe'i     ..ilrfi 

.        Xg  .Jls.#,jw.fli    •:?-fl[^   ^0  jcf.*«»  »i    S«.©:a®-Xi<»  43«'?"-'     •"■"  «!!* 

^i  iadS  atKfii^.^  \;i;4.Mi-«u«>.v.rM   »«''.4'4aiM  »«£r«-T»t-iai  ifl(i»a»inf.:-a'%   l^i 


coars*  as  0»e  mha  takes  the  iBstriaMnt  aader  ths  follosrisg  ssBditloist 
**!«     That  ths  iBKiroHeat   Is  ssaiylsts  and   rcgnXar  n^vn  lis  faas*  2* 
TlMt  iM  ^««*«c  ihs  balder  of  li  bsfare  It  v&a  eT«r<iiiat  and  vlthout 
■•ties  tliRt  it  liaa  ¥•«»  pr<:Tieift«lj  di8luuior«d«   if  aaah  was  tht  faoU 
3.     TlMt  h«   took  It   iB  cao4  faith  •m.  for  Tulua.     4.     tlMit  at  ite 
tiaa  It  was  n«£atlated  to  lain  ha  had  ao  notle*  of  ni^  iafiraity  Ui 
the  lAstnaHmt  or  d«fe«t  1b  Ui&  titis  of  tha  jporaoa  a«0»tiatiBg  it.* 
Tha  note   1b  quostioB  is  an  ordlaary  prvml^aorj  note  In  ths  asual  font 
aad   th«r«  la  nothlBg  ob  the  faea  «f  tha  iaatnoMiat  to  axeita  aaapleloa 

or   ta  raiaa  a  <tue8tloB  la  the  aaad  of   th€   taliar  of  aajr  dafaot  la  tha 
title  af  O'giMiill  or  of  hie  right   co  aegatlata  it.     The  note*  hy 
its  terms*  i»eoaac  due  on  Jafftarsr  4»  1«£8»  aad  the  tuKiispu&ed  erid^naa 
is  that  the  plaintiffs  heci^iae   t)M  holders  of   tha   seas  im  f^hrwiTj  1S» 
lt27.     On  this  l&st  data*  aad  for  aaaor  years  prior   thereto*  plalatiffa 
vers  oe-pt^rtaera  eagagad  la  the  haaklag  hucinaaa  at  i^elphi*   Indiaaa* 
Patriek  H«   o*i>aaBell  «as  aaattoiraay  of  praBd.tteaoa*  practician  »t  tha 
Gkien^a  bar*     He  aeacd  eoaeid^rahla  laad  ia  the  aelgi^arhood  af  i^l^hi 
aad  vaa  very  «ell  kaostt  to  tha  plaintiff  a*     &»  hc^d  haea  fts  a  aiariiar 
of  yeara  a  ouetoaer  of  tha  plaiatlff a  and  had  ha«a  la  tha  hiMiit  of 
ohtaialB«  laaaa  frasi  thna  aad  giTiag  klo  aatas  therefor*     Mia  iadeht- 
adaaas  ta  the  plaiatiffs  woald  r^xy  fraa  4S»ooo  to  $20*000«     Oa  7eh* 
naary  12*  1927*  he  vaa  iadehied  to  th«a»  hetwaea  #7*000  aad  #«*ooo*aa 

t«o  proaisaory  aotas*  hath  af  whieh  m9f  thca  past  due*  aad  apoa  tdiiah 
iaterest  had  aot  haea  paid  for  a  emisiderahle  tlaa*     chM  of   tha  aotes* 
dated   Jaae  13*  1922*  was  exeouted  hy  O^Lonaell  aad   ^i'vaak  H.     adth  fwr 
the  ouai  of  #&*400*  aad  was  payable  to  the  ord^^r  of  tha  plaiatiffa  aaa 
year  ofter  the  date  thereof*  vlth  iaterest  tit  eight  pi^r  seat  par  anaaa* 
The  other*  a  deaaad  aote  far  $3*232*t2«  dated  Febru^>jry  12*  1926*  aaa 
axeottted  by  0*r«aaell  aad  pay»ible  to  tha  order  of  plaiatiffs*  vltli 
ia  ereet  nt  eight  per  eeat  per  anoMa*     Prior  to  Febraary  12*  1927* 
plnlatiffs  had  srreral  times  vrlttea  to  0*9aaaall  aamoeraiag  theaa 


maU$imm  iBiAis^a»^  s^^^t^sm  tmitmmmkmm^vu^  oilw  «ttr « 

>:i^  »»^Sn  9^4?      >^l    9;(^i;^«R[i1«Ct  0.1    4^E||^  •Jut  %9    f«^  XiiM»s&^'^   ^   »1#|^ 

•>^(>  «^£|  «c  «@iX  %%ih^  bJUmvi  HifU^nial^^dt  im  a«»«iJh» 

jteii::  .^aj&  «iMii>  ts^At^  jRt^i^*^  «'&<^  ^ii&i'^  :::«»  iCte«^  *i»«Jo<i  \3i9sais8&t4  mfi 


-4- 

9*«t  d««  Bti***     In  r«np«»««  t«  tlMM  l«tter«  tht  latter  •  wm 

re^rv»TT  12»  1937*  ««iit  to  pl*int,iffa*   bank  at  l>«lphlt  in  •mkfta^ 

with  hi*  privutir  ••er^tturjr*  aim  h«   &h*rc  produaed   th*  a«tc  of  tlM 

4«f«Mtfaflt  aad   i»dors*4   th«   ««i»e   and  d«XiTey«<'.   it  to  th«  A8«ist«jlt 

•ashler «         t  th«  atuM  ti»«  0*i^«iMi«ll  ttatetf   to  the  latter  th«t  iho 

tiofeaAoBt  was  a  Man  worth  ^9C/»C00  or  |100»000  aad  thai  the  note  «ao 

perfvetly  good  and  th^t  h»  waftt^d  to  deposit  it  ao  eollateral  oeourlt/ 

for  hie  loanof   th^tt  later  oia  he  would  be  able  to  pit^  «e«ethliMI  nn 

hut 
thea^thrit  ho  wished  to  learo  the  Bote  of  the  defeatStiat  with  the  baak 

to  seonre  the  loans  in  ord  r  thiit  the  bask  Might  feel  perfee&ljr  wntm 

in  referenoo  to  his  iadebt^daoss*     The  a&dlstant  o^ishier  took  Uw 

a»%o»  oaLsained  lt»  aad  then  "planed  It  to  the  prlnolpal  note   for  which 

it  was  deposited  for  oollaieral  ^ieourlty** 

"It  1«  ^m  well  et)tfblii»hG<!  1  w  la  this  Jurisdiotion 
thi<it  an  lat  orsoe  of  «  aegotiablo  note  who  hut  taken  lt« 
before  i^w  aatULcity»  ae  eollnteral  eeeurlty  for  a  pre- 
existing debt  sad  without  »ny  exprese  a^preeawnt  ie  deemed 
a  hold&r  lor  &  rsluable  oondloerRtion**'      (j  l^in  Kat*l  Bank 
▼  .  g2«aia»   a«»   in.   403,   407.) 

"  hen  negotiable  pap«r  is  indorse<:>  and   transferred 
befor^r  ■« Purity  as  collateral  oeeurity  for  n  loan  of  monoj 
thorn  nade*  the  plodcoe*  who  teikes  the  pap  r  without  notice 
of     ay  ^te'.f^ZiB*  Is  A  holrivr  for  walue  in  the  «isu»l  eourso 
of  bueia^sB*"      (Anderson  ▼»  Keyatone     uojfXy  Co»>  3t3  III. 

Ths  defendant  eonteads  that  the  aoto  la  (^uostion  wna  not 
mitoadod  as  a  negotiable  InRtrumeat,  and  th»t  the  title  of  0*D«iaMll 
to  it  wee  defeotlTo  b<>oan«o  ho  hr«4  guaranteed   the  defendant  that  the 
latter* e  son*  who  was  then  a  defeadsnt  in  a  orlnlaal  oaso*  would  not 
bo  hsagcc  or  g9  to  Jollet.  penitentiary  and  th^rt  If  the  resnlt  of  the 
trial  in  the  Crlalnnl  Conrt  were  nasatisfaetory  to  the  ctt^fendaat  ho 
(O*l>onaell}  ^oold  return  the  note  to  the  defendant!  th  t  the  soa  of 
the  defendant »  ae  th«>    resnlt  of   the  trial  in  the  Crlalnal  Oonrt  wao 
oMitonoed  to  tho  penitentiary  Rt  Joilet  aad  th>it  the  ooadaot  of  tho 
trial  by  O*£onnell  wan  ttns»tisfaotoay  to  tho  defendant »  aad  tlo&t 
therefore  tho  osasiderp.tioa  fot  the  note  ooapl»tely  failed*     la 


Bff-  -<  bun  a     -  ■      ..  iU%^)Mf  turn  m.  at^v  MuOawlmlk 

«it#  xi«;^l   -:^M9"-&  4n^si««U)  v£t     «f«»«'H^ltf»d«i  Hill  ft#  •ill»lr4»S««  alv 


t^' 


«je?<*   «MV  ■  .  ..  XX-iOiXfKi'O  X«(f.  X»i»* 


-6< 

r^fereaot   to  thl»  toatviitlofi  w«  mmj  tajr  Ih^t   the  dttnulnnX   ol'f4.r«4 

•tU«iio«  t«iiUln«  to  Muppsri  ill*  »b«.      fiiia  eTlii*»«ttt  •t  tt»)ixs«» 

«»uld  not  b«  blBf^lng  on  ttat  plAlnliffo  ual***  $t%   ibe  tlMO  ilio/  rt« 

eeirotf  ite  note   they  had  aotieo  of  aon*  ixiiirtaXXj  ia  tbe   inutruBoai 

ov  of  oowo  d«»f«ot  in  ill*  tlfcXo  of   )*    oimell*     ii\it  tho  dofonduii 

furtlMr  toa%«»A«  ibf^i  *tho  yli^inilff s  r*e'.iT«<(   isaiA  nett  with  «<^wi 

kno«X«««o  of  lio  4«f«ot«  ana   in/lrsiltie*  for  thoy  know  it  »Aa  i^lToa 

for  ««rTle««»  to  1m  r«iid*r«4  ^jr  O'lomioii  «)io,  ihoy  kmn**  «na  a  totj 

sttk  maMt  and*   therefox«t  unadle  to  jporforM  thOM*** 

"to  eott«(itut«  aotlotf  of  am  infiralty  la  the   laotrinitiii 
or  (i*f««t  ia  ih*  title  ot  tlM  perowa  »otfotiatia«  tho  «iiao» 
tJM  perooa  to  mhwb.  it   ii  ntsgotifttod  antst  -^.atc   lUitd    xctual 
kaowledgo  of  tlM  infirmity  or  c;t;fftOt*  01*  kaowlodgo  of  ouoh 

fftotft  thni  hi&  &\cti<sa  in  nakia^  th«  instritaoat  Mootiated   to 
)»^&  ftiith.*     {Boo«   5e»  eh*  08 9  Cfollagh»^*8  111*  «U«  Aan.t 
Vol.   6,  p*  5364.) 

"Only  !>&£  thith  t^^ill  <l«f«&t  ih<^   tltlt  of   tho  radereoo 
of  c93nR«-TOiAl  paper  takoa  ^ofor*  maturity*  for  Taluo  and 

without  knc« !«;(!£•  of     1^  d«f«n»e   therc'-ta*     Uero  sttopieioa» 
th*  kaot^le<ge  of  cirounstttSMes  08j.eulate<^*   to  oxelto  auopioioa* 

ox  mrea  groieo  nti-^ligcnet  of   th«   «nii07«oo  ia  nc  uiring  tho 
fikpor*  will  not  dofoat  his  titlo."     (liavaaagta^  t*  Bank  ^f 

ms£iS&9  ^3?v  :u.  404,  4;;«.) 

After  a  ear«ful  coneld^r^tion  of  all  tho  faota  and  cirouaaU^nooa 
htfftring  apun  th«  in!»i»;.at   eontoation  of  th»  dcfendKntt  ««  aro  autiofiod 
that  the  uadlsputf^d   t'Vld^noo  03t>^tella]u«  th»^t  tht  plaiatlffa  took 
tht  aoto  aft  oollater'xl   aoourlty  for  a  j»r«*oxiotta«;   indebtednoaa  of 
0*lOBRoll»  ^6fore  it  beeen*  du«|  th^^t  it  wi»a  takon  ^  tha  plaintiff  a 
la  tha  uaual  oourso  of  tholr  buaia«s     h»  bankora  and  thnt  thoro  naa 
nothing  about  tho  iaetrtjaoBt  or  th«  eirou&ataaaaa  aarrouedlag  tlM 
iy«aaaotloa,   n%  the  tiao  of   the  delivery  of  the  note  to  tha  plaint if fa» 
thai  was  ooleulatad   to  sxelte  autipioion  of  .xaiy  iaf  iradiy  ia  the 
tantruaaat  or  of  any  dtfeot  in  the  titlo  of     »:  onnell,  or  of  hie  rlgM 
to  aogotiato  it.  aor  la  tker*  »ny  oTideneo*  nor  are  there  any  fccta 
•t  oir«ttnet%nOoa,  fron  ^i«h  a  fair  and  raaaonabla  iafer«aoe  night  ¥0 
roaeonably  tiT^nn  th«t  the  aotion  of  the  plaintiffa  in  taking  X,h» 
inBtranoat   ia  ^aostioa  aaounied  to  bad  faiilu 


'"v;iv:<';%  'xi»'!t^sM^  nhxm  ^nam  if»tv 


M(;r    ;iJIi*i:>: 


rc''^-?K*;' 


*£L»ii.i^l    TSf^}<&   9i'    s?/;r #yaii,c3«fw   ijr<.»tfwi»My'   mv    w*iw»**»  ^  -  ■•■ 


Tlw  dtfaadroit  hA«  n9^ti9h»X  the  rf^9^Ti  ia  a  ift%»«ttii»u»  tffvrt 
io  find  ftLCia  or  oirooaciKac**  ih;ti  aii«i;ht  Qualify  b.i»  o«nV«n(loM 
thAt  tilt  ««••  «lu>«Xd  huTc  1»«cii  aubwlttetf  t»  th*  Jurjr«     £ik«li  of   ih* 
!»•  attlottt  sent  1»7  tlui  plniatiffa  t.    tlu  daftlMLttiifc   •oataiatr'   tlM 
following  priiit«d   form  At   th«   t«p  of  tht  Iffiterhtsntl : 

lS«tabllsli«(l  Id  37  •  '^9r  89  ynrm  eoaftlmstttii  bu«itt«ss 
vl^htttt  <!<?f»ttlt   Ira  th«tx  Ol^llj^^ilims* 

Money  r«^oeiTtd  on  dt^posii  sulijaet  t9  «lit«k|   lafctrcst 

paid  oa  depesli  aubjeei  to  9)i««eli  5  *'.o  4f  pt.r  centf   or 
••rbifieote  of  t'oponit  5   to  ii  p9T  eeai.     Mono/  laaaod  aa 
ajpprarod  porsanal  or  r«al  es%«t«  t<eettrlt;;f.  ir^iiftft  lotuod 
aTailolkle  &%  a11  pointo*         voar**)  Bot»a  bought     t  fair 

yAtoo*     E9tef.je,fJli:LCt«f!»_*fee»  ?al|_.yijg:?,?'-  notice,   for  88^ 
«ent|i_p->--     V-    .    —  ^ractioja"  fchgreaf  i  <»j^en  "furikcr  Vf/ajFt 
if.  ?*^i'i^  -'J*'^"?:?...TJ?l.il« '      >P<rclt  yo'jT  t^onay  in 

aona  >^n»  >=•(>■      i-'»^t:  .-til  /ouir  i.-as/RiOB&«  by  Baak  -hcoka*  wliialt 
i«  tliv   B«f»*t»   aor*st  ant*  b««*t  -wiiy.*      (itnlloji   ourw.) 

Tym  defend  "lit  uoeo  tht  r>ortioa  of  tin*  ?nl»aTO  farm  -*lilch  we  haTt 

itflilloijsod  an  o.  mrmmd  far  f>  ooatontion  thnt  tH«  plaintiffs  "aoTtr  get 

tlM  not*  for  oallAtorelt   tnoy  $at   it  «kft#r  maturity  for  eolleetioa   *%% 

<i  eento  oa  tlOO.OO**"      .«  the  d«fond'tat  h««  f»llod  to  esXX  ot2T  attaa* 

tion  to  ojQT  «Tlci«a«o»  haviag  stay  probntiv*  foroo*  t^t  t^ada  to  ouo* 

taia  tho  eontentloa  that  th«>  jp>l«  iBtiffa  irot  %ym  noto   "aftor  Maturity 

for  eoXloetioa  «t  PS  oeata  oa  f'100«(>0t*     tHo  prep>?!>r.t  eon  teat  ion  hr.rdly 

Morito  natioo.     Tho  aooistnat  eaohior  of  j^lolatiffs*   bank  fr«>akly 

etat«d  th.«it  ho  hftd  tm>4  in  the  v;hlo«ie:o  TribuB«  th^^^t  tho  aott  of  tlia 

d«foadciat  had  ooKaittod  aurd^r  &ad  thnt  'i*l:oaa«l.l  trao  oao  of  tlM 

ftttoraoyo  for  tho  d«feaoo  aa«  th;«t  at  the  tlao  the  t  th«  latier  gara  thtm 

im  noto  h)»   aaavMOd  that  It  ropreoonted  nttara«y*B  fooa  la  coaaootiaa 

aitjft  thAt  aaooy  aad  Jaaoo     .  I£«  «her*  »  vita<>s^  for  the  defeM^nt* 

ta»tifi«d   that  aboat  thi'««  and  mie-half  aontho  ftft<»r   th*  eecsnoncoaeat 

of  the  inot&at  salt*  ho«  in  smptmy  ^Ith  tho  defowSaat,  went  fto  iioXphl 

and  o«aXod   «t  the  plftlntlffe  bank  ond  th?»t  •either  Ur*  3«en  or  Ky* 

7^/a»oa  o«id  ih^t  thay  knoa  «t  the  tine  th^-t  the  note  «*.e  rt-cclred  that 

Mr.  O'lennell  wr^o  a  very  oiok  aan,"  owS  tlxo  ^tf«?m: sat  j^rgaoa  txcm.  thia 

•Tidettoe  thHt  -the  plaint  iff  o  r.eelrec   a&ld  note  «ith  kno^ledfa  of  ai 


5J.^ 


$9h  t^r*' 


»*J«  "?; 


'?:sis  »ii^*  lyri-w  \-  .art  i,-*.t*Hi  ira,:i*4*i*  *«ti;    -^c 


r«H 


9t  it»  d«f««i«  mJuA   iBflrjiltieo*   t  «r   th«y  imw  it  «&&  girca  ftr 
f«rTie«0  t«  1l«  rin^iCrctf  by  OVlJoriacXlt  f*B<!  loitv  th&t  1m  «&•  a  f9Sj 
tick  saa  «JIA  tli«r'sr»r«  uA«bl«  te  pcrfem  th«ii.    >*-   '    *    '^Bd  kD^^?   that 
%h»  trl&l  would  etwTt  on  t2:io  Ussdaj  f*llowiBg;»   th«  14th  lii«tant» 
l»*oei««i«  thty  salt!  thffy  yead  about   tk«  «rs«  in   the  ii<fw«p«.p«rat  thm 
%lwy  «ort  oh&rged  with  suffial^^ttt  notlo«  and  kno«I«dff«  tl^it  h«  vmt 
uaalilt  ta  try  t)kc  ««»••  wnd  uaabl*   lo  «>:^7ti  »U9h  •  f**  •«  ISfOOO.OOt 
MRd  thipt  aueh  n  eJjuiw  itould   in  all  proliAbllitj  ^ff  eoaiotstv^ !  t>i«af 
«»  prudent  M«a  aad   experi«il«*d  butiaca;^  iMfft  t)i«T  ]m«ti  that     *I}eanell*s 
ti<il«   to  w.'tid  aotw  «A»  4«fo9tiT«  h««'^tt8*  th«  aneuat  fMUMd  irr«n  na  x«t 
r.ot   :>«:>m«»d*  Axtd  prob«^bIjf  vfould  n«T«r  h«  eptWfA  he«fus«  ht  ml^ht  ha 
vmftbXe  tc  urnref  he  alght  1»«  «(uppls>.nttfd  er  he  Die^ht  rer.ii^n  froae  tlM 
c?.c3e  heenaee  of  lllaeff^*^     fh*  pJUiatJ-ff  &  rirc<'lv(*<<   the  aote  on  Feh- 
raerj  12*  X$^27«     fhe  l»rethff?  of  uh«  a4ftfna2iBt  w««  an  expt^ri^^aavr'  iKwjrer 
eaA  h«4*<  l»«ea  a  very  iotixvAte  friend  of  0*Xiorairl}*o  for  dv^^r  thirty 
y«K>tXO'     Uc  tc»tifi«4  th»t  h*for«»  the  «iftt«>  «if  tha  ezt^outicm  of   the  aata 
he  had  oeea  oVPenn^lX  three  or  feui-   »iaieo»  oa  eneh  of  -Mhleh  oeeoaiaaa 
he  h*.<?   tslkod  with  the  latter  "ahout   the  quecticn  of  feeo  te  thlo  aaoot* 
hut  he  gare  ao  teetlaony  e0B«*vrBlac;  tae  heslth  of  '  'Daimell  deriag 
th^it  ]ptrie4  of  CIjro*     Thlo  witaeen  laoo  testified   thet  sfter  holding 
T  rloae   talke  vlth  0»»OB»ell   eoncrrnlun   the  tnwrtioa  of  fece,   that  ho 
gat  the  defeadoat,  o«  J anu  ry  4,  19S7,  te  elga  thr  acjtotl&hle  note  la 
question.     The  orlalnRl  trlrl  otnrtsd  ea  Fehranry  14,  1^27»  ftisd  l«stod 
for  ««ay  voeksy  during  t?hleh  tl»o     nonneU  acletf  hm  *ai  ottoreej'  far 
the  defead^at  In  th  t  proeeedllag .     in  the  llight  of  thei?o  fmoie  vM 
clroamstnaoee  the  iantcat  ooateRtlea  seoKs  rather  ma  ld:i«  one.     aaro- 
OT«?T,  the  i?roof  of  the  dof*a«i.-xat  1»  to  the  effeot   that  O'Xoanill  agreed 
th  t  for  oil  his   oerrloee  la  o&Tmectloa  with  th«?  criaiaal  oa»o»  rendered 
or  to  ho  rendered  hr  hljr.,  ho  *i»  act  to  t'C&It*  as  ooapea^ntloa*  la  017 
oreat,  aore  th*«  the  ^5,000,  stad  the  b*oJ.Vi«r  af  the  defeadoat*  tiMi 


«"■■ 


-.if-^T   Pin    »..<»',• 


¥m:>i'k':'i>'.i''  iit%li 


;nfe  to®* 


j.dfMlitif 


nUMmf 


4"-:     .'rmi*««ixijs» 


■\  ft  ^'.i^ 


"L<OU    n^Pft*"^? 


«ttoratj>  also  t»   tlfled   thnt   la  the  nesoiii!Lli«M  with  0*I^Mmell 

h«  tol4   thM  latter   thnt  h«  a«d   th«  def«»dnBt   wished   O'Dmbi*!!   t« 

■akt  th9  n«Feeasiarj  yroyar'^.tiMla  for  tho  trial  and   that  the  lattor 

(Sid  OffrtUn  thing*  ia  oonnootioa  with  tht  Bsiid  prepnr-^  tioaa* 

"iCaowledee  by  an  inderaee   that  tht  not*  w&o  (ivta 
ia  ooB»ic  THtioa  of  (Oi  tx^cutury  aigrceaent  by  tho  payoo 
doo«  aot  depriT«   the  holder  of   his  ohaX'^ctrr  t\»  a  haltfor 
ia  dao  eour«e»   If  the  pagroo  f»ila  to  perfoTB*  whora  tht 
holdtr  had  no  knowledge  of   the  hre   oh  prior   to  hit 
ao^ttisitioa  of   the  innt'^uaont •**     (8  C«  J*  510,  ma4  oaooa 
eite<!   in  support  of   %h^  text*) 

A  n*t*  io  aot  BA<5e  non*negotiabltt  because  of    the  aere  poasibility 

of  failure  of  ooa»id?rstion  after  it  ia  purcht^soC  •     (Bee  ..oodlavn 

Seourity  ^iaf^ioe  Cpyp,  t*  Xoyle*  aS2  111*  App*  da»  SI»  aad  oaaoa 

oited  thorein*) 

^0  have  oarefully  ooneidered  till  the  taetB   »ad  circioa- 
etnnoee  relied  upon  by  the  (i<!;feadaat  ia  support  of  his  oontentioa 
that  the  trial  court  should  have  allowed  tne  case  to  go  to  the 
Juryt  aad  wo  are  s^  tisfiect  thnt  there  is  ao  evideaoe  in  the  record 
teadiag  to  coatr^tiietf  In  ^ay  material  aatter*  the  clenr  pyiaa  faolt 
•aoo  aade  out  by  th«  pl&iatiffs*  The  defendant  reXios  upoa  the  oaso 
•f  yoncaanon  ▼«  Uwlfa  .>87  ill*  455t  but  thnt  ease  preseatt  aa  eatirolj 
tiff treat  state  of  faets  from  the  iastnat  oae« 

The  defeadAMt  eaeoutef?  the  aote  ia  t^uestioa  upoa  tho  adrioo 
•f  his  brothert  aa  /  ttoraoy*   Tha  plaiatiffst  baakera*  took  the  note 
fr«a  O'l^aanellt  the  payees »  ia  good  faith  as  collateral  security  for 
a  pre*oxi9tiag  debt  of  tho  latter  aad  without  nay  notice  of  mwj   ia« 
firaity  \n   tho  in£>truaeat  or  of  %ay  defects  in  the  title  of  O'l^ooaell. 
There  is  ao  ewideace  ia  the  reeord  that  the  defeadtiat^  after  the  trial 
of  the  eriniaal  eaee«  deMna<!c>d  the  retura  of  the  aote  froa  c*r<«uiell« 
%hoa  the  «efead  at  r<*ceiTe<J  the  notieeo  fraai  tho  plaintiff  a  deaaadiag 
yaysoat  of  the  note  he  did  not  thea  inform  the  letter  of  ni^  of  tho 
matters  set  up  ia  his  special  ple^s*  He  yaid  ao  atteatioa  to  tht 
■otiees,  and  oa  May  21,  19^8,  the  plaintiffs  were  obliged  to  eoasoaat 


••via  »fiw  •#»«  fiKiT  ^jtutt  #»tt«»fettl  ««  ^  « 

'■-.Mtr^^    Srfiji    \.«f    ■::■■■'■ '9 » 9  tfl^B   v-^.- :t>0'  x-u    n...    "^^    rf-.,  ■.ti 

f!.:.:  ^t^waXXfK  ^iT®ii  hXi(«^»  iiu-oQ  i»tTt  9di  itnii 

xttt  \n..i.>.v-    Xi)ir«i«Xi«o  t.u  ii*i/^.t  .^o^j  «■*   <>»^»«  ««i^  ,XX»aa»fI*0  HB-xt 


ih«  iiiQi«ait  proo«- dlac«  to  eiiforo«  ptiymtnt  af  th«  mit*.  Z%  vna  m«t 
ttntil  3«ptttirii«r*  1929f   t1i<%t  tlM  defea<!».?;,t   MKn  fit   to  c«t   IB  touoli 
vlth  tho  plaintiffs  ;)jid   to  Infora  tlwra  of  tho  Allogetf  ngrooaoat  with 
O'DmuioII*     It  tho  defcadt^jit^B  eoBtontion  ia   the  instaat  o&do  voro 
oaat»iB«cl«  it  would  b«  ua»<^>fo  for  b^aka  to  d*«l  la  aecotlablo  paporo* 

Tho  judgHent  of  tho  -^Htpcrier  Court  of  Cook  Couaty  uhtuld 
>o  aaA  it  lo  affiraetf*  '  \ 

Inraoot  ^*  '••  wsA  Orldlt/t  ^o  ooaour* 
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t  - 
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33fM 


2551^22 


fil^LLTM  CGLiiltAV. 


izciAEL  vaeiu*  buildxss 

aOlE   AXD  l»nTOA«E   COMPAHr, 
«  Corymrationt  i»t  al,, 

I'cfeadlattis* 


BUILfittS  BOKt  AKZ>  BOHmUB 
'VpjpcIIant. 


•r  SOnUIQB   COURT  Of  Q^^^ 
COUBTY,   APv^OHraB  A 
BKSttVSt* 


;.  JUiTlCiv    :?CAlLA»  II-LIVKBSi)  T«l  0?nri<BI  OF  TM&  OOUkT. 

wj^»«4lX  l»y   Sulla  •«'»  3WS^ 


<»k^«.   «» 


a  e«rper«tioii»  from,  mil  iaterio^ititorjr  aracx  «a%*r<»4  la  feh«  ■~><Q»«rior 
Caurt  of  Coak  County t  i^puiBtrijig  -jeorge  w«  .  torj  reo«iT*r  af  earUiat 
raal  e«tat«  la  Cook  Caaaty»  ZlliaalBt  wktleh  order  aaa  toaaad  iv«k 
tlu)  varifiod  bill  of  coaplalMt  ta  foreelaaa  a  iraat  flta«d«  fil*4  ^ 
KolXla  CaX«»an»  appallaa.     TIm  bill  MMia  Blokaal  trrabal*  Build«ra 
BcOiA  and  Martgage  Coapany*  a  oarparatlwit  "Ctaarlee  Poalkaff* 
Booelrar  la  Clroait  Gaurt  Casa  le.  ••15aM4t"   •!  al»»  oefaHAi&st«» 
a»d  prayed   thnt  tba  defendnnto  *aay  b«  reqttlrc«'   to  aako  fall*  p«r* 
foot  aad  aoatploto  aacaor  to  on  Id  bill*"   eto«|   "that  a  r  wee  Iyer  ba 
appointed  durlag  the  p^ndeaoy  of   this  salt  ta  take  aad  hare  liiiMdlate 
paooesalwi  of  enlil  poreadeasf  tbat  attok  reeelrer  hare  the  ^ya9n[  aaA 
authority  ta  opcratOa  aaaage  and   ooneerTe  as Id  prealoaa*   to  oolleet 
the  r«ata»  iaaaea  aad  profits   thereaf  aad  other  pa^e.a  mt  i  ecelTora 
in  like  oaaaaf   tkat  aald  rcoelTerahiy  ba  eoatlmiecL  nntll   tka 
■t&  tut ory  tl»e  far  ret:«iq^tl«i  fi-iw  the  a-^ila  af  said  preadaaa»"  aad 
that  a  vrit  af  awmona  la  ekaaaery  be  iaawtd  aa  to  all  of  the  defead« 

anta  aavad  1«  the  bill.     The  bill  elleged   (inter  aXia)   that  tha 
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^.C5|^  .jEi..lSSS 


,«*.: 


too    « 


J 

«tx«iSI«.-«'^<  «sXie«iiO*  ,.a»l#iTi«^  .:  .,-;  .    'i%9t^% 


•a* 


4etmmiaiUtm,   laoludlac  ''ChArl**  fmnlftf,  Rco«iT«r  in  Clr««lt   CToiirt 

C*««  V«.  B«1M964»*   "olala  »«■•  iat«rrat  or  Ilea  la  fee  to  mamrn  X««»«r 

•Stat*  to  or  apoa  the  r««l  catato  deoorllMd  tlMrela*   •  «   •  ilHit  tta« 

richt*  tltlo*  latoreoi  aad  lien*  If  way,   all  oald  ]>«raeaa  listed  haro 

«r  say  haro  la  aad  to  auoh  roal  tatate,  aatf  la  tho  aiibjoot  nttor  of 

tklo  eiilt»   80  held   or  clalMtd  *y  aald  porsoaa.   la  aad   aro  aobjeott 

Inforlor  aad  subordlaato  to  the  lien  of  8;>ld   traat  dotrd  herola  to  ko 

foreclaaod*  aad  to  tko  rlckt»  title,   latereat  aad  Ilea  of  yoar  orator." 

Before   tlie  retara  day  of   the  aiiaanaa ,  app«Xlo«,  after  aotleo 

to  t)w  defeadaata*  aade  a  aotioa  for  tlie  r^ppolataeat  of  a  rec«^iTor« 

aad   m  .^iicaot  X9«  1929,  tlio  ooart  eata^red  tko  follovlag  order  a 

•Oa  aotioa  of   aolloltor  for  oonplalaaat   oa  aotloo  duly 
•orrod  9n  all  part  lea  la  late  root  aad  it  appoariac  tkat  a 
rooeiver  onffht  to  be  appolatec   to  take  hold  of  aad  ooaoorra 
ifeo  property,   tho  subject  Batter  of   foreelosttroi 

Xt  la  Ordered   th  t  Oeorgo  »•    -tory  be  aad  bo  borcby 
i«  appolntc^d  fis  receirer  la  thio  onuae  with  the  aoaal  povoro 
•f  roeelToro  la  obaaeory  provlced   tbat  be  fllo  a  boad  la  tkt 

MBI   of    $ltOOO« 

Joseph  B.  I^Tid,  Jadco** 

Oa  Aagaai  24,  1929,  the  cbaaeelior,  without  aotioo  to  tho  defoadaats, 

oaterod  aa  order  approYiag  «  boad  of  th*  recelTor  la  the  aiai  af  |600, 

Tho  appellaat  ceatead:}  that  tho  Ciroalt  Court  aad  Saporlor 

Court  of  Uook  Couaty  aro  eourta  of   coacurreat  aad  oe-orclaato  jurla- 

dUtioa  and   th^^t  the  ohaaoellor  of  tho  ^porior  Cwirt  orrod  la  appolat- 

la«  a  recelrer,  aa  it  appoaro  froa  tlie  allegatlo^a  of  the  bill  thi*t 

tho  Circuit   Court  had  nlrendy  appelated  a  receirer  for  tho   armm 

proalaeo.     Xhio  eonteatloa  ia  a  aerltorlouo  eao* 

•ihoft  a  court  of  canpnteat  Jurladietloa  hao  appelated 
a  reeeiyer,  who  la  ia  poaueaaioa  of  aad  adaialatoriac  tba 
proyorty  uader   Ito  order*,  another  ooart  of   co-ordiaato 
Jurladiotloa  will  aot  eater tala  a  bill  to  adalalatcr  tho 
oam  property,   8a>i  to  take   it   fr«  the  poaees  loa  of  tho 
forsor  recclTor,  aad   to  »ppolat  Ita  oea  rec^Ter.   Ja  auoh 
a  oaao,  the  ^  rtlae  i^agrloYed   ahoalc   aoek  relief  la  the 
oourt  whieh  la  already  la  poaeeasiea  of  the  property 
through  Ite  rccelTer.    *  *  *       ad   the   teat  aa  to  priority 
1.  aot   to  be  fouad  la  tho  firat  actual,  aaMal  pfa.^.uL 
of   the  r««»  *«'  *ho  eourt  which  flrat  aaoorta  excluoiwa 
ooatrol  by  r«f>4»on  of  harlag   taken  coi^OKLaasee  of  the  subject- 
wi%tor  of  tho  lUliatioa  io  oatitled   to  proceed  with  tho 


«.w»3  iimrn-iiS  ul  ^evfuv.-.  .. :U^.i•♦i  *^i*rfi»*  ^iHtatfwrt  «UMte»l«» 
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•dainiatratiM  9t  th»  •ataU."      {Uigh  m  R««*iT*rs,  4tli 

S4«»  y.   70«) 


'Aa  kcivtMi  tar«  emirts  af  caaaurrmt  aad  ••-•rdiMit* 
Jurladlatian*   th*  eeurt  viaoh  flrat  abtaina  Jurladlctloa 
•ad  <ioaetni«tlT«  poaaaaaiott  of  prop«rt7  l»y  f  UlMff  tha  bill 
ie  «ai tiled   to  retain  It  vlthout   lAterferenea  aad    eaa     not 
¥•  d«9rlT<f4  of  its  vi^Kl  to  do  oo  bocivao  it  wmy  aot  Mto 
obtaiBasi  prior   pbjeloal  poaaaanioa  bj  itencelTor  of  tte 
jv^tjr  ia  diapnto."     (mrklA  ▼.  Bnfiiiit.  8^«  «•  «*•  3«. 

*A11   th«   nwttaoritloo  avotala  tho  propoaitioa   th^t^ 
«tea  a  ooari  of  equity  K«(^ulrea  Juriadloiloa  of  n  onu^o. 
Mid  &ppolnta  o  recelTcr   to   take  ohsrco  of  tba  property 
IwralTodt  thwa  a*  mtimr  court  of  c«-ardUMkte  jurledietloa 
kaa  fitxy  pomcr   or  nuthoritjr  to  interfere  or  aoddle  with  tho 
property  la  tlio  baada  •f .  the  r«fc»iT»r,  Vnt  auet  lenvo  tbo 
©•art  oppoiatlag  tlio  recelrer  u&troaaelod  in  ita  oiialaiotratloa 
of  tke  OMM*  M  tiM  law  dlreoto,  rec<ur«le««  of  wbotlMr  the 
orl^inoX  appointacat  wae  or  wa«  not  err«B*OMa«     Thia  rule  in 
ooaentlul  to  tho  orderly  odaiaiKtrotioa  of  Ja«tloe,  mad  to 
prevent  UBeedaljr  conflleta  bttaet^n  court*  «ho»e  Juxirdiction 
oaibrMc*  blie  a^iae  aubjecta  &ad   peraoao,  oMI  hoc  no  refermoo 
to  tlie  ifttpreaacy  of   one   tribuaal  orcr  the  oth'»r,  nor   to  ttaa 
•S*!^?w^^^  ^"     *^  •^  "»«  roapectliro  cloiaa/in  behalf  of 
ohioh  tho  conflicting  Juriadictioaa  are  ioTOked.     Vor  la  tho 
m.  r^atriote^  la  U.  applioatioa  to  oaeo.  •here  pJ^iirty^a 
boon  actually  aelMd  under  Judioial  prooona  before  a  aeoaid 
lS!  JJ^}^^*^»*«*  *»  ««»«i»r  o««rt,  #  •  •   {as     uliajr  r^ 

a»^i«2Li?*.?"**  •^  J«»f"fjl»«  appllotttloaa  for  tho 
ap*>oiataont  of  a  reoeiver,  the  goaeral  ralo  io  tl»it  tho 

JS!I*-I?*f-  M*"*!  i?**?  oogalaaaoe  of   the  controTeray  aM 
thtto  obtaiao  iariodlotloa  olU  retaia  it  to  the  eat  if  iSo 
litilS;ation,  and,  iacldent»lly,   io  entt.led   to  fvke  tho 
posaeoalon  or  aoeuao  the  control  of  %tm  ai^Ject-aatter  of 
the  eoatroreray,   to  the   exclusion  of  all  laterfereaoo  froa 
other  oourta  of  oo-ordiaato  Jariodiotioa.     Oao  court. 
therefore,  haa  no  po^er  to  8i>point  a  receircr  for  property 
whore  a     oeeiTer  has   broody  been  appelated   therefor  Iv 
another  00 urt  of  caapetent   jurlodiction,  »ho  has  taJfeta 
!t;!?"?i?*  ^  -""  property  inrolTOdf  or  xuthor»  a  oiri^oetiuontly 

tm  elth  tho  riflhto  ar  pMoeooio*  of  tho  flrat.  The  quoetiM 
wJISii^?!*  ^"  "«*  •  •-»•  *•?«-•  upon  priority  .j^*"***^ 

♦      «-^°*i^*'"  *^"^^  *'  co-orr  inate  Juriodlotloa  haa  no  rlrfit 
iS.iliJiJ*'*  *^i^  property  in   the  hrado  of  a  ree^Jw  Il^y 
!2ri?J^it"r  *•  ^^H'*-^  oo«ploint  a«. met  auch  reeeiV^^ 

to  reaoTO  hla.        (23  Aa.  &  Aag.    ««.   of  Law,  8d  Sti.,  p^  1112.) 
The  bill  doea  not  allege  thr.t  lo*Te  e»a  mr  gr^ateo   the  appoUeo  by 
the  Clrouit  Court  of  Cook  Ceunty  to  .ue   the   receiver,  Pealhoff .  or  to 
replace  hla  ao  reeeirer.  or   to  extoad  the  recelver.hlp  to  tho  laotant 
-ee,  and  for  aa^iht   tfet  appear,  la  the  bill,   the  appeUoe  aay  haro 
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bcea  «.  p^rty  to  th«  prmMr«diBC8  in  the   Clro«iit  Court*  ?ta«  appeal 
attoi^tB  to  defend   t]ie  appolnta«nt   of  tho  reooirer  In  tta«   Instant 
•aao  upon  the   eole  ground    tint  the   bill  alles«a  that  th«  aort^ac* 
in  tbft  Clrei&it  Court  proceed iago  Is  Junior  and   wuborclaate  to 
appollee*s«     lo  fa«ta  are  allogod  in  the  hill  tlutt  ouataia   thio 
ootttentiOB  and   the  allegation   tl^t  tho  appolle«*«  lioa  io  eugierior 
is  ttorel/  a  oettoliuiion  of  the  picador*  huu*  ia  aay  oToat»  wider 
the  authoriiiest    it  itottld  aako  »o  differ«»oo  in  the   deteroijftatloB 
of  tho   iBataat  contention  that  the  lioa  of  the  appelloo  io  euporlor 
to  that  of  the  cootplaiBant  in  the  prooo^lago  im  the  Cirottit  (^nrtt 
and  if  tkm  appellor  *o  mrtcnce*  aa  a  staiter  of  foot,  ia  ontitled  to 
priority*  he   ehonld  hare  souiiit.  relief  in  the  Oijretiit  Court  *  vhieh 
oowrt  «aa  already  In  setoal  or  constrnctiTO  poaooaoicm  of  tho  property 
thrMigh.  its  receiver*     The  appelXeo*  ia  dr  ^enso  of  tho  insiant  appoint* 
awat»  hao  oe^lled  ear  ftttonti^n  to  seTcrntl  oneesf  but  none  of  thcao  in 
in  point*  aa  each  iBTolTea  merely  the  quest icai  of  tho  pover  of  a  court 
to  reaevo  a  reeeiTer  appelated  hy  it  at  tho  applioatiott  of  oso  party 
aad  to  thoa  appoiat  a  recelrer  at  the  applioatioa  of  another  party,    thm 
Siyorior  Coart  had  so  power  to  reaovo  tho  reccircr  appointed  by  too 
Ciroait   Court*  and   there  are  aoi^  tvo  receiTcra  of   the   aoae  property* 
aad  if  the  instsAt  order  io  auotoiaod  «c  oould  havo  preaeated  aa  oa* 
oecaly  o<mfliot  hetwoea  oottrta  of  c<nM»urreat  Jariadiotioa* 

Tho  appollaat  coateadi»  thitt  it  «ao  reTorsible  error  to 
appoint   tho  lastaat  receiver  vitheut  roqairing  tko  appolloe  to  sIto 
a  bond*  ualesa  it  «as   aot  forth  in   the  orcier  that  ia  the  opinion  of 
the  eouirt*  upon  notiee  a»A  fall  hes-riag*  tho  bead  called  for  by  tiM 
atfttate  sbonld  be  disponoed  with*  aaa  thri.t  tho  order  appoiatiag  tha 
reooivor  ia  fatalljr  defcctire  In  this  regard.      Ia  tho  viov  that  «o 
hs.TO   taken  of  the  firat  coatentioA  it  ia  uttneceaeary  for  ao  to  conelder 
the  second* 

The  order  of  the  ovpttxUix  Court  appointing  George  w.  tory  ao  ro- 
ooiver  of  tho  preaiaoa  describee  in  the  bill  of  oo^plaiai  ia  reversed. 
3omeo»i'*J.,  and  Oridley,  J.,   oonoar*  BSYh.rtS&i>, 
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OXHOUIT  COURT 


FBIMDUL  LXri   ISKnUIOE  OQHP^.MT,       )  OOGl  OCUiiTT 

a  ooTpor&tion* 


\ 


Opinion  filed  Nov,  6,  1939 

in.  P8SSZi9IHa  aOSnOK  WliiSOli  deiiT«re4  th«  opialM  of 
the  ooort. 

Thift  tra«  auR  aotion  brought  up«A  a  polloy  for  aooldeftt 

lAsunnec  lasutd  laj   tbe  Federal  Llfo  Insuranee  Qomp^nj,   upon  > 

tlio  lift  of  Qoorgo  Qoofloole  for  $1,000»  in  ^hioh  tho  plaintiff 

rrioda  Goooaolo  vas  aoaod  a«  b«&«fioiary.  Tho  pollox  *a8  issued 

Harota  99  Id36»  Ooorgc  Ooeasela,  naned  la  aaid  polley,  cuaa  to 

bla  doath  uay  1&«  1337,  by  re&aon  of  la;}uri«s  receive  in  an 

aooidOAt  ooourrlng  May  13,  Xd27.  Tfeo  polloy  of  luauimBoe,  by 

ita  taraOy  axpired  Maroh  8«  1936.  The  policy  of  l&auraneo, 

■■tm  othar  thiago*  oo&taiaed  the  foIloviBg: 

*ay  payMoat  of  a  reaoval  registration  foe  of  C^e 
Dollar  (fl.OO)  ia  advaaoo,  this  Folioy  nay  be  renewod 
froa  year  to  year  for  further  periods  of  one  year* 
Xtaerottpoa  a  receipt  signed  by  the  seoretary  of  the 
OM^aay  ahall  bo  issued  to  the  insured^  wbioh  reeeipt 
shall  be  the  only  eridesoe  biaAing  upcn  the  aeapaay 
of  the  payaeat  of  auch  reneival  registratioa  foe.  Ia 
sueh  erent  the  Polloy  "ill  be  oontinued  in  foroe  to 
the  date  spooified  in  aueh  renewal  reeeipt.  The 
Company  will  renew  this  Polloy  for  at  least  one  r«ar; 
but  thereafter  this  Polioy  aay  be  renewed  only  vith 
the  coneaat  of  the  Oonpaay." 

The  polioy  of  inauraaee  lapsed  by  ite  term,  as  already 
eta ted,  and  on  SoToaber  17,  1936,  Georgo  Oooseele  paid  to  the 
defendant  a  renei»al  registratioa  fee  of  one  dollar  and  reoeiwod 
the  following  reeeipt: 


gSQ  .A.I6SS 


t'i4£4ii»v  no^:.' 
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OHIOAOO     TRIiltJIX  TRATEL  AOOIOIIT 

IJISUftAlOX  POLIOT 

XSS0i:O  BT  TH£  FKOSiUL  Lift  XMtmAJfOX  OOMPAIT 

HeoalT«d  One  oollar  $1*00  la  p«iyqt«nt  of  reacvRl 
pr««iuM  OR  OhloiiLgo  trltouno  FodorU.  Llfo  Insuranoo 
OMipcuny  Tx«T<iX  Aeoideat  Follay. 

lasuod  to  Q99Xg9  O«oso«lo;  Moy.  17«  IdM;  fodoraX 
Llfo  laiuraaeo  Ooii^&a^* 

••   %•  Bnu^on 
Seoretary, 

flila  paynent  hns  boon  rooordod  and  !•  aooeptod  oul^oot 
to  tho  eoaditlons  of  tho  ataadard  proTisioiui  of  tht 
polioy*  *^ 

Duo  119 1 loo  of  tb«  doath  and  tho  eauoo  tboroof  «aa 
fuxBlohod  to  tho  dofend&nt  \>f  the  beaoflolary«   ^Tloda  aoosoolo* 
plalatlff  la  thin  eauae. 

1%o  only  quoatloa  inTolTod  la  the  latorprotatloa  of  ^-^ 

tho  olaaso  la  tho  poJLloy  aad  tho  rooclpt  laaaed  lovMibor  17 »  193ft.  >|^> 

"  J. 
Xt  lo  eoateadod  oa  behalf  of  th«  dofondaat  that  tho 

aoooptnaod  of  tho  oao  dollar  la  payiMat  of  tho  roaooal  pr«iiltui 

oa  jioTOabfiT  17,  19300  oontlauiM  aad  oxt^^ndod  th«  poliey  for  oao 

yoar  froa  aad  aftor  tho  data  of  Ito  oxplratloa,  by  Ito  toma, 

oa  XoToabor  8»  i^tb.     It  lo  oontoadod  oa  bohalf  of  tho  plala- 

tlff  that  tho  rocolpt*  by  Ita  tonui»  oxtondod  tho  polloy  of 

Inouraaeo  for  oao  yoar  i^oai  aad  aftor  loToabor  17«  1^36^  at 

v^loh  tijio  It  »a8  paid  and  rooolved  by  ^o  ooapaay*     Tho 

raaalpt  dooo  aot  opoelfloally  stato  that  tho  poliey  ^hoald  bo 

ooatlauod  la  foroe  uatll  MoToabor  17«  1937^  bat  tho  dato  oa 

oald  rooolpt  »lgalfl«a  that  It  eas  rooolTod  aad  aooeptod  aa 

of  that  dato.     It  la  iaolstod  that  tho  logal  offoot  lo  ta 

oxtoad  the  tlmo  of  the  orlglaal  polioy  oaly  for  oao  yoar 

froa  Ito  oxplmtloa* 
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If  th«  eoat«atloa  of  tb«  plaintiff  it  ootfoX,   tli« 
•••IdMit  happened  nithia  one  jtmr   froa  the  period  of  the 
AMieptftBoe  of  the  reeeipt  aod  if  the  oonteation  of  the  defe»d- 
emt  io  oorreot«  the  aooideat  happeaed  oTor  one  xear  after  the 
tevaiaatioa  of  the  reaeeeil  of  the  poliey  froa  tuaroh  t»  1936* 
It  ia  a  veil  reaogalzed  rule  of  lav  that  eourte  abhor  for* 
feituree  and  vill  oonstnte  a  polioir  liberally  i»  favor  of 
the  ineared.  It  beeoemi  MMiMis&ry*  hoaerer*  to  AoiMider  the 
polley  of  iasoraiiee  and  ita  purpose,  and  it  appears  to  be  plaiA 
that  the  rights  of  the  parties  are*  aeoessariljr,  fixed  by  the 
teraa  of  their  ai^eeaiieBt. 

The  orlgiBal  iaauraaee  granted  by  the  polioy  vas  for 
the  period  of  e««  yMtr*  fra«  liaroh  9»  1325,  aatil  aad  incladiag 
ItUMk  ••  VKtBf   aad  any  ri^ts  omtiiiuiag  the  polioy*  aust  bo 
based  upcm  the  agreesteat  of  the  parties  as  o^itaiaod  in  the 
p«lioy.  It  is  proTidsd  la  ^e  polioy  that  it  asy  be  reaewod 
froa  y«i.r  to  year  for  further  periods  of  one  year*  4ad  in  our 
•pinion*  the  payai»t  of  the  preaiua  tras  effeotive  only  for  the 
pttrpoae  of  oontlnuing  the  polioy  for  the  period  of  one  year  froa 
the  dftte  of  ita  expiration.  The  ra^eipt  does  not  speoiflMOly 
agrss  to  sxtand  the  tine  to  any  speeifio  date*  and  the  tins 
stated  in  the  reoeipt  refers  only  t9   the  date  of  ths  aoeeptanoe 
of  the  renewal  preaitoi.  If  the  interpretation  should  bs  plaaad 
upon  the  polioy  and  the  receipt*  aa  asked  for  by  ths  plaintiff* 
thsre  would  be  a  hiatus  bstassn  the  tine  of  the  expiratim  of 
original  polioy  and  its  rs—a al  nad  it  would  not  oonstituts  a 
rensaal  of  the  policy*  but  the  Miking  of  a  mn   agresasnt  for 
a  period  of  tiae  not  oont^aplated  by  the  polioy.  Hie  expression 
used  in  the  polioy  that  it  say  be  rensared  froa  year  to  year 
for  further  periods  of  one  year*  should  be  interpreted  to  aeaa 


-■sol  Xfti!<fj*  s^TEieo  tMiSS  *«I  1©  ♦iirt  *»aJtaso«*^  ii*«?  <^  '-^  *J 
eislq  94  *t  siiJMupi^  il  ke»  «»«o^x«q  mil  bm*  B^mfsmmi  to  x^^-^^^^i 

tot    Si-i*^    Xtti.^:^    ■-'■--■     --^  .i    ■         •    -.     •        ^:-«:    ■:ui._.,ii, 

adS   trot  t,to>  ^irUi*^t\n  «*%  «0iit»9qr  «<ft  t(»  #6»irt.«3  Sfrt  ^sjiiiiqc 

JB  «;rjit£#«a»9  #<mi  frltw«r  ti  bos  i>>««3»«  «#.i  tefi  ^tUiq  Lsaii^ti^ 

^!i9j,  tit  'Si.9x  mort  te«*it»T  ^  xm  ii.  fsm  X9licti  ^nt  al  M»«« 
UMm  ct  betS^rti^tttl  •»¥  blao4*  %t:f%  •no  to  •toi«*Q  «»tftxift  lel 
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froa  f9^T  to  y««r  for  porlodo  of  oao  foftv*  fn«  oad 
•kftor  tho  dftte  of  %ho  oxpiratioa  of  tko  polloy, 

IB  our  lAterprotJi^tioB  of  tho  polioy  itad  tho  ro««lpt» 
^^  pft]r»«ftt  of  tl^o  oao  dollar  serred  oaljr  to  oentlnuo  tho 
polloy  for  tho  bRloiioo  of  tho  jmr  following  tho  oxpinttlOA 
of  tho  origiB&l  ooatraot  of  ittsuroaoo  and  offootod  the  kooplBgof 
the  polioy  in  foreo  up  to  «md  iooludlag  XftMk  •»  1937. 

For  tho  roaooBs  otsted  la  this  oilaiea  tho  Jwdcaeat 
•t  tho  Clreuit  Court  io  afflrvod. 
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sasst 

(Plaintiff)  Appellant* 

▼• 

riOKRAL  Lire  IISOJUNOS 
OOMV'AKT,  a  Oo»pov«tion« 

(i}«fendant}     App«ll««, 

Opinion  filed  Jan.   2,   1930 

ilR,   PIUCfllOIliQ  JOStlOE  nhBOU  d«liT«red  th« 
opinion  of  tho  oourt* 

ilfttr  reoofioidoiration  of  said  eanoo»  upon 
roHe-^.rlng  on  potition  and  ansire]*  thereto*  tliie  eourt 
adheres  to  its  origin»JL  Jludgaont  entered  in  eald  oauso 
in  this  court  and  the  opinion  heretofore  filed  ie 
ordered  to  etand  as  the  opinion  in  the  oause. 


I^Niai  Mm  HQUKM,  iJJ.   OOHOUR, 


•T. 


J  J..'  ..■•:; 


0t!:9i   tS    .fijsl,  beii't   noxnXqO 
•swti««-  fel**  .li  s«^T«#ft«  ;t«ej!i^(A«j  i.^swi^iitc  pii  osf  f>»tf.!^.bi^ 


tuvr 

(OottplalBMlt)  Appellant, 


QIXnRSAL  RS.^L  MtATt  IMPltOTtilERT 
COSIPOIUTIOI*   *  0*V90ntim« 


App«Xle«. 


SI.A.  6^2^ 


CIRCUIT  GtMRI, 


Opinion  filed  Jan.  2,  1930 

«it.  PKEBXDiiia  jvmnof  vilsoh  d«iiT«v«d  «h«  opi&ioB 

of  tlM  9«urt« 

The  eomplaiiULiit  Kstelie  K.  Hhite  filed  her  bill  of 
•••plaint  in  the  Oirouit  Court  of  Cook  Coimtf  ftg«lnet  the 
defendant  UBirersal  Heal  Estate  laproreiMmt  Oorporation*  a 
eorpomtion.  The  defendant  intsrpoeed  its  dmurrer  to  *^iA 
blj.1  and  th«  danurrer  im«  eonfeeeed  i*iad  leave  igranted  oomplainant 
to  file  an  amended  hill.  VoTemher  13,  li^B,   general  «nd  epeoial 
deourrera  fiied  hy  the  defendant  to  an  aaended  bill  of  ooo- 
l^Alnt  were  sustained  and  ooApliliiant,  eleoting  to  stand  by  her 
•aended  bill,  it  «••  diaaisaed  for  «ant  of  equity  at  ooaplainQjit's 
oo»te«  Ooaplainaat  prayed  and  «••  alloved  »n  appeal  to  this  oourt. 

Tho  aaeaded  bill  ehargee  that  the  ooaplainant  on  the 
first  day  of  Ootober,  1935,  entered  into  a  written  oontraet 
vith  the  defendant  nniversaX  Heal  i;etate  lBproT«fflent  Corporation, 
under  whioh  plaintiff  agreed  to  purobase  a  oerts^in  lot  la 
Pater* e  U«>rborTiew  3ubdiTiaion;  eharges  further  that  at  tho 
tine  ahe  vaa  engaged  in  the  business  of  selling  neroh^ndise  at 
retail  in  a  eiore  in  the  Oity  of  Chioago,  and  while  there  and 
prior  to  the  signing  of  the  oontraot  in  queetiob,  she  wx^s 
solioited  by  the  agents  of  the  defendant  for  the  purpose  of 
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procuring  b«r  at  «  puroba««7  for  th«  lot  la  queatioa;  ohargoo 
that  eoaplainant  bad  ao  knowledge,  nor  soaaa  of  ••ouriog 
k-nowlodgo  of  real  oatato  Taluoa  in  said  aubdiTiaioaA  irhioh 
«as  looatad  in  OhioagOf  oxoept  in  ao  far  ao  said  raluao 
wero  told  to  b«r  by  tbe  owners  of  eaid  aubdiviaion;  oharges 
that  the  defendant,  by  ita  agents,  repreeented  that  ianda  la 
the  ▼ioinity  of  said  subdiTiaion,  and  aore  partiaularl/  tht 
lands  In  the  subdirision  in  queation,  were  inoreasing  in  valua 
and  that  lota  in  aaid  aubdiviaion  were  being  re-aold  bf  the 
pwrehaaora  thereof  for  large  profita  and  that  she  would  sake 
■oney  on  her  inveataant;  ohargea  that  ahe  relied  upon  a&4d 
repreaentatioae,  went  to  the  property  owned  by  the  defendant, 
in  omtptoKf   with  the  agaato^  and  th«ra  set  other  repreaentatiToa 
of  the  dafoadaat  who  nade  like  statenenta;  ohargea  that  the 
dafendant,  aaong  other  things,  represented  to  ooaplainant  that 
the  owners  of  the  aubdlTiaion  had  adopted  a  ooaprchenaiwe  program 
for  devalopaenta  and  iaprorements)  that  a  nuaber  of  bungs Iowa 
would  be  under  construe tipn  shortly;  that  a  aohool  building 
would  be  built;  a  ohuroh  constructod;  atreeta  extended  through 
and  aoroas  said  aubdiwisioa;  that  allays  were  being  laid  out 
and  aidawalka  being  built;  that  underground  iaproT«aenta  were 
then  being  oonatruotcd;  that  apaeial  aaseasaenta  had  been 
lewled,  payable  in  the  year  192d,and  aubaequent  thereto,  for 
the  payaent  of  laproweaents;  that  Mch  and  all  of  the  iaproreaanta 
and  daw«9lppments,  aa  repreaentad,  ware  part  of  the  prograa  to  iM 
ooapleted  on  or  before  a  certain  tiaa  in  the  future;  that 
adTertlsaaenta  ware  inserted  in  the  newapapera  which  were  read 
by  the  ooaplainant  and  beliewed  and  relied  upoa  by  her;  that 
each  and  all  repreaen tat ions  so  aada  were  falae  &nd  were  kaova 
to  bo  falaa  at  the  tiaa  and  wore  aada  to  daoeiwe  ooaplainant  for 
the  purpoaa  of  inducing  her  buy  the  lot  in  question;  that  all  of 
aaid  represantatioaa  ware  material  and  relied  upon  by  ooaplainant* 
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Th«  aMMid«d  bill  further  oh-^rg**  that,  ap«i  a 
•IgBlaC  of  th«  agr««aettt*  plaintiff  «ad«  bar  initial  payvent 
Xm  oaah  and  tharaafter  aadt  payaanta  froa  tiaa  to  time  until 
8apt#nbar  13,  1927 1   ohargaa  furthar  th^t  on  t(»-i»it  tha  fivat 
day  of  ipril,  1936«  aha  aaoart^iilned  that  said  ownara  of  said 
aubdiTision  had  not  aoapliad  with  tha  raprasent^tiona  mda, 
hut  thAt  on  thtt  contrary,  all  of  aald  lota  in  aaid  aubdiTiaion 
wara  uniapvevad  and  unoooupiad;  ehargaa  that  sha  th«n  anda?Torad 
to  oo0Bnanioata  with  tha  agants  of  tha  oimars  of  taid  aubdiTitioa 
in  ordar  to  re<juast  tbaa  ta  oanaal  har  eontraot,  but  thAt  thay 
aToidad  har  and  put  har  off  fron  tina  to  tlaa  and  thnt  on  tha 
7th  day  of  Ootobar,  11^7,  aha  filad  har  tuit)  ohargaa  th>t  by 
vaason  of  aeid  niarapraaantationa  aha  hat  auatainad  daaagao,  in 
that  ssid  property  has  not  Ineraaaad  in  ralua,  and  aake  that 
tha  oontraot  aay  ha  Aaolarad  invalid  and  Toid  and  an  aeoounting 
taken  ae  to  tha  aa^unt  paid  by  aaid  ooaplainant  under  said 
agraaaent  sod  that  aha  aight  have  auoh  other  and  further  relief 
aa  equity  aight  require* 

The  oontraot  oontnined  a  proTielon  stating  that  It  vaa 
for  the  aale  of  Taeant  property  only  and  the  vendor  beoi^ae  in 
aa  aanner  obligated  to  resell  for  the  benefit  of  the  purebaeer. 
The  oontraot  also  oontained  a  provision  atating  thnt  the 
purehaaer  had  read  and  understood  the  oontraot  and  agreed  that 
no  repreeentntiona,  proaisea  or  <igreeaant  not  expressed  therein 
ttfUl  been  aade  for  the  pMT^po^^   of  inducing  the  purohnser  to 
enter  into  ^nd  execute  it* 

A  reading  of  the  bill  of  ooaplaint  ahovs  that  the 
allegationa  aa  to  the  time  in  whieh  the  irork,  aa  representad, 
ssis  to  be  eoaplated  vaa  within  a  period  of  aix  aonthe  »fter  the 
date  of  tha  a&king  of  the  agraeaeat*  An  axaaioation  of  the 
reoord  of  payaeata  shows  that  the  eoaplaiaant  oontinaad  to  aaka 
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■■■•■Hi  i-»*T:^  Jbn.i'  >.c*i?t*iaws  *«?#  M^ut^-yftiwii,  fcx*  A»««  i^iwi  t9*etf»%mn 
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pafaents  on  th«  proptrtj  for  «  p«T*od  of  two  y^ara,  «ft«y  it 

oaso  to  hnr  knovlftdge  that  the  laproreaent*  voro  not  undort&kon. 

It  lioooaoo  tho  duty  of  one  asking  for  a  rtooltsten 
•f  a  oontraot  on  th«  ground  tbat  1%  was  oktainod  by  fraud,  to 
r««oln<t  at  tho  oarXitat  opportunity,  k  Tendoo  purobaainf 
raal  oatnto  oan  not  <!rait  t^r   a  period  of  t^wo  yoara  before  aaklng 
for  raaolaslon  of  &  oontr&ot  on  the  gromA  that  it  had  boem 
obtained  by  fraud. 

The  bill  doea  not  oontain  suffiolent  allege tiona  of 
faot,  froft  vhloh  it  oan  be  olained  tbat  the  delay  «aa  without 
fault  on  the  part  of  the  wendee*  ahe  had  no  right  to 
apoeulate  upon  the  probability  of  an  Inereaae  in  ralue  for  tho 
length  of  time  shown  on  the  faoe  of  the  bill. 

^•«  Huiller  V.  Ryan.  306  111.  88,  wherein  the  oourt 
aaya: 

"It  ia  equally  neoeaaary  tbat  a  i:«rty  to  a 
oontraot  desiring  to  reaoind  it  for  fraud  aust  ftake 
his  sloe t ion  to  do  so  proaptly  after  learning  of 
the  fraud.  Ue  oust  announce  his  cur:>ose  ^nd  adhere 
to  it.   (arooyrood  ▼.  iejoi^  136  111.  146}  Hanson  t. 
ity^;^  supra.)  This  oonweyance  was  «ado  on  July  19, 
IVao*  and  ths  bill  was  filed  mors  than  eighteen  aontbs 
Inter,  to  the  Uay  term,  1933,  of  the  oourt." 

It  does  not  appear  that  the  ooaiplslnant  relied  upon 
the  representations  of  the  agents  of  the  defendant.  It  is 
alleged  in  the  bill  that  plaintiff  went  to  the  property  in 
question,  and  was  able  to  see  the  oondltions  surrounding  the 
subdivision  and  asoortain  what,  if  anything  in  the  way  of 
iaproTenenta,  was  being  done  upon  the  property.  The  £!uproae 
Court  ia  this  8tate  in  the  oass  of  Johnson  ▼.  tfiller^  399  111. 
dT6,  in  its  opinion  says: 

"Appsllant  did  not  depend,  as  we  hsrs  s%id,  on 
rsprosentations  of  »iller  but  ▼! sited  and  sxaaiued 
the  land.  Qfcito  a  period  of  tisie  before  the  deeds 
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vttTC  «x«liAaff«d  h*  bud  th«  opportimitr  to  asoartain 
%h«  oh«ra«t*r  and  t»1u«  of  th«  iaiul  4i.nd  the  tnat^ 
of  ABf  statftmentt  or  repr«««Qt&tions  on  th&t  •\il>jeot« 
if  any  suoh  had  been  wtde.  It  ■•«■•  eiear  froa  the 
tettlAon/  that  h9  WAS  not  defrauded  or  «i»l«d  bjr 
fftls*  repr*«ftnt9^tlon«  tMide  hy   anyone  «•  to  the  raiu* 
of  the  land.   H«  bad  the  opportunity  by  his  Tialt 
to  ti)«  fam  to  aecertiTiin  and  detemlne  its  vtlue* 
and  it  was  his  duty  to  sake  use  of  auoh  opportunity* 
Tho  law  ohargaa  hin  vitta  icnowlodge  he  might  hare  ob-> 
talned  by  naking  uae  of  the  neana  afforded  his.  "fhere 
no  dt«eit  hae  been  praotioed  which  ordinary  inmdenoe 
oould  not  deteotf  the  law  will  not  aaeiet  a  nan 
•apable  of  taking  oare  of  his  ovn  intereata  beoauae  ho 
fliakea  a  bad  or  losing  bargain.  It  ie  only  in  oaaet 
vhere  the  parties  hare  not  equnl  knowledge  or  aeane 
of  knovXedgt  aa  to  the  Talue  of  a  property  that  equity 
will  afford  relief  on  the  ground  of  fmud  and  niarepro- 
•entationa*  Kepreaentationa  ae  to  Talue  of  ppoperty^ 
thougb  exaggerated*  do  not  ordinarily  afford  ground 
for  oetting  aoido  a  contraott  and  at*   never  nade  the 
basis  for  relief  wher««  the  party  elaiaing  to  hare  been 
deeeiTed  had  aaple  opportunity  to  knov  of  the  trut^  or 
the  faliity  of  the  r<?preaentations«  If  they  are  aade 
with  the  intention  of  procuring  then  to  he  aeted  upon 
without  inveatig%ting  their  eorreotneas*  and  a  party 
does  so  rely  on  then  and  act,  equity  laay  afford  relief. * 

Qosiplainant  had  no  right  to  rely  upon  the  repreaentatione 
that  spssial  as«esa«enta  had  bssa  lewied  for  the  purpose  of  paying 
for  the  iaproTsasnts  to  bs  nnds  in  said  subdiriaion.  This 
faot  was  easily  asoertainable  freai  an  sJDuiination  of  the  records 
of  Oook  County,  in  whioh  county  the  property  was  situnted  and 
in  whioh  county  oosipX&inaat  resided*  Morel  v,  Masalski.  333  111. 41. 

Counsel  for  defendant  rely  upon  the  fast  that  under- 
ground iApTOTesMits  were  being  oade  and«  in  their  brief*  st%ts 
that  it  was  so  reprssented  to  oonplainant  that  suoh  underground 
inproweaents*  naasly*  water*  elsotrio  light*  and  telephone  oahhss 
were  all  in.  The  bill*  however*  doss  not  oharge  eueh  fact  in 
this  langttags*  but  ohai^es  that  ths  underground  Inproreaents  «ers 
then  being  constriioted  in  and  through  said  subdirision  and  would 
be  completed  within  six  months  from  that  dm to.   If*  as  •  matter 
of  fact*  they  were  then  being  eonstrueted*  oomplAinant  while  upon 
ths  premises  oould  haws  inwestigagod  and  asssrtKinod  the  truth  or 
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f«.I«i%y  of  tblt  representation.  Alaest  without  exoeptioBf 
iilM  repreeontfttl '>&■  ellegvtf  toy  the  hill  of  oomplalnt  to  ha¥t  b«Mi 
■»<•«  were  aa  to  thlAgs  that  vera  to  ba  dona  la  the  future,  end 
not  aa  ta  «atarlal  axle ting  feota.   Day  t.  Fort  Boott  InToetaent 
Oo.  153  111.  199.  Tha  partiee  dealt  at  am'e  langth,  end  there 
«&a  no  fiduciary  relatl  aehlp  axle ting  aa  the  part  of  the  vendor 
toward  the  ▼endea.  The  rule  of  oavaat  a«ptor  appllae  to  tha 
purohaaa  of  real  aetata*  aa  well  aa  to  any  other  ooeBeodlty 
where  tha  partiaa  deal  at  am* a  length.  Vaa  QwadT  ▼•  Steele . 
Ml  111,  306. 

The  oontraat  la  Quaation  waa  aot  a  to Id  oontraat, 
hut  Toldahla,  and  it  beeaaa  the  duty  of  the  yeadaa  to  repudiati 
and  aak  for  a  reacieal >n  proaptly  after  dlaooTeriag  tha  fraud. 
Th*  ▼endee  la  the  praaent  oaa««  hy  har  aeti  n  in  e  ntiauing 
paynent  for  two  yaara  after  tha  dlsooTery  of  the  alleged  fraud, 
la  not  in  a  ;)oaltlon  to  aak  for  tha  interposition  of  ft  oourt  of 
aquity.   2t  baoa«a  her  duty  to  eleot  pronptly,  either  to  abide 
hy  the  contract,  or  to  aak  for  a  raaoieeicvu.  Waugle  t.  Tarkaa. 
187  111.  SB©;  Brown  ▼.  Brown.  142  111.  409. 

FrOK  a  reading  of  the  bill,  we  ure  of  the  oc  iaion 
that  it  failed  to  etnte  on  ita  fa«a  a  oauea  of  eotion  and  it 
daanrrabla. 

For  the  reaaona  etated  la  thie  opinion,  the  judgaatft 
of  th*  Circuit  Oourt  ie  affin&ed. 

arocMFrr  Kmmr.n» 

RYirFR   aD  HOtDOM,   JJ*    C'  NOOI, 


,yi^' 


»       / 


3M7« 


NfLLXE  CmmiOAM   AMD  II/..1TIM 
CORHJO/I, 


il«««* 


EDffARO  L.    EVOIJLRO.    •%  aX» 

s;«f«ndant«. 


OB  lpp«&I  Of  SDVAR9  L.  j&-.l)Cil^l(D« 
Appellant. 

Opinion  filed  Jan,  2,  1930 

HP.  PRXSXOING  JU8TI0I:  KILSOli  delivered  Kite  opinloB 
9f  ttie  oourt* 

tb«  plAlBtiffs*  Nellie  Qorrlfaii  ftiid  llaTtia  CerTigvA* 
llTought  their  notion  in  the  Mu&loipal  Court  of  Oliioago  ftgftinet 
tdimrd  !<•  KnglAnd  «itd  Bruoe  d«  tomey,  for  dJUMigee  sustalBed 
by  re««on  of  a  breaoh  of  oontr&et  dated  Jtdy  I5«  1934,  the 
eontmet  in  Queetion  being  for  the  purohaee  of  a  oertaia  pleee 
of  real  eatAte  located  at  ffillow  Springe,  Illinois*  The 
defftodftnt,  Rnglaad*  filed  his  affidarit  of  iserite  in  whioh  he 
denied  that  he  nee  a  partner  of  the  eaid  Barney,  but  alleged 
that  he  had  espioyed  the  said  ^rmey  under  a  written  oontraot  %m 
•eeurc  purehasere  for  property  located  at  itillov  Springs, 
IlXinole;  that  if  the  terns  «ere  satiefaotory  he  irould  person* 
ally  enter  into  a  oontraot  for  the  sale;  denied  that  he  had 
reoeived  %ay  aMney  froa  the  plaintiff e  and  that  the  plaintiffs 
had  failed  to  pay  the  real  estate  tnee  on  the  property  involTod 
during  the  years  1934,  1935,  1936  and  1937* 

The  eause  was  tried  before  the  eeurt  without  a  jury, 
resulting  in  a  finding  by  the  oourt  in  favor  of  the  plaintiff e 
and  against  the  defendUi.nts,  and  asseoeing  plaintiffe*  dlasagee 
aft  the  eua  of  $168.00  and  judtfaent  upon  the  finding. 
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Th«  d«ftndanti  in  8«ptMkb«r,  1933^  •at«r«d  into 
nrtiolea  of  p«rto«r9bip  for  th«  purpooo  of  oarrylBC  ob  n 
businaas  of  l>uying«  selling,  roBtlBg  and  vnaaginf  roal  «ita%« 
ttAdOT  tha  flra  nn«a  of  tiruoo  t.  Banajr  *  O^vpAnjr,  Th«  faots 
abov  that  an  aooount  «ra«  oposod  bf  tha  partnership  with  tha 
BatftOBal  HMinic  of  the  Hapublia  in  tha  nana  of  Hruoa  li,  Bnnia/ 
i.   Ooapaof.   Offioas  vara  aaintainad  at  39  South  Xa  Ball  a  Straat* 
and  tha  naiva  of  tha  partaarahip  vaa  upon  tha  door  of  tha  of fiaa 
whara  tha  buainasa  waa  earrled  «m« 

Ocfandant  tastifiad  that  ahortly  aftar  tha  foraation 
of  tha  partnarahip  ha  had  a  talk  vith  iiamaf  in  whioh  ha  daolarad 
that  tha  partnarahip  van  andad*  Tha  partnership  agraeaant 
itaalf  proTidad  thi>.t  aithar  partner  would  hare  tha  right  to 
diasolTa  tha  partnarahip  by  giving  thirty  (30)  daya  notioa  in 
writing.  There  doaa  not  appear  ta  hara  bean  any  written  notice 
giran.  Bavaay  testified  tbnt  there  vaa  no  oonTsraation  batvaaa 
hinaalf  and  England  in  whioh  Snglaad  atatad  ttui>t  the  partnar- 
ahip waa  to  be  terminated* 

A  oontraot  for  the  aala  of  a  piaaa  of  real  eatata 
owned  by  K,ngland  at  willow  springe  waa  entered  into  between 
the  OorrigMM  and  Edward  Kngland  by  Bmoe  B.  Barney,  his 
attorney  in  faot.  The  oriifiaal  payment  of  ISO. 00  waa  aada 
July  15,  1984.  and  ^10.00  ewary  aonth  thereafter  xantl^  June  11, 
193B,  exoept  Mareh  10th,  1925,  whan  115.00  waa  paid.   During 
thia  period  of  tiae  tha  total  aua  of  s*  165. 00  had  been  paid, 

Sallie  Corrigan  testified  thst  aha  ealled  up<m  the 
defendant,  England,  at  hie  plaoa  of  buaineaa  in  July,  1915, 
and  a eked  Baglaad  if  he  would  take  the  payaent  due  beosuee 
aha  oould  not  find  Kr.  Barney,  «nd  was  told  by  England  that  ba 
had  nothing  to  do  with  the  oontraot. 
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It  !•  In9i«t«d  on  bahaif  of  tb«  dtf«»deint,  that  th«r« 
v»«  no  proof  thoivlng  that  8»rB«y  wms  autkoriv«d  In  rritin^  %• 
•  IgB  the  oontTaot  In  qu«ation  on  b«b»lf  of  tbo  d0f«ndtint« 
inglAnd;  that  the  finding  of  th«  trial  oourt  was  not  supportod 
by  th«  <rTld«noo;  that  the  flatting  and  judgaont  !■  afaiast  tho 
■anifeot  weight  of  tho  oridonoo. 

Tho  attount  of  tho  finding  and  judgaont  appoara  to  bo 
tbo  oxaot  aoiount  of  monoy  paid  in  by  the  plaintiffs  a«  iaot«ll- 
•onto  on  the  purehaoo  prioo  of  the  property  in  qnoetion.  Tbe 
portnrrahip  arrangonont  botvoen  the  dofondnnta,  if  in  full  foreo 
and  effoot  when  tboao  paynonta  wore  auido«  ttao  auffioiant  for  tbe 
purpoaa  of  abooing  that  the  nonoy  bad  been  reoaired  by  the 
partn^rahip  and*  if  ao  reoeiTod,  Bamoy  and  £nglRnd«  v»o\ild  bo 
liable  aa  partnera  for  noney  bad  and  roooiTOd,  Tbia  la  portio- 
ularly  true  upon  tbe  refuaal  to  aoopot  further  pnynanta  under 
the  terna  of  tbo  agreement* 

Wbilo  tbo  atatooent  of  iXaia  appoaro  to  bo  for  daaagoo 
auatained  by  roaaon  of  the  breaeh  of  eontr>»ot,  it  ia  ap oarent  that 
aubatantial  Juatioe  baa  been  done  by  the  Judgaeat  of  tbo  trial 
eourt  if  the  aoney  vaa«  in  faot»  roooirod  by  tbe  partnership.  Tbe 
question  as  to  whether  or  not  tho  partnership  was  dissolved  prior 
to  tho  aooeptanoo  of  tbe  peyaents*  vas  one  of  foot  for  the  court. 
If*  aa  a  aatter  of  faot*  ^nglnnd  entered  into  a  partnership  agree- 
nont  and  plaood  damey  in  a  position  where  be  oould  aooopt  pay* 
■eats  of  noney  in  and  about  the  smrtnership  business*  England 
should  be  required  to  suffer  the  eonaequeneea  rather  than  a 
poraen  dealing  with  Slarnoy*  beiiewing  thst  linrn^y   had  suoh  ri^t 
sad  authority* 

The  oouAt  saw  and  heard  tbe  witnoesoe*  and  bis  finding 
will  not  be  disturbed  niaeaa  againot  tbe  aaaifeat  weight  of  tbe 
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•▼ld«M««  »n<l  «•  «T«  not  lnolln«d  to  say  thftt  it  «••  af««r  t 
remdlng  of  th«  t«sti«on/  in  th«  o»t«e« 

For  th«  TMaena  atntsd  in  this  opinion,   tb«  judeaent 
of  ttao  Muniolpal  Oowrt  io  affimoA. 

JflOQMIIIT  ArriRWCO. 

HTRKR  AMD  HOLDOIf^   JJ.    COfK^TTR. 
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Opinion  filed  Jan.  3,  1930 

mi.  FRf'fllDIliO  OtlSTlOf  WIL80H  d^llrepod  the 
opinion  of  th«  oourt. 

Plaintiff  Ohrietlna  Poarnon  In  h«r  ststenent  of 
OlnlBf  fllod  m  th«  Municipal  court  Cotobor  4,  1928,  oh&rgod 
that  on  April  85«  1984,  eho  entered  into  «  oortain  oontr»et 
In  writing  with  the  def^n'^nt  for  the  purohaso  by  hor  of  two 
•emetery  lote  frota  the  defendant,  Rldgovood  C«^otery  Company, 
for  the  sua  of  ^1,000. 00,  Th<?  contract  wpa  in  writing  and 
contained  the  following  prowls  Ion  t 


*Th«a«  lote  are  eoia  with  the  guarantee 
they  will  double  in  walue  In  twenty«four  nontha 
or  thift  contract  le  null  and  wold  and  all  noneye 
refunded." 


Oharirei  further  that  plaintiff  oonplied  with  nil 
the  teraa  and  prowleiona  of  thf*  contract.  Including  the  pnynent 
to  the  def en.'ant  of  the  purchnee  price;  ohargee  {further  that 
the  eald  lote  did  not  double  in  valuo  in  aooordanoe  with 
the  gnarpntee  nade  by  the  defendant  and  Ita  agente;  ohargee 
farther  th»t  ehe  bae  denaaded  a  refund  of  the  noney  paid  by 
Iwr  under  the  oontraot,  which  hae  been  refuaed. 

The  affidavit  of  nerlte  filed  In  defence,  charges 
that  the  plaintiff  accepted  n  de<^d  to  the  property  and  did 
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«'42)X«jel9  «««ae»loft  mi  f)«xn  «il^i;it«n  1«  ^ivisMltis  «<fr 


BOt«  prior  to  the  oem«B««n«Bt  of  the  «ult,  aakd  any  tender  to 
the  defend-'Bt  of  the  deed  or  other  reconTeyance  of  e«ld  lot; 
oheri^e  further  thet  within  twenty-four  BonthB  ftfter  the  dtte 
•f  th«  ooBtract  that  the  eaid  lota  did.  In  faot,  double  in  walue. 

The  onu?re  oane  on  for  hearing  before  thn  court  without 
a  jury  aad  i  finding  waa  entered  An  favor  of  the  plaintiff, taaeea- 
lag  her  ditnagoa  at  the  aun  of  $9,800.00,  And  Jtidgaont  wa«  ontereA 
Upon   the  finding,  rroai  thle  judgneat  thla  appeal  la  taken. 

^       rron  the  teetlnony  It  appaara  that  the  plaintiff  paid 
the  eun  of  #1,000.00  in  full  for  the  lota  in  qneatlon,  aa 
provided  for  in  the  contract.   The  loot  and  f inffl  laetniaent 
waa  nade  m  Jajraary,  lOM,  which  waa  looa  than  two  yeari  aftat 
tho  aaklng  of  the  oontroet. 

Xt  la  insisted  on  behalf  of  the  defendant  that, 
by  aeoeptlng  her  deed  In  full,  she  waived  any  rlghte  undf^r 
the  oontraot.   Defendant  arguea  that.  In  order  that  plaintiff 
■Ight  be  able  to  maintain  an  notion  under  the  contract,  sho 
ahould  allago  and  proro  reaolfislon  and  notice  to  defendant 
within  a  reaaoiutblo  tine  after  the  cause  of  reesolaaion  aroao 
and  booaao  known  to  the  plaintiff*  With  this  we  cannot  agree. 
lioreoTer,  plaintiff  on  J^ily  5,  1938,  offered  to  return  to  the 
defond'ant  the  lots  in  question  togothor  with  the  deeds  »nd  con- 
tracts apportalnlng  thereto^  vhieh  wao  rofused.  Wh*   could  do  no 
■oro. 

After  hawing  Mid  a  her  f  ttnd  paynent  on  bar  oontraot » 
^ImI  traa  entitled^  under  the  terms  of  the  ogreemeut,  to  wait 
itttii  the  expiration  of  the  twentyfour  montha.   And,  in  faot, 
an  oleotion  by  her  to  resolnd  before  that  time  would  have  boon 
premature.   Uoreower,  aha  was  not  required  to  reaort  to  equity 
la  order  to  exoroleo  any  n^t%   of  reaolesicn,  but  waa  entitled 
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to  aslatala  mn   notion  at  low  on  th«  ooatract  for  br*ach  of 
CKftTAAty.  HiiTtng  m   rlfrht  to  on  ftotlon  at  law,  obt  could 
bring  hor  notion  at  any   tiao  vithin  tho  statutory  poriod 
•f  liaitatlona. 

Tbo  •  vna  aoao  OTldonoe  in  tho  roeord,  tjt   shown  by 
kor  t08tlaony«  from  which  ths  oourt  could  eonoluds  that  tho 
lots  in  <}UOstion  ha<l  not  doublod  in  waluo  and,  as  it  was  a 
trial  bofore  the  oourt  without  a  Jury,  ewery  Intondaont  should 
bo  indulgod  in  favor  of  the  finding.  Tho  judgaant  ante rod  ia 
tha  oauso,  howow«r,  bnood  on  tho  finding  of  tho  oourt,  appoaro 
%•  havo  boon  on  the  tho^ry  that  oho  was  ant it lad  to  twloo  tho 
naeuBt  of  tha  axm  paid  for  tha  lota. 

Froa  a  reading  of  tha  guarsiitoe,  it  apcaars  that 
aha  woild  bo  entitled  only  to  tha  return  of  her  money, 
together  with  such  interest  as  stay  hawo  accrued  thereon  froa 
tho  data  of  tha  final  paya«at  until  the  entry  of  judgaent. 
The  stftteaimt  of  olaia  filed  in  the  oauae  ohergaa  that  tho 
defend' nt  refaaed  to  refund  the  aoaoy  paid  by  plaintiff  and 
there  is  nothing  ooataiaed  in  said  atatoaant  deaanding  wore 
than  that  aaoxmt  in  daaagoo. 

A  FVapor  judgaixnt  in  said  «meo  would  be  for 
$1,146.00,  ea  0  being  for  priaoipal  aad  iatareat  at  tho 
rate  of  five  per  cent  to  date.   The  judgaeat  of  the  Municipal 
Oourt  ip  rewereed  aad  judgaent  entered  here  for  the  plaintiff 
for  1 1,14  6. 00. 

jmnm^r  fmt  nm  #i,i4f.oo. 

RtMEH  A»D  HOLDOM,  J J.  COMCUR, 
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PEOPLS  Of   TMS  njKtt   OF  IL  XI0I8«     ) 
(Pialairf f/  a«f •ndant  in  Crroy. 

PJttlL  8TITj£jCT»  ^ 

(D«f«Bditat)  Finis  tiff  in  Krror, 

Opinion  filed  Jan.  3,  1930 

IB*  PKUXBSKI  JTI9TI0E  «IL30N  dalivtr^d  iht  opittlon  of 
th«  oouxt* 

Th«  d«f«aiaat  Paul  Stitniky  ««•  ^rrest^d  aad  %ri«d 
•a  a  oliargt  of  drivia({  an  avitoAobllo  on  a  public  htgkwnj  in 
tbio  Oltr  of  Ohleaico  wtell«  drunk  or  intoxleat«d,  in  Tloiatlon 
of  ttoo  Illinois  Motor  Ychiole  AOt.  Th«  oauot  wtna  trlod  boforo 
th%  court  wltkottt  «  jury*  rcoultlng  In  a  finding  of  guilty^ 
an  ohargod.  JudgMont  wa«  entored  on  tho  finding  and  tho 
dofondant  aentanood  to  thirty  days  in  tho  house  of  Oorrsotion 
and  to  pay  a  flna  of  $S0.00  and  oosta,  Iroa  this  judgaant  a 
writ  of  error  was  prossntod  to  tbls  court. 

Frca  the  CTi dance  it  a^Miars  tbat  about  saren  o'clock 
in  the  evening  of  February  14»  1938,  one  itary  winker  and  her 
husl^tad»  were  drlTlng  a  Ford  oar  north  along  wentworth  awenue  on 
the  east  side  of  the  street;  that  the  defendant  was  driving  a 
Hash  car  sout^  on  ^entirorth  avenue  which  coli^ided  with  the  Ford 
ear;  that  after  striking  the  oar  in  which  the  coaplaining  «^itness 
was  ridin«^«  defendant *s  oar  ewerred  to  the  eaet  ran  ower  a 
•Idawcilk  and  ran  through  the  front  of  and  alnoet  entirely  within 
a  bakery  located  on  ^'rcntworth  awenue. 

The  only  question  urged  for  rerersai  is  that  the 
judgnent  is  not  supported  by  the  ewidaace* 

The  oonplsining  witnees  testified  that  she  saw  the 
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•ar  at  th«  d«f •ndaat  ooaing  froa  th«  noxth  alwig  ^  entworth  &t«bu« 
•bA  tliAli  It  «&«  tlgtaniBc  fro«  oa«  aid*  to  the  other;  th%t  it  ram 
OTor  oa  to  tho  oaot  si  do  of  tlio  otroot  upos  rbioh  they  (tho  oott- 
plaining  vitnosa  axul  h«r  huoltanA)  woro  dririxici  that*  in  hor 
opinion,  dofendaat*o  oax  vaa  prooooding  at  a  r«to  of  froa  40  %• 
45  ailoi  an  hour* 

Six  witaoosoo  taotifiod  thftt  the  defendant  irao  dnmk  at 
tho  tiao  of  the  aooident}  that  they  oould  aaell  liouoa  upon  hit 
broath  aad  that  hio  aannor  and  oonduot  indio«ted  a  condition  of 
intoxication* 

Tho  defendant  denied  that  ho  was  intoxioated,  and  in 
this  he  wae  supported  by  hie  broth er-in-lav*  irtio  oao  proeent  at 
the  tiao.  Throe  other  witneseoe  testified  as  to  his  prerious 
good  habits  as  to  sobriety. 

Tho  trial  court  had  an  opportunity  of  soring  and  hearing 
tho  witnossss  and  obsorrlng  their  deacuior  i^hile  upon  the  witness 
stand,  under  the  oirexaastanoes*  we  are  not  inolinod  to  interfere 
with  his  finding  and  Judgaoat.  The  saae  effect  is  given  to  tho 
finding  of  a  oourt  ks  ireuld  be  giroa  to  the  rerdiot  of  a  Jury. 
This  court  vill  not  sst  aside  a  vordiot  unlees  it  is  clearly 
apparent  froa  the  record  th^t  there  was  a  rsftsonable  doubt  of 
the  defendant's  guilt,   the  People  t.  noyjcki.  3S0  111.  3«1. 
There  is  aapls  eridenee  in  the  testiaoay  froa  ^hieh  the  court 
oould  have  arrired  at  its  judffsoat  and  ws  see  no  reason  to 
disturk  it. 

For  the  reasons  etnted  in  this  opinion*  the  Judgasat 
of  the  Hunloipal  Court  is  affiraed. 

/BIMKIT  Arni^MID. 

RTinat  AlO  HOLOQII*  JJ.  ooiotm. 
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Opinion  fi^ed  Jan.  2,  1930 


HR.  IWCSXOZJia  JUSTIOI  WILSON  d«iiT«r«d  the  opinlMi 
of  the  oourt, 

Th«  fftotc  iavolT«d  ia  thit  appeal  vera  atlpulated 
by  oounaal.   The  Jury  was  vaivad  End  t>i«s  oauaa  vaa  aub«itted 
to  tha  trial  court.  Judgmant  waa  entarad  in  favor  of  tha 
plaintiff, 

Fro»  tha  faota  it  appaara  that  tha  Auburn  ''hie  go 
0OiQ>afli|r«  pi3tintlff,  aold  to  0.  ft.  Sehuatar*  doing  buainaaa  aa 
tha  Clark  ^otor  Salaa  Company,  two  Aubum  autoaobilaa  raoairing 
la  apaynant  two  ohaoka  signed  Iqr  Sohuater,  totaling  tha  avua 
Of  #a,e34.19.  Thoae  ohaoka  ^t%   Aepoaitod  by  p4aintiff  in  ita 
bank  and  were  later  returned  on  aeoount  of  inauffioient  funda. 
IB  tha  aaantiae  the  defendant*  Merehanta  A  Mamifaoturera 
Soourltiaa  Oo«T>Rny,  a  oorporation,  through  ita  maaagor,  oxaained 
the  autoaobilea  while  upon  the  ahowrooa  floor  of  Sohuater  and 
paid  hia  the  aua  of  ^2,618.00,  and  reoeiwed  la  exohange  two 
©battel  mortgage  notaa  and  two  ohattol  aortgsgea  oorering  the 
■aohiaoa  ia  queation.  Therenfter  Sohuater  abaooadod  aad  the 
defend;int,  in  aooord;^noe  with  the  terma  of  ita  aortgagaa,  repoaa- 
eaaed  itself  of  said  autokobilea  ia  a  replewia  auit.  Thereafter 
tha^afeaaaat  brought  thia  auit  in  troTor  to  reoower  the  Talue 
of  the  Mra. 
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rb«r«  is  but  0B«  QU»«tloB  InTolTttd  IB  th«  pro«««di«g 
amd  that  1«  vheth«r  or  BOt  tb«  Aiabura  Ohloag*  0o«p<^B7*  th« 
••ll«y«  had  the  right  to  r*«l*lji  tht  property  iB  th«  haads  of 
aa  ionoooBt  third  party^  whore  tho  paynoBt  had  heea  wido  bjr 
ehoeko«  vhloh  w«re  subaequoBtly  diohoBorod«  ob  tho  thovrjr  that 
tho  dishonored  ohoeks  were  only  a  oonditional  payaeBt  and  that 
title  had  BOt  paaood. 

10  aro  alao  asked  to  disaiss  the  appeal  oa  the 
grotmd  that  the  bill  of  exoeptions  filed  herein  does  not  oontaia 
a  oortifiORte  of  the  trial  iadgo  that  It  oontainod  all  tho 
OTidoBoe  heard  upoa  the  trial* 

At  the  end  of  the  teotiaoi^  there  is  a  statooeat 
by  tho  oourt  reporter  that  this  was  all  of  the  orideaoo  ia  tho 
oasOf  both  on  the  part  of  tho  plaintiff  aad  the  defeadnat* 
followiag  this  statoBoat  appears  the  words^  *  Approved  this 
April  12,   lf39,  waiter  P.  Steffea«  Judge. "  This  is  aot  tho 
way  ia  whieh  a  oertifieation  should  bo  Made,  bat  it  has  booa 
rooogaixod  as  suffioient  by  the  Suproao  Court  of  thie  state  ia 
ths  eaae  of  Orand  Lodrie  A.  0.  0.  ly^  ▼,  fti^flm,  246  111,  566, 
The  eourt  ia  its  opinion^saye: 

*This  oerti floats  is  iaforaal,  but  ia  appror- 
ixq(  aad  sigaiag  the  stateaeat  and  oertifioats  that 
the  erideaeo  wae  heard  ia  the  oauae  and  was  all  the 
erideaoe  offered,  the  iudge  did  everythiag  that  was 
ossSBtiAl  to  prssoTTS  the  ewidenoe  as  a  part  of  the 
reoord* " 

the  saae  situati<Hi  as  mpp%%t9   Un  the  ease  eited,  ap:?eare  alee 

ia  the  ease  lit  bar* 

As  a  geaer&l  propositioa  it  say  be  said  with  referer«e 
to  the  amia  point  involwed  that,  where  a  anle  of  personal 
property  is  aadOt  by  reasoa  of  false  represeatationa  of  the 
puroh&eer,  or  vhere  a  aale  is  aade  aad  ths  purehaoer  has  ae 


-  1  - 

ftf  •ftiNB  «i»»<f  ib«if  i»m\M^  ae{#  sTUiiv   «.T^'X<*«  l»«i4(f  iitMmmi  tfP 

BljrtfGoo  »©«  fNM»&  3i*t«rf  fe^Iil   s.jroi?    :•':■.'..■.:.   to  iXJtf?  ».«<«•  Jf-atft  lmmv$ 

•if^  tfi  •«ii«lii-ir»  «»rf^  >....    ,.  X.       nr  isidt  tnd$  ti^t^^^t  ixmno  nM   t<d 

■Iff*  jbe"r©Tvrq/'i '•   ^si-ror  fit*  »i:A»q^-«  tf «»»«*«#«  Hiitfef  ;^lv?«iXj;#H 
tult  fan  si  s.    ,        ...  .iiane*^   .•':  %otSM     *$tmi  t^i  liT^A 

.■^     ..  ;v^l2Ii;I^-    -•     .'.,^...1 --.    •  ,  .»i«l?1^.  .IffiM^'*^  1»' ♦>.«»  <tlt»' 

i»9i$  %9  rT«ef  «    ■  £v»  9 fit  wsnemtq   ,  ■;t<'?s^^ 

»«;f#1*t0t  <<3i*  fei«t  ad  XiRSi  * i  aol«?i»^  'j;^;T:-,i  .^^    >■•■'! 

imuos.'t^ft  \9  *»X< «  s  <n*rfv  ^tfP.Hi  |}0riovai  #ni 
i*(fif  lo  mao it a4 la^'Rikt'ii^r  •«Xj(t  to  ««»«•«  ttf  «*£>»&  si  x^T»qo7q 


-  3  - 
lnt«Btioii  of  P*fiBg  fot  th«  s«m«»  th«  ■«••  is  ▼oidubl««  aaA 
not  Toldf  and  an  Innocent  curohastr  for  miut  ae<}ulT«s  good  titla. 
Roid>  Mardoofc  A  Oo.   ▼•   a^ejffy,   99  111,   4pp.   18f  j   G^pok  Y«r<»   r'ffi 
▼•  ll»;ti?iftTYi   <^^«t   99»*     ^i7  111.   554;   Yffvng^  e^  al^  ▼.   amdley,   at 
Jl^  M  111.   353. 

Without  rloubt«   wlftoyo  goods  are  purobased  fraudulently 
vlth  no  intantlon  to  pay  for  tcuaa*   the  seller  bee  the  rl|^t  to 
retAke^  proriding  no  InterTenlnK  rights  have  nttaobed.     This 
le  true  both  under  the  ooMMn  Inv  and  the  Unlfom  Salee  Aot. 

Chapter  iraa,  Para.   97*  eeo.   ?A,  On)|i)i.*e  Illinois 

Rerlsed  Btatutes,   prorldee  as  follows} 

"Khere  the  seller  of  goods  has  a  Toldnbls  title 
therst«^  but  his  title  has  not  bssn  nirsldsd  at  the 
tlae  of  the  sale*   the  buyer  aequires  a  good  title 
to  the  goods,   prorldsd  he  buys  then  in  good  f^ith, 
for  Tftlue,  and  without  notice  of  the  seller's  defest 
of  tltls.«' 

Famgraph  M»  Section  98*  of  the  sas»  Aot*  proTiding 
for  reasdles  of  an  unpaid  seller,  applies  to  the  rli^ts  of  the 
parties  «s  between  th«sselTea.     This  ssotion  glTss  the  seller 
the  fli^t  to  rstaks  and  to  hare  a  lien  under  the  conditions 
SBKUssr^tsd  in  snld  ssotion,  but  it  does  not  oontosplate  a 
situation  where  the  righte  of  a  bona  fide  purohnasr  for  wains 
hawe  InterwensA.     Ilielther  do  ws  oonsidsr  this  a  oonditlonal  sals 
within  the  meaning  of  the  Uniform  Sales  j>.et,  as  there  wns  ns 
oontr&otual  arrangeaent  between  the  parties  that  it  wsis  to  bs 
suoh,  nor  doss  it  eo«s  within  the  slassifioatlon  enunerats4« 

••  far  as  this  reoord  discloses,  this  was  not  tbs 
first  sale  of  the  plaintiff  to  3ohustsr,  but  It  appsars  that 
they  bad  had  seweral  transactions  prior  to  tiis  notion  In  questioA. 


,it litis  Ippm  |N»Tjif^«  9xr40V  iiQi  %9»aa)»xm  tmmmisi  mm  tam  ^mt  «*«« 

i(j.*««>ijufctrsr<;l   fcas^inlcTiif.?  9lt-B  «i)o©s  '.>'2».^-'    ^^dii*?!?   ^A(^d*i*- 

«#».«  ««l4»e  «%«li!tfi  nm  bstm  wbJL  .nmum  Mit  twimf  ittotf  Mmt  #i 


^i--  '  9  a»t(r  t«Mi  «■«<(  ffX#  it 


^At  t»  tfd^it  »&i  Gt  »9lli'tiis  ^'fitii^Si  blmifiu  n^  ^o  «rlJMi»9«  «9% 

M  9tMJisim^tJt(i&  tan  »«o&  «i  ii^€  ^£<i^t^tmii  him  &l  imt^i'xvmatm 
malm  rolL  "««>?' ''^-^i-'^  jJiH  JSaK-  ■-•>■•■•    '■'■'^^^  9%9i^^  nalimtti* 

•rf  •!  BiW  tl  j-«<ti*  Bait's sK?  *?(i^  iX)i)a«yo.  -^iwratTIJ  JjuapMXinm^ 

9^.f    ,  ,vy    ■.  .        .••>-;.-     ,.-■;:•'    ;:■.■';;■    h-'.i."!--.    c- .  :j!f    »M  %£%   •£ 

^M^  »  ft  tut}  ,t»« *£/...;•      f;..->     ttfaiMv  9^  t©  •i«»  twit 


-  4  - 
th«  goods  »«»t  doilTtrtd  to  3ohu«tor  by  tho  plaintiff  and 
plMtd  la  hl«  shovrooMf  and  ht  «*•  tb«T0l»y  olothod  with  mil 
th«  In/lleU  of  ownorahlp,  i>  i«  a  woii  ropotalsod  prlmoiplo 
tb«t»  wboro  ooo  party  plaoos  It  la  tho  powor  of  am   other  to 
oo«ait  »  «TOBg«  he  thoii  not  be  heard  to  co«plaln  thereaftey. 

For  the  roaooao  eta ted  In  thio  opinion*  the  Judgaoat 
of  tho  Superior  Oourt  la  rerorood  and  Jud««ent  entered  hero 
for  tho  defendant, 

JUOaiiKIlT  AKmasB  amo  jvsomivt  mski 

rOR  QCfKliOAIiT. 
RTIER  AMO  HOLDOK*   J.    J.    COiiaUR. 


:?-«t    fen*   .lfe«NR1t*t-  -.V'?    ftrf*    !k© 


WILLIAM  L.   VOS   , 

(Plaintiff  B«loir)     App«il»At 


▼. 


GUST  a,  BOTiSJSi*  Also  known  &• 

(M8T  a.    B00ZA3»    FASD  ^kU   BUHiQI. 
aid   Kd.    r.    SbMiy  :l 

(0«f«Bdant  S«low}     App«iX««. 


4tai/Mp 


ROUIT  aOURT, 


OOOK   OOliliTT. 


\ 


Opinion  filed  Jan.  2,   1930 
MR.  nmiQlMQ   JUSTIOI  WILSOM  deliT«rad  the  opinion 

of  thO  OOUTt. 

milAa  U   ▼•••»  plaintiff*  brought  bia  action  in 
foTcibla  detalnar  to  reoovor  poas^asion  of  oart«.in  praaitaf 
luiowa  aa  176  &^9%   1&4  Stxeat*  Haway,  Illinois*  Tha  aotion 
aaa  diraotad  against  Oua.  a.  Boyaen*  the  leasaa*  %nd  Frad 
▼an  duran*  a  aub-tenant  under  the  laasaa.  Th«  lemsa  oontalnad 
a  pzoTision  to  the  effect  that  the  laaeee  «auld  not  penit 
tba  pranieas  to  b«  uaad  for  any  unlawful  purpoaa,  nor  allenr 
fitjabling  to  be  oarried  on  upon  the  prenisee.  The  first  floor 
of  the  buiiding  oontainad  s  reat&urant  and  pool  rooa  and  it 
is  insisted  that  the  gambling  was  carried  on  in  the  basement 
underneath,  riaintiff  was  in  the  habit  of  deliweriag  grooeriea 

aad  aaat  to  the  raataurant  operatad  on  the  first  floor* 

(. 

K«bart  I*.  Groas*  a  witness  oailed  on  beh&lf  of 
plaintiff*  testified  thnt  he  had  been  in  the  basenent  aareral 
tlasa  and  played  blackjack  there  on  July  30*  1938*  He  teati- 
fied  further  that  he  wks  the  agent  for  the  plaintiff  and 
handled  bia  real  estate  transactions* 


X 


\ 


Mael 


k. 


ib'w*  4;:..^';\$:-  ■'■  — 


a»lt»o&tji  S*al»▼ii*i^  tfi»  ^iitf4vi  tuft  &i  ftn^  mi>il«i'i     ,i|j»«iit{^l)«itf 
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£•  J.  Harris,  ohi«f  of  polio*  of  Harrox*  tostiflod 
tbftt  mk   OoooMtoor  1,  1938,  ho  arreotod  «  «an  thoro  for  running 
«  gnao  and  that  ho  oaw  onrdo,  and  also  ohoorrod  pooplo  putting 
MH107  in  a  alot  and  othoro  purobaoing  ohipo* 

Arthur  L.  uook  toatifiod  that  ho  had  Tlsitod  tho 
pool  roo«  in  tho  basootont  ot  the  pronioea  in  Quoetlon  in 
Scytoahor  1327,  and  until  Octobor  1&,  1938,  and  that  ho  was 
thoro  on  aocoaVoor  8,  1^)88,  and  that  thoro  vor*  pokor  tahlo* 
and  that  ho  hot  on  the  horooo  and  playod  blaokjaok.  The  vitnooo 
flzod  tho  dato  a«  of  Ooooatoor  5th,  hooanso  of  tho  faot  that 
it  wao  tho  day  of  tho  raid.  Tho  proTiouo  witnosa,  H^irrio,  had 
fiJtod  tho  dato  of  tho  raid  ao  uooonhor  18t, 

John  U  Ott  tootified  on  bohalf  of  tho  plaintiff,  thnt 
ho  oorrod  a  forwl  notioe  upon  tho  dofond9ntf,h]r  whioh  tho 
plaintiff  olootod  to  tominato  tho  loaoo, 

Ooorgo  Qoodaan  tootlfiod  that  ho  had  boon  In  tho 
baooaont  praotioally  OTorj  day  of  tho  euiuROr  of  1838,  and  that 
tho  last  tino  ho  ««•  thero  was  in  Ootobor  of  that  yoar  and  that 
thoro  «rao  a  blaokjaok  dnalor  ».ad  ohoeto  on  tho  wall  with  tho 
nanoo  of  horaes  3jid  tho  raoo  maibors  and  a  ongo  vhoro  boto 
woro  aeooptod. 

R«  P*  Hloon  tostlfied  that  ho  wao  in  tho  pl&oo  in 
Soptoibor  and  that  thoro  woo  hotting  on  tho  horoo  raooo* 

Ouot  0.  floysen,  a  dofondant,  toatifiod  that  ho  wao 
tho  I00800  »»d  that  tho  landlord  had  triad  to  buy  up  hio  loas* 
and  at  tho  tino  statod  that  ho,  tho  landlord,  did  net  kaav 
whothor  it  wo%ad  bo  ohoapor  to  throw  bin  out  or  buy  hia  out* 
Bo  toatifiod  further  that  his  own  plaoo  of  buainoas  was  on  tho 
naao  stroot  ao  tho  loaood  proaioos  and  that  ho  wisitod  said 


-  «  - 

.«qid9  2|iitia«.ioiHrf.-  «««r«fif©  bus  Sulfa   a  jci  ^4»iM»a 

i&^;:    ,  .    -  •    •■        >.  . ■  - 

rtmu  tea  bib  «M«^iMti;  i>tf#  ,»tf  #i^jr  Jb»i».9'A9'ft  tttuii  ««{#  #.»  bn/^ 
^^JM  mti  xartf  tixt  tf.<ie  Mid  wsttHt  ^  X9qjMM{»  tKl  JbXi»0«  ti  %»(iiini9 

AlJMI   l^#i«iT    9?f   #J»ft  Jbj|«   •»tt|«»t<2   A»«I««X   ««1i    Ail   ^••t#«   »it«t 
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pr •«!•••  and  Sftw  •<>■«  ««&  play  lac  ruauqr,  but  thare  v«r«  ii«  rae« 
display  ahaats  on  the  mil  and  ao  bootha  for  oavhlara  to  raealTO 
aoney  on  beta  nor  «n«  thare  any  blaokjaok  play ad  nor  faaftling. 

Frad  Tan  Baran  taatifiad  on  bahalf  of  tha  dafandtnt 
that  ha  had  a  aub-laaaa  to  part  of  tha  praaisaa  «nd  ran  ft  rool 
rooa  and  olgar  ataro  and«  In  addition^  aold  soft  drinka*  That 
la  the  front  part  of  tha  baaanaat  there  vaa  aeaia  Itabar  aad 
aoae  p&rtltlona  piled  up*  that  there  was  a  aan  who  rented  the 
baaaaeat  for  the  aonth  of  MoTaaber;  that  he  know  tha  altnaaeaa 
Moak  and  ffllaeni  that  they  did  not  omae  Into  the  basement 
frequently;  that  there  vas  no  gaabllng  in  the  i^eeaent;  that 
boys  sMaetlaes  shot  orapa  in  the  baoaasnt*  Ths  witness  stated 
further  that  there  ware  froa  7S  $•  100  people  in  the  pool  rooM 
and  that  ths  prealsas  were  largs  snough  to  oontaln  sight  tablss* 

WllXlaa  Kahlor,  a  wltnaas  oallsd  on  behalf  of 
dafeadaats«  testified  th^t  the  plaintiff  in  1326,   ^eked  hl« 
ta  talk  with  Boysea*  to  flzul  out  how  auoh  he  would  take  for 
his  lease* 

Miks  Proap«ro«  a  witneas  on  behielf  of  the  defendanta* 
testified  th  .t  the  plaintiff  told  hla  that  he  wanted  to  break 
a  leaas  and  said  he  would  gire  the  witneas*  or  anybody  else, 
1300  WW   $900  to  go  upon  the  preaisss  and  buy  a  drink  of  whiskey, 
aad  that  ha  replied  that  they  did  not  eell  abisksy  on  the 
prsaises.  Hs  testified  further  that  he  was  in  ths  base&ent 
■sarly  srery  day  la  Oetober,  but  did  not  see  any  betting  sm 
raoss«  nor  did  he  see  any  blaokjaok  played;  nor  were  there 
aay  orap  tables  or  jpusbling* 

Lswis  tiurkstt,  called  aa  &  wltaees  by  the  plaintiff  in 
rebuttal,  testified  that  in  Rowaaber,  1938,  he  worked  in  tha 


ffiOf       .»3ll!iT^    #t©«    M<:.f^     r-.'^j. 


•.»'.»  7<  *•  »,v1e«r 


';*     .>-t>f(^     f^na 
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teSMMnt  und«r  ?«a  liar«a*s  p«al  r9«i  ftnd  that  h«  taw  fan  Burvn 
there  nearly  •▼•rj  dny  and  th«it  ha»  the  vitneee*  at  the  tiae 
««•  d—iiag  blftokjaek  and  that  there  «ae  a  book  for  horee  raoee* 

(3ue  Piagm*  a  vltnees  called  on  behalf  of  the 
plaintiff  in  rebuttal*  stated  that  ho  icnow  Van  Buremt  that  he* 
the  vitneea*  vae  in  oharge  of  the  baoeostetit  in  KoTeaber*  1981, 
and  waa  running  »   book«  taking  bete  on  horao  raooe;  that  he 
bad  an  arrangement  with  fan  Buren»  bjr  vhiob  Van  Puren  wnt  to 
get  one->fifth  of  the  profite  of  the  bueine«»  for  the  r«nt 
of  the  nreaiaeo. 

The  trial  oourt  in  euonlng  up  the  faota  in  this  oaee* 
found  that  the  i^intiff  had  nodepted  the  rent  for  Qeoenber 
and  further  that  in  his  opinioa»  the  eharaoter  of  the  vitneeeos 
was  suoh«  that  tbej  oofuid  not  be  boliered*  nnd  that  he  w%e  not 
desirous  of  breaking  a  loans  on  the  testinony  of  suoh  witneeses 
as  «ere  produced  on  the  hearing. 

wsre  «•  sailed  to  pass  upon  the  ease  as  presented  by 
the  r<«oord*  ve  vould  be  inolined  to  hold  for  the  plaintiff*  in 
that  ho  h»d  eatabiished  hie  case*  "e  have  not*  howrver*  the 
sane  opportunity  of  seeing  and  observing  the  witnesses  as  the 
trial  judge*  nor  arriring  »t  an  opinion  as  to  their  oredibility* 
by  a  siaple  re<iding  of  the  printed  questions  and  aasvers.  The 
judgment  fesnod  by  a  trial  oourt*  after  haTing  seen  the  witnesses* 
their  manner  of  testifying* .  and  the  apparent  o^ndor  of  oaeh*  or 
laok  of  osAdor*  is  muoh  more  liable  to  be  oorreot  than  an  opinion 
formed  by  ua*  without  an  opportunity  to  Tisu&liss  ths  different 
witneeeee  while  in  the  3et  of  giwing  their  teetimoay.  Courts 
haws  reoognissd  this  faet  and  hawe  established  the  rule  that  the 
finding  of  a  trial  oourt  in  a  prooeeding  without  a  jury,  or  of  a 
oh&noellor  in  a  p«ooeeding*  where  the  »itneeses  are  heard  by 


•  ^  . 

mxiM.  OA?  fr««  6A  ^Sit^  hat  «9oi  JLopq  f'*ai$'x>j  .tumn&fl 

*mit  *M  #«  ^Kttufita  »fJ  ^ei  sadi  &^^i)  %»ii  \-'Mivia  \i%&aix  ^r^dt 

,  •    ,    .  .rjTrtiiBX't?  «!rft  to'?  Mcf'  €.:t  .^*JTlI»afJt  »<i  hitter  ■■■  -'^t.  i>it 

,■■■  ■  y    r-:-.;.^.   -  '-  ._,;.  v,c-I^?l    3-«t.=£u?i&ffJ; 
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hla,  will  not  to*  r«Y«ra«d«  uolens  %h«  findlmc  is  ■aaifeatljr 
•OAtrary  to  th«  weight  of  th«  •▼ld«no*.  f«opI».  •«  rel  Hlrssk 
▼.  pmctl.  a4a  III.  App.  490. 

*•  ••aaot  mtny  uadf>r  the  elrouastaaofts  that  th« 

fiadliig  is  so  nSAifcstly  eontrsry  to  ths  vslft^t  of  the  STldenoe 

thst  «s  shoiild  1M  oallsd  up^  n  to  sutostituts  our  oplnloa  fo? 
tkat  of  ths  trlftl  court. 

Xt  sppssrs  thnt  a  oheckffor  ths  Dsosabsr  rsat  vas 
paid  oa  ths  night  of  Dsosnbor  Xst.   This  ohsok  was  rsc*iT*d  by 
ths  floa  of  ths  plaintiff  at  ths  plaintiff's  hoaM.  It  was  sub- 
ssqusntly  eashsd  by  plaintiff  and  no  offsv  to  rstvm  tbs  nonsy 
for  ths  OsosMbsr  rent  was  amds  by  ths  plaintiff*  It  apaars 
ftorthsr  that  if  thsrs  was  any  gaablinc  on  ths  prsaisss  at  all* 
tbsrs  esrtainly  was  no  gsabliaf  aftsr  Dsosabsr  1st. 

Oross«  ths  wlta  as  who  tsstifisd  tbat  hs  was  tho  agoat 
for  ths  plaint  iff «  statsd  that  hs  hac^  playod  blaokjaok  on  ths 
prsaisss  July  20th,  so  that  it  may  bs  said  as  a  aattsr  of  faot 
that  ths  plaintiff  had  knowlsdgo  that  there  was  blaokjaok 
playod  upon  ths  preniaas  prior  to  Dso«sbor  1,  1928«  at  whlok 
tias  hs  ftoosptsd  ths  Dsosobor  rant, 

Tha  Isaos  oontains  a  oftintso  to  ths  s  f fset  that  tho 

roosipt  of  rsnt,  or  any  part  thttreot,   shall  not  oporato  as  a 

walTsr  or  right  to  forfoit  ths  Isass  for  ths  psriod  still  «n- 

sxpirsd.  Ws  do  not  bslisys  thla  clauas  in  the  Isass  has  sny 

sffsot,  othor  than  to  glvs  the  powsr  to  tbs  Issser  to  tsrainats 

ths  loans  in  tha  arent  of  a  oontlnuinf  riolation.  In  othor 

words,  that  tha  plaintiff  had  tha  right  to  tsrainats  upon  a  rio- 

lation  of  any  of  tha  ooTsnants  of  tha  laass  and  would  not  bo 

prsTious 
bound  baeauaa  of  a  oondonation  of  j^Amao^  Ry  ths  aoesptanoo 


XU^tlnitt  •!  yt|Atti%  4Mff   •tt«£aif   ef}<»»«ffV«Y  l»tf  #««  JtXIV  villi 
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of  r«at«  howtr9T,   he  would  b«  held  to  Iv^y   vaived  his  right  9t 
««tiMi  b«oiittft«  of  «&x  bTMiOta  ••cuxrlng  prior  to  tho  Aoooptaaoo  of 
tho  rent,  if  ho  know  m\   tho  tiae  th^t  tb«r«  hud  boon  a  broaoh  of 
tho  oosonaat.   Aritdo  t,  Mohario.  332  111.  App,  asaighoohard. 
ot  al.  Y.  Uyo,  ot  al,  137  Aaoh.  ISO;  2o talis  v«  Oannelloa.  ISt 
MlBB,  179. 

▲ftor  tho  startiBf  of  tho  oauoe  of  aotion«  plaintiff 
»ould  not  be  proolwdod  froa  aoooptiag  ront*  booauoe  bjr  tho 
•  tartini;  of  tho  aotioa,  he  had  oxeroiaed  hia  option  to  terninato, 
«h«roao»  by  tho  aoeoptanoo  of  rent  prior  to  tho  starting  of  tho 
aotion«  he  would  have  wiilTod  his  option  to  teminato.  Pl^^intiff 
s erred  his  notioe  to  ter«in»te  the  le^iso  on  the  15th  day  of 
Deoi«bor»  1338.  this  notioe  to  terminate  was  not  aeoompanied  bjr 
the  T«turn  of  the  Oeoeabor  rent,  the  trial  oourt  held  that  this 
oonstitutod  waiTor  of  his  right  to  amintain  tho  aotion.  The 
question  presented  for  the  trial  oourt  vae  one  as  to  whether  or 
mot  at  the  tiae  the  plaintiff  aooepted  the  rent,  knowing  of  tho 
faot  that  there  had  been  breaehes  of  the  ooTsnaat,  he  intended 
to  vaiTO  the  broaoh.  This  intention  had  to  be  gathered,  not 
only  froa  the  eloaent  of  tiae,  but  froa  all  the  other  faots  And 
oirouastanoos  in  the  ease.  If,  as  a  aatter  of  faot,  at  tho 
tiae  the  rent  was  aooepted,  it  was  intended  by  plaintiff  as 
a  wai-ver  of  the  broaoh,  then  he  oould  not  aaintain  the  aotion* 
Tho  trial  eourt  hawing  so  foand,  as  stated  in  his  opinion,  wo 
tan  not  say  thut  the  finding  wae  aanifestly  against  tho  weight 
of  the  ewidoneo. 

For  the  reasons  stated  in  this  opinion,  the  judgaemt 
of  tho  Circuit  Oourt  ia  affiraed. 

JuoaKtvT  ArrzHMn. 

RTRS  AID  H0X.Q01I,   JJ.   0090QR* 
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RCLIAMC  KLiVATOft  OOMFAHT  ft&d 

znuiQH  oemiiAi.  aociokit  abo 

LIABILITT   II8URAItOS  OOMIAST. 


App«ilftnt«* 


253'l.A. 


01  OHIOAOO. 


Opinlbn  filed  Jan*  3,  1930 


HB,  Plll810Iiia  4U8TX0E  tZUOl  ««liT«red  the  opialoB 
of  th«  oourt. 


jp«t«r  Oouroy,  plaintiff*  filed  bia  etateitest  of 
elAia  in  the  Huaioipal  Jourt*  ehargiam  that  on  J&auary  9«  199&« 
he  v»a  eaplojred  by  the  Relianee  Elerotor  Ctfipaiay*  a  eorperatioAy 
a  defoBd&mt  ia  thie  prooeeding;  that  in  Oetober*  1935»  et  the 
request  of  the  Reliftnoe  Eler^^tor  Qomp^uf,   plsintiff  ealled 
nt  the  offioe  of  the  Eurioh  Genentl  Aocideat  nad  Liability 
laeuranee  Coapugr*  the  other  defendunt  in  thie  prooeediag^  and 
wae  glTon  ti^o  oheoke*  -  (me  for  il05  and  one  for  fZO,   whleh 
were  in  peynent  for  tenporary  e^epeneatiOB.  JhArges  that 
these  oheoks  were  loet  or  destroyed*  and  th^t  the  defendant 
last  Q&aed  pronieed  to  lesue  new  oheehs*  hut  failed  eo  to  do. 
The  defendants  in  their  affidavit  of  aerite  adaitted  that  the 
plaintiff  sustained  aeeident&l  injuries  while  in  the  oourse 
of  his  eaplornent  on  June  9»  1325;  that  aaid  injuried  arose 
out  of  and  in  the  oourse  of  his  eaployaent  and  that  the  plaintiff 
amd  the  defenda^nt  Helianoe  ^lerator  Ooapany  were  operatinc 
under  n.nd  auhjeot  to  tbe  «orJuiftB*«  Coapaneation  Aot. 
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rurth«y  etanrgAs  that  plaintiff  fil«d  «m  »pplioation 
for  «djui]ta«»t  of  th«  oX^ia  with  th«  Industrial  Joaaiaaion  of 
tho  StAto  of  Illinoio  Scptosibor  17»  1938,  •  oopy  of  whloh  «t«ito-^ 
■OAt  of  olaia  is  vttaohod  to  thft  affidATit  of  afrits  &nd  aado 
a  part  thereof.  Ohargoa  th.'*t  thare  iraa  a  boaring  on  Fabntarj 
6«  1988»  at  vhiah  tiaa  a  olaia  una  aada  bafora  tha  Industrial 
Ooaaiaaion  for  tha  aaount  aat  out  in  tha  atataaant  of  olnia. 
in  thia  prooadding;  ohargaa  further  thst  tha  Zurioh  '^ananal 
Aooidant  end  Llabii.ity  Insnranoa  Ooapany,  is  the  Insurmnaa 
oarrier  of  tha  Helianoa  )i.iaTator  Ooapany  undar  tha  proTlaion 
of  tba  Worlui«n'a  Ooapanaation  4«t  of  Illinoia,  liafandants  furthar 
olala  that  tbay  art  not  iiabla  to  pay  any  sua  unlaaa  found  to 
ba  iiabla  by  tha  Industrial  Qoaaisaion  and  deny  that  thara  was 
any  good  or  raluabla  oonaidor^tion  for  the  iaauamoo  of  tha  ohaeks. 

In  tha  oourae  of  the  diseuasion  before  the  trial  oourt, 
a  atatement  was  aada  to  the  effaot  that  thia  olaia  filed  before 
the  Industrial  Coanisaion  had  oeen  eithdravn,  but  there  is  aa 
OYldenoe  in  the  reoord  in  substantiation  of  thia  faot. 

The  *«orkaen*s  Ooapensintion  Aot  ia  a  atatutory  proTision 
whioh  «aB  enaoted  for  the  purpoae  of  proTiding  a  forun  vith 
Juriadiotion  of  all  olaias  arising  thereunder.  The  aot  vae 
^saed  for  the  purpoae*  not  only  of  proriding  for  a  plaee  where 
the  partiea  oould  adjust  their  iifferenoes,  but,  by  ite  terae* 
It  v&e  int funded  to  exeiude  ail  other  foruas.  It  is  a  statutory 
proTision  intended  not  only  to  proteot  the  rights  of  the  partiea, 
tout  the  welfare  of  the  State,  the  industrial  Coaaiaaion  provided 
for  in  eaid  Aot  oould  not  be  depriTOd  of  its  jurisdiotion  by 
agrooaent  eren  of  the  parties  theaselTes.   Intematioaal.  Qaal  A 
Mining  Oo.  ▼.  Industrial  Ooaai salon.  393  111.  534, 


«  s  *. 
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iblX«  th«  lusuraaee  oarrltr  pvovldad  bf  law  !• 
]^tU»rll7  llabl*.  It  Is  also  tubjvot  %e  %h«  jurisdletlon  of  th« 
••MilasloA  And  its  liability  la  dep«iid«nt  upon  th«  relationship 
•f  tht  partias* 

Mo  eYidanea  was  hiard  in  tha  proo«a4inc  at  kar»  lBm% 
tha  judgment  appanra  to  hnTa  baan  antarad  upon  the  pla»4inc«* 
On  the  faota  ma  aat  forth  in  the  plandinc*  it  appears  that  tha 
MnAioipaJL  Court  of  Ohioago  did  not  ha^a  Jurladlotion  to  entertain 
%h%  t&iMa  of  ROtion«  an  the  aatter  was  then  pending  before  tha 
Induatrlal  Oosaiaalon. 

Thera  was  no  evidenea  upon  whleh  a  judipaent  oould  b« 
entered  against  the  defendant*  Relinnee  KloTator  Ooapanjr*  \nd 
there  la  nothins  in  the  atatanent  of  elniia  rhiob  would  warrant 
n  judgment  against  it.  If  for  no  sther  reason*  the  eauss 
should  be  reversed  ns  a  joint  jud^nant  oould  not  be  entered 
where  there  was  no  liabiliti'  ns  to  one  of  the  def^ndnts. 

soenuae  of  the  faot  that  the  trial  court  had  no 
jurisdiotion  of  the  natter*  it  neoonsnrily  follows  that  the 
plaintiff  be  required  to  resort  to  the  Induatrial  OoaaissiOB 
for  suoh  relief  as  he  nay  haws* 

For  the  reasons  stated  in  this  opinion,  the  judgaent 
of  the  i$unieipal  Oourt  la  rerersed. 

RfUR  AIO  HOLUOH,  4J«  CONCUR. 
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FRAjrir  sTAinnis, 


Appellant. 

Opinion  filed  Jan,  2,  1930 

MR.  PRR«IOIIIO  JTT0TIC?:  wii.r^oil  d«llT«red  th« 
opinion  of  th«  omxrt. 

This  Ik  an  appeal  by  Frank  8tan]cu«»  oao  of  tha 
two  dtfand.'^ntfi,  froa  an  interlocutory  daorea  for  mi  inJuAO- 
tiott  restraining:  hln  fron  iastltutlag  any  foreoloeure  suit 
under  a  oert;«)in  trust  deed  In  whloh  he  ie  naaed  ae  trustee. 
Th*  interlocutory  decree  wee  granted  without  notice  and 
without  bond  and  it  based  upon  the  bill  of  coBplaint  and  the 
affldawit  thereto  attached. 

The  bill  of  complaint  cherges  that  the  ooaplein- 
ant,  Martin  Thrbaitie,  was  narried  to  the  defendant,  Valeria 
llrbaitis,  until  rebruery  1980,  when  she  left  the  ooHplainant; 
that  she  Bubeequently,  in  1935,  returned  to  ooaplsinant  end 
they  liwed  together  as  huebnnd  Rnd  wife?  that  shortly  there- 
after ooaiplalnant  purohased  the  real  eetRte  in  oueetion  with 
his  own  funAa,  paying  |6,000  th« refer,  of  which  he  had  borrowed 
$2,000  froa  the  defendant.  Prank  Stankue;  that  the  legal 
title  waa  taken  in  the  nasM  of  ooaplainant  end  his  wife  in 
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joint  tsnaaoy;  th&t  upon  th«  berrowlnc  of  tho  aon^y  trom 
tho  d«f«nd«uit  8t«nk\i««  a  trust  deod  was  glT«n  to  kla  at 
aaottrity  to  aeoora  hla  nota  far  that  enount;  tliat  thla  nota 
vaa  payabla  two  yaars  aftar  data  with  Intarett  et  flwo  par 
oaatt  that  tha  dsfaadaata,  Jalaria  Urbaitia  and  Frank  Staakua* 
ooablnad  and  oonfadaratad  togathar  and  eausad  tha  raaowal  Af 
tha  ooaplainant  from  hl0  houaa;  that  tha  aald  fltankua  !■ 
truataa  under  tha  aald  truat  daad  and  la  tha  lagal  holder  and 
ownar  of  tha  notaa  aaeurad  hy  eald  trust  daad  and  la  thraatan- 
Isf  to  aua  ooaipl&inant  and  to  Inttltuta  foraoloaura  proeaad- 
Inga*  baaad  upon  pratanea  that  t^e  Interest  payment a  had  not 
baan  nada. 

Tha  affldfiTlt  la  sup  ort  of  tha  bill  of  ooaplslat* 
stated  that  tha  eoaplAlnant*s  rights  wou  d  ba  unduly  pra- 
Judload  unless  an  injunction  was  Issued  lasiedlatsly,  without 
notlos  and  without  bond.  Tho  reason  stAtad  in  tha  afflrfarlt 
for  tha  walTlng  of  tha  bond  Is  baaad  upon  tha  stateaent  that 
tha  oonplalnant  Is  financially  unable  to  glT«  a  bond, 

Tha  order  raoltas  that*  upon  a  readlni:  of  tha  bill 
and  the  affiaarlt  thereto  attached*  and  it  appearing  that 
there  is  good  causa  shown.  It  la  ordered  that  an  Injunetlon 
iasua  In  the  abora  entitled  oauaa  without  notice  and  without 
bond. 

Ohapter  69,   Saotlon  3,  OshllI*s  I-tllnols  RsTlsed 
•tatwtaa  of  1939,  prowldaa: 

•5.   lOTIO?;  or  .VPPtlO/lTI^ir.)  I  3.  Ho  OO'irt, 
jvdga  or  naatar  shall  grant  an  injuaotlon  with* 
outi  prerloua  notice  of  the  tins  and  plaoa  of  tha 
appllostlnn  having  been  given  to  the  defentJants 
to  ba  affected  thereby,  or  suioh  of  then  as  can 
ooawanlantly  be  aarrad*  unleai*  It  shall  appsar« 
from  the  bill  of  affidavit  acooapanylng  the  saM, 


9tOH  miM  t*dt  Itmomn  tmt^  ^d^  *i9m  %iii  »t»oi^s  of  ic^i»fMi« 
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thnt  th«  rlghtt  of  th«  complf>  mant  vlll  b«  unduly 
prejudiced  if  th«  injuaetlon  is  not  Itvuod  Iwnod- 
latoly  or  without  «uoh  notloo.** 

8««tloa  9.  proYld«e  thmt  b«for«  the  iotuKnoo 
•f  an  l&jimotion,  complainftnt  nhalX  give  bond*  oxeept 
for  good  eauao  shoim.   Tbere  cure  no  facti  oat  out  la  tha 
bill  of  ooapXalat  ar  the  affldarlt,  upon  whloh  the  ord«r 
eould  hara  l>een  entered  graatlag  an  lajuaotlon  vlthout 
aatloa,  Tha  etateneat  that  ualeaa  tha  injtmotion  leaua 
without  notice^  the  eoaplainaat  would  suffer  Irraparahla 
InJulT  An<5  xeaa,  le  a  oonclueion  end  not  suoh  a  etataaflat 
of  faot  ae  would  war rent  the  Iseuaaoe  of  the  Injuaction. 
Oraharalcl  ▼.  fltaxAofWloa^  179  Iil.  kpp,   45, 

K  court  gr«ntlnig  nn  iaterlocutory  injunotioa 
without  1»oad  ehould  roQuire  euoh  facte,  either  la  tha  ewom 
bill  of  ooaplalnt  or  by  affidavit,  or  hy  ewld-snce  heard,  aa 
would  warrant  the  court  In  arrlwlng  at  aa  opinion  frow  eueh 
faot a,  that  the  ooaplalnant  won Id  be  Irreparably  Injured. 
Th«  allegation  that  the  oonplelnaat  wae  flnanotally  uaablo 
to  glwa  a  bond,  la  not  a  etiffloient  allegation  of  fact,  par- 
ticularly aa  the  bill  ohargoa  he  waa  tte  owner  of  the  prenleee 
In  Queatl ;n, 

Thare  la  no  allegation  that  the  defon^^aat  la 
InaolTont  or  about  to  leawo  the  state,  or  any  fact  U  regnrA 
to  the  defendant  which  would  authorlao  the  laaulng  of  tha 
Injunction  without  bond.  The  statute  la  priaarily  for  tha 
purpoao  of  protecting  the  pereon  agalnat  w^^oa  the  Injunction 
Issues.  Zf  it  would  appear  that  no  harm  would  be  done  by  the 
lesuaaee  of  su^  Injunction  without  bond,  than  that  fact 
alght  be  taken  into  eonalderatlon  by  the  court,  but  no  euoh 


tmi'^H^  •■■  -    ')*»K3  fe?:*i:3i»i5®  a.'s-'in^  eTa*t  l^i'ji'oo 


ft«tt  appear  in  the  pr«ti«nt  proo««diiif.  Th«  InJuBotloa 
•houK)  Bttt  hAT«  been  Issued  wit  out  notice  nor  vlthout 


for   the  roaeone  et'^ted  in  this  opinion^  the 
interlocutory  deeree  is  r«Ye;r9ed. 

ZWTFRLOOirroRT  DIttMRt  RIVIRItlW 


RTI"^  iUID  KOU)OM,  JJ.  OOICtm. 
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UUIM   <JfC  i  OLLkHOg 

Appellant, 

▼• 

wZLi  lAM  K.  MocoY,  tradiag 
•M  The  Grand  Hotel, 

Appellee. 
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Opinion  filed  Jan,  2,    1330 


MR.  JQnrXQl  HObDOit  dellTered  the  opinion  of  the  eeurt. 

Thie  le  an  appeal  by  the  plaintiff  frea  a  judgMBt  9f 
nil  o?tDla^  and  for  ooete  on  a  trial  before  the  oourt  without 
*  Jury.  It  le  aaid  to  be  an  aotion  of  replevin,  bat  ell  we  find 
abetraoted  in  relation  thereto  ias 

■SeptPaber  21,  1938,  affldaTlt  for  replevin  filed, 

Affii  vit  of  reploTln. 

8ept«fflS»er  31,  1938,  a  oert^vin  writ  of  replerln 

leaned  out  of  the  offioe  of  tha  Jlerk  of  the 

Munloipal  CJouxt." 
••aeptwiber  38,  1938,  replerin  bond  filed. 

HeplOTin  bond** 

There  ie  no  mention  of  any  proj^^>erty  reploTlned.  It 
ia  iapoeaible  to  e«y  fro«  the  abetmot  whether  it  ie  a  heree,  or 
a  ealf,  or  houeehold  furniture,  or  a  trunk  which  ie  the  aubjeet 
natter  of  the  replevin  eult,  »nd  it  ia  a  well  eettled  rule  of 
thie  oourt  that  we  will  not  go  to  the  reoord  for  any  faet  neoeaeary 
to  rewerac  a  Judcnent*  Therefore,  the  abetraot  which  la  the 
pleading  of  the  parti ea,  preeente  nothing  for  review. 

further  perueing  the  trial  we  ooae  to  the  evidenee 
and  about  all  we  find  ie  that  plaintiff  went  to  live  at  Hotel 
Grand  on  the  19th  day  of  Septeabet,  1938;  th;*t  he  lived  there 
about  a  year  and  he  voted  froa  that  hotel,  tslTlng  hie  feraer 
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plae«  of  r««ld«ao«»  t«ll«  About  rcnt&iiff  «  reo«  at  917  a  voak 
a»4  that  lio  paid  la  adTasoa  aooordlng  to  hia  uadd7takiag(  ho 
tollA  about  the  tlao  ha  livod  th^ro,  during  part  of  wbioh  tlao 
ho  oao  at  Oaap  orant  at  Woohford*  Iiiinola«  and  that  thoro 
wag  a  reatnurant  In  oonneotion  with  the  hotoi  at  tlaao.  Tho 
oottTt  aakod  tho  wltnooa;  "Oo  you  ovo  thaa  anxthing'^  to  vhioh 
ho  ropXiod  "yoo**;  thon  tho  court  askod  "how  nueh**  and  ho 
aaovorod  "about  |i8*  and  that  he  neror  tendorod  theo  tho  aonoy. 
And  that  lo  ail  of  hlo  t«otiaonr«  which  ooaprised  all  of  tho 
tootlaoiqr  proffored  on  bohalf  off  plaintiff, 

lA  thio  o1»ito  oftho  proofo  thoro  w«o  naught  boforo 
tho  trial  oourt  nor  thio  court  vhioh  ontitlod  tho  plaintiff 
to  rooowor  in  tho  allogod  aotlon  of  replowin* 

Ao  in  tho  otato  of  tho  abotraot  hjgu)  tho  oridonoo  found 
thoroin  plaintiff  prowod  no  oauoo  of  aotlon  of  anjr  kind,  tho 
trial  oourt  did  not  orr  in  finding  tho  Issuoa  for  tho  dofondant, 
and  ita  Judgaont  io  thorafore  atfirvod* 

Atrnno. 

WILSOR^  P.J.  AND  RYNXRf  J.  C080UR* 
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Ml*  JVSTX0B  Kim  4»llT«r«d  th«  opinion  of  th«  oourt. 

The  plaintiff  reeoTvred  a  jHdg»eat  in  tht  mmiolp&l 
Oourt  of  Chicago,  upon  a  trial  without  a  Jury,  for  IITS.OO. 
for  daaagos  oausad  to  bis  atttoau>bil«,  booauao  of  a  eolllaftoB 
with  an  autoMobile  in  the  ^oaaeaaioa  and  oontrol  of  the  defendant. 

At  the  tiae  of  the  aooident  the  plaintiff  waa  drlTlng 
a  lord  autoaobile  Ib  an  easterly  direotlon  on  Orand  Avenue  in 
the  Olty  of  Chleage.  The  defendant  waa  driving  a  Cadillao 
autOMOhile  iB  a  southerly  direotlon  on  ^ells  Street,  an  inter- 
seoting  highway.  Ther^^  la  a  confllot  in  the  testiiMwy  na  to 
the  rate  of  apeed  at  whioh  the  pXaintiff'a  oar  vae  being 
operated  and  aa  to  the  plaoe  where  the  aooident  oeourred.  There 
wore  two  8treet«oar  traoka  on  oaoh  highway.  There  were  no 
•IgaaX  lighta  at  the  iBteroeetion.  On  direot  ozaaination  the 
plaintiff  tfatlfled  that  ho  approaohed  the  interseotion,  going 
oaat,  at  a  noraal  rate  of  opeed;  that  whOB  he  got  to  poaeibly 
the  eenter  of  ^•ll9   Street  a  etreet-oar  paaaed  hio,  going  in 
a  westerly  direotlon  on  drand  ^wenuo  and  that  the  defeadnnt 
was  BOt  drlTin^  fast.  On  oross-exaaiaation  he  eaid  that  whoB 
he  paosod  the  street-oar  "it  was  probably  a^ottt  tvowthlrds 
aoroos  tho  orosaing*;  that  whOB  he  entered  the  Intersection  tho 
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fltr«t%*«Rr  was  about  •▼•n  with  th«  w««t  tr&okt  on  woiii  streot; 
thuit  b«  «*«  going  at  tfeo  vate  of  flft««n  ailot  por  hour  and  that 
he  Aid  not  •••  tho  dofendant**  autoaoblle  until  it  was  about 
ton  foot  away,  lipwk   ozaalnatlon  by  th«  court*  he  stated  that 
hit  oar  was  la  the  aiddle  of  voile  Street  whan  tho  defendant 'e 
autoaobile  etrttok  the  front  of  hie  autovoblie. 

The  dofondaat  testified  that  the  stopped  before  enter- 
ing tho  Intersootlon  and  that  before  proooedlng  southimrd  the 
bvok  end  of  the  etreet-oar  referred  to  by  the  plaintiff  had 
roaohed  the  sldevallt  or  *tho  path  for  the  pedeetrlans  on  the 
vest  hand  elde  of  veils  Street';  that  la  her  opinion  the 
plaintiff* a  autoaioblle  r&s  going  at  a  r«te  of  about  t^enty-flTO 
or  thirty  alios  per  hour;  that  wkmk  she  flret  notlood  the  street- 
ear  It  was  in  the  oenter  of  tho  Intoreeotioa* 

The  eourt  then  interrogated  the  defendant,  and  the 
questions  put  and  the  answers  aado  vers  as  follows i 

"The  Court:  ^ore  vas  the  Ford  oar  when  you  sorted 
up  on  low  gear  after  the  passage  of  the  etreet  oar 
beyond  your  Tiaion,  how  far  was  the  >ord  oar  froa 
your  Tleion  !».t  th'-t  tine? 

A.  It  was  not  In  ay  sight  at  all. 

The  Ooxirt:  It  aust  ha-re  been  soaetlae. 

A.  ^'•^•n   I  roaohed  the  Intersootlon  of  >celle  aad 
Ofaad  Awea»LO. 

The  Court 1  How  far  was  that  away. 

A.   It  wae  just  to  th«  rlglit,  about  t»«aty-fiTe  or 
thirty  feet. 

The  Opurti  Tou  had  not  seen  it  before? 

A.  The  street  oar  bad  passed,  and  had  cleared  the 
other  elde  of  the  street*  the  woet  elde  of  ells 
Street,  and  there  was  no  other  trafflo  ooalng,  ao  I 
started  up  la  low  gear,  and  just  as  I  roaohed  the 
Heater  of  the  iatorseotion,  this  Ford  oar,  at  a  high 
rate  of  speed,  orashed  Into  ae." 

The  oaly  other  wltaess  to  the  aooidsat  waa  Walter 
iiarle.  He  was  going  north  oa  wells  street  and,  before  oroselng 
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Qfmi.  ATtmiCf  stopped  his  autottoMl*  fmr   ab^ut  thirty  teoonds, 
R«  t«ttlfl«4  that»  in  his  opinion,  th«  plaintiff ••  aatoaobil*, 
just  b«for«  entsring  tta«  intarii*<»tiott«  «*•  goi»«  at  a  rata  of 
tv«Aty*fiT«  to  thirty  milaa  par  hour.  Tha  algnifioajit 
foatura  of  hia  tattiao&y  ia  that  ha  rapaatadly  atatad  that  ha 
did  not  aaa  tha  atraat  aar  #hioh  both  tha  plaintiff  and  tha 
dafandant  aay  »vaa  oroaaing  Grand  Araaua  juat  bafora  tha 
aooidant  happemad. 

Tha  trial  Judg««  at  tha  oXoae  of  tha  •««•,  ••Maantad 
upon  the  faet  that  tha  vitnaat?  KarXa  tastiflad  that  ha  did  not 
aaa  tha  atraat->oar  although  ha  obaarrad  that  tha  plaintiff's 
autoaobila  vaa  going  at  the  rate  of  tvaat/'-fiTa  to  thirty 
■ilaa  par  hour^  Ha  alto  axpraaaad  an  oplaioa  that  if  tha 
plaintiff  aaa  going  at  that  rate  of  spaed  and  tha  def«Bd-<nt 
entered  the  interaeotion  with  her  autoarabile  in  low  gear  the 
aooidant  eould  not  have  happened* 

There  ia  oonaidembla  disousaioa  in  the  briafa  about 
the  at^tute  glTing  th«  drlvars  of  antAobilas,  Approaohing 
fron  the  right^  tha  right  of  any.  Tha  defendant  oites  a 
nusber  of  oaaea  ahioh  hold  that  all  of  the  faets  and  oirouaatanoaa 
aurrounding  the  aoeident  ahouXd  be  taken  into  oonaidar^ition  and 
that  th0  atatute  ahould  not  be  so  applied  as  to  give  the 
exoluaiTO  right  of  way  to  tha  party  approaching  frcMi  the  rii^t* 
in  all  oasaa,  »ith  this  rule  we  agree.  But  in  the  instant  ease 
neither  party  disooTer^d  the  preeense  of  the  other  until  it  was 
too  late  to  awoid  a  oollieion.  Under  the  oirounstaases  the 
oourt  *aa  Justified  in  finding  that  the  street  ear  obecuxed  the 
Tiaion  of  both  parties  and  that  the  defendant  waa  at  fault  in 
entering  the  intsrseotion  until  she  was  assayed  that  no  wehiele 
van  approaebing  fro«  the  rights  In  addition  to  thie,  the 
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4«f«iduit»  «li«m  iMtffrrogHted  bf  th*  oourt,  first  tiatad  tba% 
whsm  th*  atarttd  to  •nter  tb«  Inttrseotion  the  plaintiff** 
•utoaotolX«  was  not  in  siglit.     Thsn  she  testified  that  when  she 
reaebed  the  intexseotioa  of  wslls  street  and  ar  jid  ATeoue  the 
plaintiff's  '^utoiKibile  vas  about  t^entf-fiTS  or  thirty  feet 
to  the  right,     i^he  s»id  this  deepite  the  faot  that  she  had 
preriously  testified  that  when  she  firet  saw  the  plaintiff*!* 
aute««blle  she  did  not  have  tiae  to  put  her  foot  on  the  brake 
or  oiuteh  before  the  oollisioa  took  plaot* 

«e  find  nothing  in  the  reoord  whioh  would  warrant  us 
in  disturbing  the  finding  of  the  trial  oourt  th?^t  tte  defendant 
vms  liable  for  the  daoago  to  the  plaintiff's  outoaobile. 

Ab  autOBobile  aeohanio  of  twenty-eeren  jrears  sxperienoe 
testified  that  the  plaintiff's  autoaobile*  before  the  aseidsat 
was  9orth  $aOO,00  or  |3&0*00  and  that  it  would  ooat  about  that 
MM«Bt  to  put  it  in  good  condition*     Me  further  testified  th«t 
lie  hardly  thought  that  the  autcNsebile,  before  the  aoeident, 
•ottld  have  been  sold  for  the  amount  at  whioh  he  valued  it. 
The  trial  oourt  fixed  the  daanges  at  &175.00.     He  would  haw* 
been  warranted  in  assessing  daanges  in  a  larger  aaount  but  of 
t>'is  the  defendant  ought  not  ooaplais* 

Tho  Judgaent  of  the  Sunioipal  Otnxrt  is  affiraod. 

JODOHOIT  AFFIRHXO. 

fILSOM*    P.J.    AND  ROL0OII#  J*   OOBOOit* 
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1IUIICIP4L  toURT 
Of  ORIOAaO. 

Opinion  filed  Jan.  2,  1930 


IP*  JWnOK  RTVJm  d«llTer«d  th«  oplaloa  of  the  oo^rt. 

Th«  pl&inUff  instituted  suit  in  th«  suaieipal  Court 
of  Obioago  to  rsooTcr  frost  the  dsfendaat  ths  oontraot  prios  of 
a  piano,  Thsro  was  a  trial  bsforo  ths  oourt*  vithout  a  jury* 
Ths  court  found  in  favor  of  ths  plaintiff*  assssssd  his  ddoagsa 
at  ths  sua  of  6l&i')0*00  and  SAtsrsd  judgasnt  upon  ths  finliag* 
Ths  dsfsndaat  appsalad* 

Ths  statsasnt  of  olala  allogsd  that  ths  plaintiff 
sold  the  piano  to  ths  dsfsnd^int,  *for  the  oontraet  prios  of 
11500*00*9  that  ths  piano  iras  delirsred  to  ths  hoas  of  ths 
dsfsndanty  on  July  13«  X93T»  and  that  thereupon  ths  sua  of 
|1500,00  bsoaae  iaas^ately  dus  and  pajrabls*  In  his  affidsTit 
•f  asrits  ths  defendant,  aaong  othsr  things*  shears  that  he  did 
not  ourohass  a  piano  fron  ths  plaintiff  at  a  oontraot  pries  of 
flBOO.OO,  or  at  asy  other  prios* 

It  ap  ears  froa  the  undisputsd  faots  that  ths  piano 
was  deliTersd  at  the  hoae  of  the  dsfsndant  on  J%ay  1.*^*  1917* 
that  later  ths  dsfsndant  requested  the  plaintiff  to  reaove  ths 
instriment*  and*  upon  the  latter ••  failure  so  to  do*  the  defendant* 
upon  the  advios  of  an  attorney*  placed  the  piano  in  ft  varehouns 
and  oausod  the  warehouss  reoeipt  to  be  asnt  to  the  plaintiff* 
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Tht  plaintiff  testified  that  h«  scAt  th«  r«««lpt  to  tbt 
«ar«hou»«  ooapany  with  a  ttateaent  that  h«  bad  no  latttraat  1b 
th*  piano. 

Tho  plaintiff  teotlflad  to  oonvoraatlono  with  tho 
AttMMbuit  vhleh  voro  to  tbo  tffoot  that  the  dafondaat  aitdo  as 
outright  purohaao  of  the  r^laao*  Tht  dofomdnnt*  hla  daughtot 
and  hie  vpif«  &ix  testified  to  ooBrereatlone  whloh.  If  true, 
showed  that  the  Instruaeat  was  to  be  paid  foT  onXj   up<m  apcroTal* 

One  of  the  prlnolpol  points  relied  upon  by  oeunsel 
for  the  defendant  for  a  rewsrsal  of  the  judgment  of  the  trial 
eourtf  Is  that  there  was  bo  proof  Bade  of  a  contract  price  for 
the  piano  or  sbj  erldenoe  of  Its  Talue.  tue  hsTe  read  the 
abstmet  aBd  also  19io  orlglaal  bill  of  exoaptloBS*  contained 
IB  the  transcript  of  reoord,  and  find  bo  eTldeaec  whstsTer, 
offered  as  to  the  ralue  of  the  InstruBCat.  The  onljr  erldenoe 
of  an  agreed  price  was  the  oonoluslon  ot   the  plaintiff «  wheB 
asked  If  the  price  of  the  plaao  «ae  discussed,  that  "the  price 
of  the  plBBO  was  fixed  at  tlSOO.OO,"  Counsel  for  the  defendant 
prcmptl/  atoT«d  to  etrlke  the  answer  oa  the  ground  t^at 
it  BBS  a  oonoluslon  of  the  witness,  uls  aotloB  bbb  sustained, 
BBd  properly  so.  Counsel  for  the  plaintiff  does  Bot  CMiplaiB 
of  this  ruling.  Aith  this  testlnony  strlck«»n,  the  reoord  is 
Mt  barren  of  asy  eridCBoe  of  either  aB  agreed  prloe  or  tho 
▼aluo  of  the  piano.  For  this  reasoB  the  judgaent  suet  be 
rerersod. 

lie  would  be  disposed  to  rcBaud  the  cause  exceirt  for 
the  fact  that,  upon  the  oral  announoenent  of  the  court *e  finding, 
counsel  for  the  defendant  iBBOdiately  raised  ths  queetioB  as  t« 
whether  the  court  fouad  that  there  was  aa  agrocBcat  as  to  the 
price  of  the  piano.  If  counsel  for  the  plaintiff  had  any  eTldeacc 
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to  •upT>ert  th«  ttatoatat  of  olAigiyWhleh  ftll^gcd  a  oontrxot 
prlo«»  *Ad  had  oTerloek«d  the  pr**«Btaea%  of  it»  ht  should, 
•t  least*  haT«  aeked  the  trial  oourt**  IndulceBot  for  the 
opportunltf  of  offering  to  sake  ouoh  proof,  inetead  of 
■pooul&ting  upon  whether  the  defendant  would  porfeot  his 
appeal  and,  if  eo,  what  the  deelelon  of  this  oourt  sight  be. 

The  jud9M«it  of  the  Muaioipnl  Oourt  of  Chioago  le, 
therefore,  roTeraed  and  JvdgMBt  entered  here  In  faror  of 
the  defendant* 

jrvBCWEir  wmmstD  aib  JinwaixT  Rtni. 

WILSOI,  F.J.    A«0  HOLMH,    >.   CONCUR. 


App«Xi«nt. 
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MR,   JQ5^TI0t  RTaiR  d«liT«rtd  th«  opinion  of  tho  court: 


Tho  plaintiff  torottf^t  suit  in  th«  tiunioip&X  Jourt  of 

Ghioago  to  roooTor  the  amount  nllggod  to  bo  duo  undor  &  oontraot 

in  writing^  vhioh  traa  &•  foUofvn: 

"WALLAOK  SYSTEM,  INC. 

ilth  Floor  Modinah  aid«* 

178  f.  JaoluKm  »lTd. 

Th«  undoriiipaod  boroby  agrooo  to  tako  tho 
vallaoe  tyotoa  of  PhysioftX  Training^  a  oorTioo 
ooiwitting  of  hoalth  tooildinf  troatM»nto«  pfayoioal 
training  and  inotmotiMi*  b^thn  and  aaoaago  a« 
•utlinod  in  forax   oiroular,  for  the  period  of  six 
(•)  Months  fro«  date  hereof. 

Wallaot  Sjrttoa*  lnc»«  an  Iliinoie  oorporAtion, 
mgxm—   to  wintain  its  oatatoiiehaent,  furnish 
eoapotoat  instruotors  and  the  within  naMid  serrioe 
for  the  period  of  this  agYoeaont  at  178  w.  Jaolcson 
Blvd.,  Chi«ago«  (luring  the  hours  of  t  A.  M.  to 
82  30  P.  il«  daily,  ^undars  and  Isgal  holidaye  ex- 
oxudod. 

The  ^uldersigned  in  oonsideration  of  the  abore 
agvoes  to  pay  Wallaoe  Systen,  Ins*  the  mm   of  T»e 
Inndrod  Dollars  (ISM)  vithia  10  days  after  the  da  to 
hereof,  whioh  aaouat  undersigaod  «|prees  to  pay 
irrespeotiTO  of  the  extent  i»   whioh  he  aay  avail 
hiaself  of  the  shove  naaed  eerrioot 

In  the  event  th  t  fire  or  other  oauss  bey<Mid 
oontrol  of  ««allaoe  f^^stea,  Ino.  neoesaitatee  tea- 
porary  olosing  of  its  qusrters,  the  period  above 
aentioned  shall  bs  sxtended  a  nuabex  of  days  equal 
to  suah  slMt-dQiva  period. 

wallaoe  Systea,  Ino.  agrees  upon  request  to 
exaaiae  bided  pressure  of  undersigned  froa  tiae  to 
tiae,  but  assuaes  no  other  responsibility  in  rsgard 
to  health  or  physioul  oondition  of  undersignod. 

Signed  at  Cbieago,  Illinois,  this  :^Oth  day  of 
Jan.  1988. 

Oavid  Riordan  (Seal) 

AOOmKB:  Onali  100.     aal.  30  days 

SALLAOI  8T8TKM,   IfC. 
By  Anbrose  E.   neiss 

Vise  Pros." 
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Th«  trial  o«urt  giiT«  Jud^«mt  la  tuyt   •f  tb« 
plftintlff  for  th«  sua  of  t300«00  and  oooto.  Tho  dofondant 
•]ip«41od. 

Tho  •xooution  of  tho  eontmot  by  th«  dofondant  and 
that  he  paid  nothing  undor  it  aro  oono«dod  bf  his  oounool* 
Tho  eontraot  was  In  priatod  fom  oxeopt  for  tho  word** 
*Oa«h  100.  Sal  SO  days,*  vhieh  irer«  in  wrltinc* 

Wpwrn   tho  trial  of  tho  oaoo,  tho  only  dofonoo  intor- 
poood  by  tho  defondant  vao  an  offor  to  proro  a  oonToroation 
^otwooA  ooiaa^  tho  ?ie«*prooidont  of  tho  plaintiff*  aaA  tho 
dofoBd%nt»  before  the  execution  of  tho  oontraot*  to  tho 
offoot  that  tho  dofondant  vao  not  to  bo  obligated  to  take  tho 
troataonta  proridod  for  in  the  oontraot*  or  to  pay  for  then, 
naloos  and  until  ho  oaw  fit  to  ooeuoonoo  taking  thoa*  and  that, 
up  to  tho  tiao  of  the  trial,  ho  bad  not  uaod  tho  oorrieo  and  had 
no  prooont  desire  oo  to  do* 

Tho  trial  oourt  rejoetod  the  offor  of  proof,  and  proper- 
ly 00*  Oral  undorotandin^i,  if  any,  aado  prior  to  the  exooution 
of  the  eontraot  wore  aorgod  in  the  written  iaotniaeat.  There  wao 
no  eharge  of  fraud  or  aiarepreoontation,  and  the  oole  oontentioa 
of  ooonoel  that  the  oourt  ehould  haTo  oAiitted  oTldonoo  of  a 
parol  underotanding  is  that  the  inoortion  of  the  words  aboro 
tuotod  rendered  the  oontraot  Taguo  and  unoortain.  With  this 
eontentlon  wo  oannot  agree,  h  aoot  oureory  exaainatlon  of  tho 
oontraot  dioelosos  that  it  io  free  froa  aabiguity. 

Tho  Judipiont  of  tho  Munioipal  Oourt  of  ^hioago  io, 
therefore,  affiraod* 

JOOOMKIT  ArriRHSD. 
WIL801,  ?.J,  AID  HOLOOM,  J.  COXOUfl* 


t««feM»lo^v  iftfft      •«t*«0  IfiXJS  (?0«00£$   to  «i/«  fltj!^    rot    ;  ^i,}-oi.r':.c• 
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MKTCft  L.   OORDON*   data^  bu«iiw«« 
M  MBTER   L.    aOKUOM  A   CO., 

Flaintiff  In  itrror* 
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MUNIOIPfL  OOUKff 


Opinion  filed  Jan.  3>  1930 

MR.  JUSTIOK  RTIIR  d«liT«7Cd  the  opinion  of  the  oourt. 

0&  FobTuary  16,  1938,  the  plaintiff  filtd  hit  ttnto- 
««at  of  olaia  in  t)i«  tfxmioipal  Court  of  ^hioago,  olaialB|E  • 
ooudaaion  of  v^4tl.40  for  tho  oale  of  ooxtain  real  osiAto 
•vtttd  )>y  th«  dofendant.   Tlio  l«tt«»  filod  an  affidavit  of 
aorita  and,  on  April  16,  1938,  tho  partioa  w«nt  to  trial  bafort 
the  oourt,  without  a  Jury.  Tb«  oourt  found  in  faror  of  the 
defendant  and  entered  judgment  upon  the  finding. 

The  reoord  "reoitoe  that  on  May  •,  1926,  the  plaintiff 
aoTod  the  eeurt  to  "vaoate  order  in  thie  oauee  April  16,  1938* 
alMl  that  thtt   hearing  of  the  aotion  vae  poatpoaod  to  May  19, 
1938;  that  on  V^y  19,  1938  the  notion  van  denied}  that  on  Kay 
8:8,  1938  the  plaintiff  moTod  the  oourt  to  Taoate  the  order 
entered  May  19,  1938,  denying  the  notion  to  inuiate  the  Jud^ent 
entered  April  16,  1^38,  and  that  the  hearing  on  thie  notion 
woo  pootpOBOd  to  Kay  26,  1938;  that  on  w*.y   36,  1938,  the  eourt 
entered  an  order  reciting  thatt 


*Thia  oauae  ooning  on  for  hearing  on  motion  of 
the  plaintiff  heretofore  entered  herein  to  raoate 
order  entered  in  this  oauae  April  16,  1928,  and  the 
oourt  being  fully  advised  in  the  preaieee,  Buet<xina 
a&icl  notion  and  the  same  ia  her«^by  vaoated  and  net 
aaide  and  for  nn«|^t  eeteenod** 
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Th«  oourt  th«A  p«raltt«<l  tb«  piaiatiff  to  tRJl*  «  aob-> 
•«lt  Mid  K»T«  th«  defendant  judipMnt  for  ooots. 

Tho  transcript  of  record^  although  oertifl«d  to  t>« 
•oapiet*  bf  the  oierk  of  tbe  oourt,  does  not  oontaln  any  written 
■otioa«  petition*  affidavit  <Mr  bill  of  exeeptione.        \ 

Tbe  defendAQt  suea  out  thie  writ  of  error  to  rewiev 
the  <ftotion  of  the  trial  oourt.  Tbe  plaintiff  batf  not  filed  any 
brief  or  argunent. 

Tbe  Mmiielpal  Court  ^t  baa  fix«d  a  period  of  tine* 
1*  ••»  thirty  days  subsequent  to  the  entry  of  judgment*  ae  a 
substitute  for  the  oowton  law  tern  of  court.  ?^en  the  thirty 
day  period  expiree  the  liunioipal  Oourt  loses  juritdiotien  to 
vasats  its  judgments  evoept  by  petition  in  the  nature  of  a  bill 
in  equ  ty.er*  in  onee  of  errore  of  faot,  by  a  notion  in  the 
nature  of  the  eoHaoa  law  writ  of  error  ooram  nobis. 

Tbs  jndcsent  appealed  froa  was  entered  Ma/  89*  1938.  It 
reeiies  that  the  oanas  eaae  an  to  be  heard  lipon  the  notion  of 
the  plaintiff  to  Ta«ate  the  order  (Judgssat}  sntered  April  16* 
1938*  and  thnt  recital  iaports  werity.  On  May  19*  1988*  acre 
than  thirty  d^ys  subsequent  to  the  entyy  of  the  original 
Jatfgnent  of  April  16*  1938*  the  oourt  entered  an  order  denying 
the  notion  aadn  May  8*  1988  to  waoate  the  judgaent.  The  oourt 
then  lost  Jurisdiction  to  waoate  the  Jxadgaent*  upon  action* 
and  the  judgaent  appealed  froa  was  beyond  the  juriediotion  of 
the  oourt*  aid  therefore  void. 

In  the  oass  of  Ths  i^eople  ▼.  ^jells.  356  111.  450*  tbe 
identical  queetion  here  preeented  was  inwolwed.  On  3optaabor  15* 
1911*  Jaaea  V.  Baber  reeoTerod  a  judgment  in  the  liunioipal  Sourt 
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of  Qhi«ago  against  John  If,    Asters.  On  Ootol»«r  14,  1911  watart 
fll«d  his  aotlon  to  Tfiottte  ths  judgasnt,  vhlob  v«s  oontlnuad, 
tkmA  finally*  on  MoT6«bsr  18«  19x1,  was  donisd.  On  Uosoabsr  14, 
1911»  «a%«rs  fllod  another  aotion  to  Ta«n%o  ths  ordsr  sntured 
on  lOTOstbor  18,  1911,  and  also  to  vaoftto  ths  judisaont.  This 
motion  was  oontlnusd,  and  on  Doosabar  18,  1911  was  grantsd 
upon  watsro  ooapl/in«  with  osrtain  oonditions.  Tho  Suprsao  Oourt 
hold  that,  upon  tho  sntr/  of  ths  ordor  of  MoTombor  18,  1311, 
d«nyin«  ths  notion  to  raoats*  ths  judgnont  booano  final  and 
oould  not  bo  sot  asido  "sxespt  upMi  «P9«nl  or  writ  of  srror, 
•r  by  a  bill  in  squity,  or  a  petition  oont«inin«  all  tho 
oossntial  faots  to  sustain  suoh  a  bill." 

In  its  opinion  the  oourt  s&id: 

"Ssotion  21   of  tho  aet  ootablisbing  the  vunioipal 
oo^ixt   proTidos  that  tbero  shall  b«  no  terns,  but  that 
STory  iudgttont  shall  bo  subjoot  to  bo  Taoated,  sot  asido 
or  nodifiod  in  the  anno  nannor  and  to  tho  sans  oxtsnt 
as  H  judgnont,  order  or  dooroe  of  %   oiroult  oourt,  pro* 
▼idod  the  notion  to  vaoate,  est  aside  or  modify  the  sano 
be  ent(»rod  in  said  oourt  within  thirty  days  after  the 
entry  of  suoh  ;)udt{«ent.  A  tern  of  oourt  is  reg-rdodji  in 
lav,  %s  but  ono  day  or  a  unit  of  tias»  and  all  tots  dons 
within  the  term  are  roggrdsd  as  oonteapomaoouo.  (11 
Oyo.  733).  During  ths  ten  in  vhioh  a  Jnit«asnt  ie 
rsndsrod  tho  oourt  retains  jurisdiotion  to  nodify  or 
▼aonto  it  «r  sot  it  aoido  and  nay  nntsrt&ln  a  notion  for 
oithor  purpose,  vfaiob  nay  bs  kopt  ^aive  by  proper  con- 
tlnMnness  until  disponod  of..  There  ore  no  terns  of  ths 
aunioipal  court,  and  the  i^eriod  of  thirty  days  is  sub* 
stitutsd  as  ths  tins  within  vhieh  the  oourt  aan  nodify, 
alter  or  Tanato  a  jud«;nent  or  entertain  a  notion  for 
that  purpose.  The  oourt  had  lurisdiotion  on  MoYanbor 
18,  1911,  to  aot  upon  the  notion  filed  on  "^otobor  14,  1911, 
bs«auss  ths  notion  «as  filod  within  thirty  days  of  the 
roaditiwi  of  ths  judgnont  and  was  kspt  alive  by  suooossIto 
ooatinuaanos.  If  ths  aotion  bad  boon  dnnisd  by  a  oonrt 
baring  statsd  terns  the  ordor  «ould  bars  boon  under  %k» 
oontrol  of  ths  oourt  during  the  tern,  but  as  thc're  are 
no  Ksras  of  the  aunioipal  oourt,  Jurisdietion  orer  ths 
judgaont  «as  sndsd  vhsn  the  aotion  iras  dsnisd,  aad  a 
ruls  applieabls  to  a  oourt  haTing  terns  sonld  not 
possibly  %pyly.  Upon  the  denial  of  the  aotion  on  Raroabsr, 
18,  1911,  the  judgaent  beo.^as  final  by  the  sxpross 
proTision  of  seotion  31  that  it  should  not  thereafter  bo 
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•ubJ«ot  to  b«  8«t  aside  •■o«pt  up«i  appeal  or  irrit  of 
•rror,  or  by  «  bill  la  •qultjr,  or  %  p«tltloB  ooataia* 
lag  all  tbe  •■aoatall  faott  to  sua in In  «uoh  a  bill, 
Tbo  action  of  the  Judge  in  enttrint;  subsequent  orders 
was  aot  only  ooatrary  to  the  evprea  >  proTieioae  of 
tha  atmtutfi,  but  was  oontrary  to  the  prinoiplee  upo« 
whioh  jufltioe  la  ndainistered  and  th«)  rights  and 
interests  of  litigaata.  vhioh  require  stability  aad 
finality  in  judgaenta** 


The  judgaent  of  tbe  itunioipal  Court  of  ^ioago* 
entered  oa  May  36,  1929^  ia  r«Tersed  and  the  oauaa  ia  reaaadad 
aitb  directions  to  T&oate  aaid  Judgaeat, 

flLSOK»  k',J.   AMi)  iiOLOOA   J,  coitctm. 
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Opinion  filed  Jan.  2,  1930 
Mil.  <niSTIOE  RYSXA  <iellT«r«d  %h«  opinion  of  th«  eourt. 

Hi«  plaintiff  reooT«r«d  a  Judgamt  bjr  oonfMsloa*  i» 

tb«  «*unlolpal  Court  of  Ohl<mgo»  Against  the  dcfottdaat  for 

flfOOO.OOf  )»elBg  %h%   prinoipal  aaeunt  du«  upon  a  proBltsoxy 

not««  together  1^1  th  Interest  and  oosts.  The  note  was  dated 

January  18,  19S»,  made  payable,  ninety  days  after  date,  te  the 

order  of  H.  L.  H&ll,  and  was  signed  by  the  defendant.  It 

was  endorsed  ae  follows: 

*B.  L.  Hall 
Belsoa  &  Lurie  Aeoount  8o.  I 
Belson  &  Lurie,** 

The  Judgnent  was  opened  and  the  def^ndnnt  glTsn  leare 
to  plead*  A  trial,  without  a  jury,  was  had,  resulting  in  a 
finding  and  judgment  in  faror  of  the  defendant. 

It  afpears  fron  the  eridenee  that  the  plaintiff  was  a 
broker  and  financial  agent  oaployed  by  Belson  6   LiiJif,a  oonoem 
engaged  in  the  produce  business  in  the  Oity  of  Chieago*  His 
title  to  the  note  is  not  questioned.  lall  and  the  defendant 
were  engaged  in  the  s^ae  bueinees.   Rail  bought  potatoes  frea 
Belson  I  iMTlB   and  eeld  potatoes  to  the  defendant. 

The  defendant  gawe  three  oheeks  to  sail,  e^eh  Mde 
payable  to  his  order.  One  wae  for  ft500.00  and  here  the  date  of 
April  18,  1338,  the  second  v%»   dated  April  37,  1988,  and  was 
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f«y  fasO^OO,  ftiid  tht  third  wnm  dat«d  April  30«  lf88»  nmA  vac 

la  tht  «tta  of  |a6f*00.     Ka«h  oh«ok  ««•  •adorsed  as  follvvt: 

'iB  pmyaeat  of  note  du«  VlS/at,  H.   U  Hall« 
To-H«  Puro  Vood  Produotfl  Oe.«  Jobs  H* 
ABdorson,     r^id  7/37/28. « 

It  1«  ooQOOdod  th«t  tha«o  ohoelct  wore  glTon  to 
lall  for  the  purposo  of  oaiibilBg  hi«  to  pay  tht  note  in  uutttioa^ 
vlth  iattrtat^  but  tht  aott  vaa  not  paid  bjr  hia  or  bjr  tht 

dtfMldMlt. 

WhOB  tht  ohtokt  vtrt  dtllTtred  to  Hall  tht  Bott  vat 
BOt  produoed,  but  w&t  Ib  tht  potattaion  of  BtiaoB  4  Lurio^ 
or  th^ir  ag«nt«  for  oolitetion* 

Tht  dtfendantf  in  aupport  of  tht  judgatBt  of  tht 
trial  oourtf  o  nt»nda  that  thtrt  iraa  a  oourat  of  dtaling  bttvttB 
tht  partita  in  inttrtat  «hioh  waa  taAtasount  to  an  authbriaatit* 
fr«i  BtltOB  A  Lurit  to  tht  dtftndant  to  Ntk^t  pajratnt  of  tht 
BOtt  to  Hall*   With  Htkiu   oontirrntioB  vt  ORttnot  agree. 

Htithtr  Btlaon  i   Lurit  Bor  tht  plaintiff  trer  had  lay 
dirtet  buaimaa  dfillBgs  or  tra&aaotiona  with  tht  dtfand^nt* 
txot^t  in  oonnaotion  with  tht  payatBt  of  tht  nott  in  qutatioB. 
for  a  ptriod  of  thrtt  or  four  ytara  Hall  Wag^t  potatota  froa 
BoXbcm  *  Lurit  upon  ortdit.  Ht  sold  potatoos  to  tht  dtf end»nt 
aad  txttndtd  ortdit  to  it*  during  tht  taat  ptriod.  Tht 
dtftadaat  waa  apparently  short  of  funda  and*  froa  tia«  to  tiat» 
gaTt  ita  notta  to  Hall*  aadt  payablt  to  hia  or  hit  ordtr.  Rail 
would  than  tndorae  tht  notta  and  dtliTtr  thta  to  Btltaa  *  Lttrit. 
Later  H&ll  would  pay  tht  notta  tithtr  with  ehtoks  of  tht 
dtftndant  aadt  payablt  to  hia  ordtr,  or  with  hia  own  ohtoka. 


«jsol^s»vp  itt  fttf«»  •di  t^  o#  flil4^  gttiiUtf4Ml»  t«  •••qici»i  «»<ij^  tot  XJjBtt 
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If  h«  pAld  with  hi*  own  oh«ok:s»  h«  would  I«t«r  ree«iT«  ohtokt 
ttmn  th«  def«ndeint  in  oorrAapondlng  asounta. 

It  is  «pp4sinuit,   froa  th«  eour»«  of  do&llBg  botwoon 
tho  partios  in^lvod,   that  Bolaon  &  Lurie  ntTor  axtondod  any 
ovodlt  to  th«  dafaadanti   thitt  thojr  noTor  aooapted  ita  aotaa 
lA  oatiaf action  of  the  obligatiosa  of  Hall;  but  that  tho  notot 
of  tho  dofondant  woro  dopositod  with  tho«  mi  tho  undoratandiag 
that  HaXi  would  aoot  his  own  obiigations*  oithor  i^ith  hla  ova 
ohooko  ox  thoso  of  tho  dofondiokt. 

For  the  foregoiag  roaaons  tho  judgment  of  tho  Munielpal 
Court  of  Chioftgo  entered  jaauary  38«   Idat^  aad  Tao&ting  tho 
J«d«soBt  by  oonfooaion«  is  reworsod,  and  the  oauoo  is  xecandod 
»tth  dtteotiono  to  ^ya<»-t<h-4ho~jiiijMBt"0f~Ja«uigy'  »a»  iM»» 


jnOOtfKMT  RtfCIISEO  AjlO  0A08I 
HSMAJDCO  fin  OZMOTIOW. 


fflLSOl*   P.J.    AMI)  HOLDOK*   J.   QOMOUR. 
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Opinion  filed  Jan  3,  1930 
ilR.  JUinOC  RniSR  d«llT«red  tb«  oplAioa  of  tht  o«uvt. 

Oa  JwM  3«  IdaT,  th«  i>laiaUff  brought  suit  in  tk« 
•«peyior  Oourt  of  Oook  Jounty  to  reooTer  daanget  for  ptrsonal 
InJurftAa  fluet&ined  by  hia«  a,«  the  reeult  of  being  ttmok  by 
an  ftiatooiobile  orned  asd  operated  by  the  defendant. 

The  original  deolaration  oonaieted  o<  one  oount,  vhieh 
ohargoA  aegiigenoe  in  general  temo.  Wter  four  additional 
ooxinte  vere  filod«  the  firet  alleging  vilful  and  vttnton  oonduet 
oa  the  part  of  the  defendant,  the  iseoond  ohnrging  him  with 
failure  to  have  hie  autoaobile  under  proper  oontrol«  the  third 
alleging  failure  to  k:eep  a  proper  lookout,  and  the  fourth 
obarging  hin  with  failure  to  aound  hie  horn  or  to  giro  any 
warning  of  the  approaoh  of  his  autoaiobile* 

In  anaver  to  a  epeoial  interrogatory  eubnitted  to 
then  by  the  oourt.  at  the  inetanoe  of  the  plaintiff,  the  Jury 
found  that  the  defendant  vae  not  guilty  of  wilful  and  wanton 
niaooadttot,  ae  oharged  in  the  firet  «tdditional  eount  of  the 
plaintiff 'e  declaration.  They  brou|^t  in  a  general  werdiot 
finding  the  defendiant  guilty  and  aaeeesed  the  pl«iatiff*e 
danagea  at  the  auM  of  )»3T,900«00.  JudgiMttt  waa  entered  upoK 
the  werdlot  and  the  defendant  appealed. 

Ao  to  oone  of  the  faota  there  ie  ao  OMiflict.   ^he 
aooident  haopened  about  2  o*oloek  on  the  afternoon  of 


•Cf  \ 


OSeX   «S  net,  b^in  cciiiiqO 


■  l'^f!f>/^\ 


-  8  - 

8tpte«b«r  31«  1936,  qb  8«uth  ;\«at«ni  Air«aut,  in  the  Jitj  of 
Lak«  iTorvat*   At  the  point  is  q[u««tiwi  the  street  «»•  a1»«ut 
tveaty  feet  wide.  The  eky  «me  elaftr  and  the  euxfeoe  of  the 
street  dry  sxeept  th«t«  aocording  to  the  teetiaoay  of  the 
dofenduit*  thers  vae  oil  oa  a&oh  side  of  the  street  «hieh  had 
leaked  froa  the  paaeiag  AutoaoMles.  The  plaintiff,  the 
operator  of  &  laundry  truok,  had  parked  his  traok  oa  the  east 
side  of  the  atreet,  f»^eiag  north,  while  he  dellTored  a  bundle 
of  laundry  to  a  oustoaer  on  the  vest  side  of  the  street.  It 
aas  a  north  and  south  street.  After  aaklac  the  delirery,  the 
plaintiff  raturaed  to  his  truok  and  was  hack  of  it  whsa  the 
dtfeadaBt*e  oar  s truok  hia.  He  was  oaaght  bstweea  the  freat 
iBuaper  of  the  defendant's  oar  and  the  rear  bualMr  of  his  truok, 
vith  ths  result  that  he  suatalaad  a  eeapound  ooaainuted 
fraatars  of  the  right  feaur  above  the  knee  and  a  ooapouad 
fraeture  of  ths  left  leg  betweea  ths  kase  aad  the  aakle. 

Kroa  the  plaoe  of  the  aooldsnt  peraoas,  usiag  ths 
higlkaay,  had  aa  uaolMtruoted  tIsw  for  a  distaaoe  of,  approx* 
laately*  half  of  a  aile,  to  the  north  and  to  the  south.  It 
vas  a  sparsely  settled  distriot.  There  were  oaly  three  Tehisles 
la  the  iaaediate  wleinity  at  the  tiae  pl&intiff  was  injured, 
t.  ■•,  his  truok,  the  deff»ndaat*a  autoaobile  aad  a  ford  auto* 
aobile,  oocupied  by  a^  saa  aad  his  wife,  whioh  v«s  southward 
bouad  oa  the  hi|^«ay  in  question* 

Tht  plaintiff  testified  that  he  aaa  thirty-two  years 
•f  afO  aad  aarried;  that  he  had  llTod  ia  Lake  Forest  all  of 
his  life,  exoept  for  the  aiaeteen  K>nths  whsn  he  was  in  araqr 
serrioe,  and  that  he  had  been  in  the  laundry  business,  oa  a 
toanission  basis,  sines  1933;  that  on  the  day  in  queatioa  he 
aaa  deliwering  laundry  along  hM  route  as  he  prooeeded  northward; 


-  «  • 

•lit  !•  ••slUfS  nM  bMM  94Mii«  »JriP   \dB  a^t      .•liXit  ^$»«^   iEt«t«r# 
btiti  tf»i)f»  tf»tv#«  »4^  to  ^H*  iOJt»  tto  Xio  SAW  <rx*tft  «#«tai«»t«ft 

•Ibaad  n  i^»««viX»&  •«(  »lli(«  ^d^'s&n  ^Aioitl   «r<»»«;r«  ttif^  to  ofti* 

J&iiwo<j»o®   «  l>ii«  »«ii:i  ©ili.^"  s»vo6&  t:i?i6»^  *?Jfei'X  »rf#  t«»  '»%aiws%\ 

<>T«>ic^<f«  «td  ««i^.M£iib  .?'  tot  iraj^  &«^oj?it#ftcf0flta  etm  JbiMf  «t**4B^ 
9&l9td9r  t>mrtli  xlts<^  9%f§v  -J^t^ift     a^itiait  Imi^l^^s  ^i<«»tttjfiii}»  &  -.mam 


•  3  - 
that  h«  p*rk«d  hla  trutk  liwMdi&tal/  opposite  tb«  horn*   of  obo 
•f  bis  ou«toa«r««  ir«l)io4  atnMW  the  otroct  with  «  Imndlo  of 
XauadTy^  dtllTorod  it*  and  th«ii  procoaded  back  aoross  tbo  etroot 
to  the  roar  ond  of  hit  truok;  that  vhoa  ho  o»«o  out  towntrio  tbo 
•troot*  Oft  tho  voat  parkva/*  ho  lookod  both  rays  aad  did  not 
aoa  ftnything  within  thre«  hundrod  or  four  hundred  foct;  that 
ho  did  not  run  eithor  baok  of  or  in  front  of  an  autoAobiio  ha 
ho  orooaod  the  atroat  and  did  not  aea  either  tbo  Ford  autoii^hilo 
fOiag  iouth  or  the  automobile  l«ion«ing  to  the  defends nt,  until 
k«  f««Bd  hiaaelf  pinned  in  between  the  defendant* a  autoaobilo 
and  hie  own  truok*  and  that  as  ho  prooeeded  soroaa  th«  atreet 
he  did  not  hoar  or  aoe  Eaythlng  eoalng* 

The  laundry  truok  had  an  enoleood  body  with  two  doora 
in  the  re«r«  opening  outwards  frooi  the  eenter.  The  plaintiff 
aaid  th«t«  whoa  he  returned  to  hie  truok*  he  rent  to  the  rear 
d  it  for  the  purpoee  of  arranging  the  bundleo  of  laundry  for 
ooaTenionee  in  avsJcing  future  deliwerioa,  and  that  he  was  ao 
•agagod  for  about  thirty  aeoonda  before  he  wao  atruok  by  tho 
def'ad&at*a  autoMObile. 

There  ia  aMOh  diaouasion  in  the  defendant's  brief a  about 
tho  faota  aa  to  the  direotioa  in  whieh  the  plaintiff  «aa  faood* 
at  or  jttBt  before  tho  aonoat  of  iapaot*  and  whether  he  vao 
•taading  or  sowing*   There  waa  a  oonfliet  in  the  erldenoe  which 
proaentod  an  iaaue  for  the  Jury.   ^^.Taa  if  the  plaintiff  waa  faoing 
•ast  »nd  waa  sowing  in  that  direotioa  when  the  defendant  first 
saw  bia*  as  oouasel  contend*  it  dose  not  neooaaarily  follow  that 
tho  plaintiff  was  at  fault*  or  that  the  defendant  was  not  guilty 
of  negligenoe*  The  outst<inding  faots  are  that  the  plaintiff's 
truok  was  parked  on  the  extreiae  right  of  the  street*  faoing  north* 
SftA  that  ho  «ae  directly  i;»iok  of  it  whsa  the  oellision  ooourred. 


•  «  - 

tfoa  liifr  i^^ii  iietJS^  H7o<f  t»^Sla«£  •«{  «x^*it^*^?  ^^#  ^^^  ^>0  ,i;^»«f«t« 

•«  9li4«ao#.<j«  a»  to  #AC'tl  ^Jt  ,«•  la^  ^^>M  t^tftlfi  isirt  t-:^  hit  •M 
•Xi«fift4io#£E«  A<iiii»1  i»e£#  %»ii.iif^  #««  ^&n  ^Jjt&  M»  Huftta  9^i  feo««4^« 'M 

fn^xfui  *?t#  ««©toj£  Jb«iN»»«<y«^  •«(«<?  tiiif#  l>j«[.«  .sointj  «i^e  »liS  Jlifs 

%«£t3&i^'3^s  »d  si^dtr  «9«jd!$  |t|j|« 

X*Xuj»  #oa  a^w  tj«s«hc*t«fe  »«^^  Jjt/!;'  >rf# 

»rf#to«  s6i»/!'t  «#»#T(ri)  iiiiit  t«  ^iJiait  »«.«•*#*'  -itifti  **#'i«trt> 


-  4  - 

lifr^d  arltt«Ad«B  t^vtifitd,  \>j  depoaltioii,  th«t  lit 
was  a  butlar  for  0.  J«  Owaiuif  a  Llautaaaat  ooioaal  la  the 
UAitad  dt&taa  regular  armf,  atatloaad  at  fort  Sh«ridaa«  Illiaolt* 
and  th«it  his  «if«  ?ras  saploysd  la  the  saas  housahold}  tkat  on 
tlio  oooasloB  la  quaation  ba,  aoooapaaiad  by  bis  irifa«  was  drlfiaf 
liis  Ford  tourittg  oar  south  oa  the  strsot  on  »hieh  the  aocidsat 
happSAOd}  that  h«  saw  the  laundry  truck  and  the  approaohing 
autoawtoilo  of  the  dofondaat,  tout  did  not  see  the  plaintiff  until 
ho  hoard  a  oraoh}  tliat  ho  walked  haoh  and  saw  the  plaintiff  lying 
liotwoea  the  two  autoaobiloo;  that  ho  haokod  up  hie  autoaohilOc 
whioh  was  about  throe  oar  xengths  away  when  ho  hoard  the  oraoh, 
and  took  the  plaintiff  to  a  hospital,  and  that  when  ho  oew  the 
defendant's  autosK»bile,  just  before  the  aooident,  it  wae  going 
fifteen  nilea  per  hour  %r:d  was  on  the  oaot  aide  of  the  street* 
Re  eaid  that  by  a  oar  length  he  had  in  mXnA  a  dletanso  of  fifteen 
or  eighteen  foot.  Re  finally  said  that  he  woo  about  11&  !•  ISO 
feet  beyond  tho  plaoo  of  the  aooident  ^rhon  ho  stopped  hit 
autoaobile. 

Lottie  Crittondon  testified  thst  she  was  the  wife  of 
Alfred  Crittendon,  and  was  with  hin  in  the  Ford  autosMbile  when 
the  ftooident  happened}  that  tho  laundry  truok  was  about  two 
blooks  distant  when  she  firot  saw  it{  that  ehe  saw  ths  plaintiff 
oross  the  street  in  front  of  tho  oar,  in  whioh  alio  wae  riding, 
at  a  diatanoe  of  ton  to  fifteen  feet  away}  that  vhen  she  firet  saw 
him  he  was  about  half  way  aoross  the  street}  that  when  he  arriwod 
book  of  his  truok  the  defendant  *s  autooobilo  woe  *  right  behind* 
hi«,  and  that  when  oho  firat  saw  the  defendant* a  autonobile  it 
was  fifteen  foot  away  and  tho  oar«  operated  by  her  hueb^nd, 
had  Just  (>«saed  th«  truok.  She  further  toetified  that  her 
hueb^nd  was  driring  at  the  rate  of  about  ton  ailee  per  hour, 
that  the  defendant's  oar  was  going  fifts«n  ailee  per  hour,  and 
that  her  httsbs<!^nd*s  autooobilo  was  about  t^o  oar  lengths  beyond 
the  truok  when  she  ho&rd  the  oraoh. 


««.#»i0  {fti«Mte«t«w^  «K»ii  drf;f  Mi  btmJt^*  M^  •11»  alif  ^J^i  bam 

l4ii»M  itUalMM  9^^  ^^«  ^(^<^  f^^^  ^'^^  ^9&Bim9^Ht'  ai(.t  ^e  aiiiSmi&tifi^ 
S«|i«£  ituiafig£^  ttiS^  «««  ta*  Jkii^  irt^Jim  »f(  #«^ii    {^s^t^  «  M^tf  vif 

allies  Mm  i.i   ^tmbi^tm  lirfy  9»t«wil  t««ft   ^^lisf^ns^^-'-^'f  8*^«rt*«»l»* 

>©  »liw  ?>:-:3-  p'^'h--  ftt^ft  ^^-dt  b{StXtiiuts>t  acba^j-  .)o.j 

'^.^ii^JJti^  fiStS  ^*^  9iim  9miii  {ti  -vm  tmUt  9du  m^^  i&^i^m  «Mm£4 
we^  $9t%il  #4b»j|ft4»  iTjBt^l   i^'»»fA  #««9:  ct«««^.itt  oa  n^MT  t«  m»m$9JU^  »  t» 

n^  fMt  imi\kt9»t  ««<ttitx/V  i*j<a     •.^oitnr  »<»  i>'^«»js<T  J  nut  *:«rt 


-  •  - 

Tb«  (l«f«adRa%  testified  thmt  hf  im«  «  la«ytr»  »»d 
••T«fttf->ott«  y«»r«  of  ag*  at  tht  %!■•  of  tht  trial;  that  althongli 
h«  r«?a  gla«a«««  to  oorroot  an  aotlfiHitlMi«  his  oyoaight  »aa 
(•Od;  that  ho  wa-a  driving  a  oaa-ooat«4«  tlnroo  paoooagor  eahriolot* 
Hudaon^  and  mo  aoooapoaiod  by  hla  oifo  and  a  4yo.  Hllloi  that 
tho  brakoo  OB  hio  autoaobilo  woro  iB  giBod  OBBditioB  oBd  that* 
at  tho  j>Xaoo  vhoro  tho  aeoidoat  happOBod«  tho  otroot  rao  payod 
«ith  brloiLOf  worn  a«K>oth  ob  t&oh  oida  of  tho  oil  trsioita*  aado 
hf   the  autOMoMloo  pooslBg. 

80  further  toatlfied  that  he  firot  eaa  tho  truok  whOB 
lio  BOB  tvB  or  two  BBd  B  half  iilooko  south  of  it,  and  that  ho  w«b 
about  £  hiook  or  a  bleok  aad  a  half  aouth  of  tho  truok  vheo  he 
first  oboerred  tho  rord  nutoMoblle  ooslBg  ooutb^  at  a  distaBOO 
of  two  blooka«  or  aore,  north  of  tho  truok;  that  ho  oa»  that 
tho  Ford  oar  was  aoirini^  a^t  a  higher  rate  of  speed  thaa  Me  auto- 
aobile  and  would  reaoh  thb  truok  first;  that  )rh#n  tho  lord  ear 
was  opposite  the  drivo«ay«  loadlBg  iato  the  preaiaee  where  the 
plaintiff  had  deliTored  the  bundle  of  laundry,  he  saw  the 
plaintiff  aloog  tho  odgo  of  tho  etroet*  about  the  aiddle  of 
tho  plaoe  rhor<i  the  driwoimy  ontar«d,  apparontly  waiting  for  the 
Ford  to  pane;  thnt  he  aotiood  th^  t  the  plaintiff  aorod  out«  and 
tho  ford  autOBObilo  passed  quiokly,  reroallBg  tho  plaintiff 
paooiBg  right  la  the  aiddle  of  tho  spaoe  whioh  the  defendant 
BBB  going  to  driwe  into  to  pass  tho  truok}  thi^t  the  rear  ead 
of  the  Ford  autoaobile  had  paaood  tho  froBt  oad  of  hie  mutoaobilo 
«hOB  he  obsorwed  the  plftintiff  at  a  distaaoo  of  about  fiftoea 
foot  baok  of  tho  ^ord  autoawbilo;  %bat  ho  iaaodiateljr  applied 
both  tho  sor^ioo  and  OMorgonoy  brakes,  but  that  his  autoawbilB 
slid  twenty  to  t«^onty*fiTe  feet  until  it  struck  tho  plaiatiff, 
and  ho  had  no  poaer  ower  it;  tttat,  «hen  ho  applied  tho  br%kee, 
he  turned  his  autottobilo  slightly  to  tho  oast  beo^use  it  was 
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-  •  - 

f»rth«r  out  in  tkm  mXft   thma  the  truok  aad  h*  wrnnt^d  to  g«t 
la  ttiT   •nou«h  to  glT*  th«  plaintiff  a  ehano*  to  taTo  hiaoolf  oad^ 
that  h«  did  Bot  hava  tiaa  to  aouad  hit  hon,  that  tho  ooovi^ats 
of  hia  autoaobilo*  inoluding  hiaia«lf,  ooranaid  ot  "hollarad*, 
that  that  the  plaintiff  gaTo  no  hood. 

Tho  taatinony  of  *tf»   Hillo  was  oubataatially  tho  oaao 
no  that  of  tho  dofondant  oiceopt  oho  oaid  that  ohon  aho  aaw  tho 
plaintiff  in  th«  oiddle  of  th«  otroet,  aoTing  ooot,  ho  oao 
noTing  no  faot  ao  ho  oould  and  oao  otopping  lilpolf  to  got  to  hio 
tmek* 

Oounool  for  tho  dofondant  aay  that*  booauoo  it  appoavod 
froa  tha  oridonoo  that  thoro  wao  a  privato  drirovax  loading  iato 
tho  rooideneo  whoro  tho  plaintiff  doliTored  tho  btmdle  of  laundry* 
ho  vaa  guilty  of  maintaining  %  nuisaaoo«  by  lo«Ying  hio  truok 
parkod  la  tha  atreet.   It  ia  oonteadod  that  thio  aot  oa  the  part 
of  tho  pl«intiff  van  tho  proxiaato  osuao  of  tho  plaintiff *a  injur- 
loo  QXg   at  loaot*  that  it  otHntributod  to  n%u»9   thoa.   Oa  thio 
thoory*  throo  Ixutruotiona  were  oubaittod  Mind  roftisod*  la 
rafuoing  to  glTO  thoa*  the  trial  oourt  did  not  err.  The  plaia* 
tiff  »ao  eagagod  in  a  larful  buoineoa  and  «r»o  not  wiklag  aa 
ttnuau»l  or  unlawful  uoo  of  the  high«Miy  in  quootioa.  ETon  if 
ho  wore  aaking  an  unlawful  uoo  of  tho  atroet*  it  dooa  not 
aoooooarily  follow  that  ouoh  uoe  oonatitutod  aogligonoo  on  tho 
part  of  tho  plaintiff. 

Whoa  tho  plaintiff  took  tho  witaoaa  otand  he  wma 
aokod  by  hio  oounool  if  ho  wao  aarriod.  Tho  aaowor  wao  la  the 
affiraatiTO.   Sororal  queetiono  wore  thoa  aokod  hia*  to  whioh  ho 
■ado  replloo*  before  oounael  for  the  dofondant  raiood  aay  point 
abo«tt  it  bolag  iapropor  to  ask  tho  plaintiff  if  he  wao  aarriod. 
Counsel  then  aoTOd  for  the  withdrawal  of  a  juror  and  a  oontin- 
u»noe  of  the  eauee*  oa  tho  ground  th<t  deunaol  for  tho  plaintiff « 


-  a  - 

9A$  «4m^«ij[a  it«^.<f^'  ijnM  biMn  m»  ^n^<sttk»  ■  "iit  *'^t  :   «« 

c?«l  3ai2>jMiI  t'^irSir-*T&  dfi^Vt'^fi  ^  *«-^  «««<«#'  **<!#  99a»ht^m  9iF.^  «^1 

,tta5  »Ai  m  *ft*  ■  -i*?*  fe»A«^^t«NSts   =.  »im'S$a  salt  «si:  btihtsq^ 

a*^  ■sjflii.?^*  ^c.«  Mew  »«*>  »«e;fli#!04  £*/t*«X  /»  ml  dNlg^Httii  ««w  tmw 


-  7  - 
IB  hl«  OF«liiB«  ■tmt«H«nt*  «tat«4  to  th«  jury  that  tht  plKlntiff 
WkM   a  aarrltd  man,  «b4  that  th«  oourt  had  •ustAlnod  an  objtotlon 
t«  tha  atataaant  on  tha  (raund  of  ita  laaattriality.   Th«  aotloa 
to  withdraw  «  Juror  waa  daalad, 

la  aupport  of  tbalr  oontentlon  that  tha  trial  oourt 
ooaaittad  rawaraibla  error  in  this  ruling*  oeonaal  hawa  oito^ 
two  daoisiona  of  tho  Supraaa  Court  oi   this  Stata.  One  af  tha 
•aaoo  la  jiOOarthT  t.  &  prime  Vallay  tfoal  Qo.aM  111.  47S,   In 
that  oaaa  oounael  for  the  plain tiff*  in  hi*  opaning  •tatoaant 
to  tha  jury*  st^tad  that  tha  plaintiff  luid  m   wifa  aad  fiwo 
ohildroB.  ^n   ohj notion  to  tha  atataaaat  waa  interpoaad  and 
auatainodi.  In  thft  oxaelnation  of  ona  of  tha  vita«s««a^  oounaol 
aokod  a  OiUOotloB  whioh  l^Jae  ^uprava  Oourt  oonaidarad  wall 
adaptad  to  intiaata  strongly  to  the  jury  that  tha  defendant  waa 
inaurad  againat  iiahility  for  aeoidontn  of  tha  oharaoter  inwolwod 
in  tha  oaae.   Th«  oourt  held  that  th«ro  w«a  no  juatifioation  for 
injaoting  lOioaa  laattara  into  thO  oaaa*  that  it  waa  ohrioualy  dona 
for  tha  aola  purpoaa  of  prcjudioiag  tha  Jury*  and  that  tha  error 
waa  of  auoh  a  oharaoter  that  it  oould  not  ha  ourod  by  an  liiefglii 
or  a  roaittitur*  Ho  authority*  howawar*  h«ia  b««n  oitad*  holding 
that*  in  a  peraonal  injury  suit*  the  rafaranee,  by  atateaent  or 
teatinony*  to  tha  aera  faot  that  tha  plaintiff  hao  a  wife*  oon- 
atltutea  raweraibla  error* 

In  tha  inatant  oaae*  wo  night  well  diapoee  of  oouneela* 

eont«ntion*  on  thia  point*  on  the  ground  that  their  objootion  «Bd 
aotion  to  withdraw  a  Juror  oaae  too  lata,  we  are*  howewer*  unable 
to  peroeiwe  how  the  ayspathiea  or  prejudioea  of  the  Jiurora  would 
bo  affeoted  by  the  atatonont  or  proof  of  the  aere  faot  that  the 
plaintiff  had  a  wifag  A  large  poroontaga  of  ten  of  the  age  of 
tho  plaintiff  are  Harried*  In  addition  to  that*  anny  of  then  h^we 


'■^#r.r*  i??^       t'Si^tHifittx^f 


.     ;cs;.t:?s»t 
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-  8  - 
ohllArMi.  'rh«9«  axe  aatters  of  ooaaon  imowitdct. 

After  th«  deftadant  had  rested  his  oast*  ho  «••  reosiIloA 
to  tho  fltMud  toy  oounoel  for  tho  pinintiff  and  aokod  If*  at  tho 
tiao  'ind  JUBt  bofore  tho  aooldent*  ho  did  not  boooao  Tory  ouoh 
•Oftfiiood  and  If  ho  did  mot  otato  to  a  wta  maaod  Ouiia  and  tho 
Ohiof  of  PoXioo  of  Idike  i'oro^t*  a  f«v  dayo  after  the  aooident* 
that  he  toeoaoe  oonfused  and  that  that  vao  hoir  the  aooident 
lMipf>OAOd*  Hia  anowero  to  theoo  quoetioao  wore  in  the  negatiro. 
Fi&intiff*o  ooxuieol  then  oailed  Dunn  to  tho  stand*  who*  otrer 
otojeotlon*  testified  that  the  defendant  did  etate  that  ho  had 
boooBO  oonfused.  The  oourt  refused  to  pemit  oounoel  for  tho 
A«f«l4nnt  to  ehov  ^at*  at  the  time  i^onn  talked  to  tho  defendant* 
ho  had  a  warrant  for  tho  arteet  of  the  defendiint  and*  that  in  tho 
OToning  of  the  day  on  whioh  the  aooident  ooourred*  i^unn  %nA 
two  other  police  offioera  oallod  at  the  defendant's  hoao  and 
threatened  hin  with  arrest  unless  ho  agreed  to  Toluntarily  appear 
in  tho  iAke  'oroet  police  oourt*  The  defendant  wae  permitted  to 
testify  that  he  made  no  statement  to  any  of  the  offioore  about 
his  hsTing  become  oomfmood.  These  nainc*  •'  t^«  trial  oourt* 
if  improper  or  erroneous,  word  not  of  suoh  a  nature  as  to  warrant 
a  reversal  of  the  judgment* 

It  ie  further  oont ended  by  oounsel  for  the  defendant 
that  the  trial  court  erred  in  refusing  to  enter  judgment  in 
favor  of  the  defendant  under  the  firot  additional  count  of  the 
declaration  after  the  jury  had  made  a  special  finding  that  the 
defendant  was  not  guilty  of  i^ilful  and  w.«inton  oonduot*  that  the 
oourt  also  erred  in  not  directing  a  rerdict  in  favor  of  the 
defendant  no  to  the  first*  second*  third  and  fourth  addltionul 
oounto  of  the  deolaration*  and  that  tho  verdict  is  ezoesslve* 
rsgardlees  of  the  character  of  the  in;)^Iriee  sustained*  booause 
the  evidence  disolosod  that  the  plaintiff  «ms  earniag  ' ^5«00 


-  •  • 
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-  9  - 

%•  #40*00  par  wok  amd  that  the  bum  a««rd«d  by  th«  jury, 

InTcstcd  at  the  rate  of  ttjk   p«r  amuui*  vould  produo«  aa  annual 

iaSMW  af  |(1*S7&«00  and  lanT«  tha  T>rinoipal  intaot.  Tbaat 

points  aro  without  aerlt.  ^cy^ntffy  t.  i  anntylTPnin  R.  Oo, 

361  in*  App*  M99  and  eaoaa  thara  oitad* 
« 

ma  fa«ta  In  aYidanoa  praaantad  iasuaa  afeleh  ahauld 
proparly  be  aubaittad  to  a  Jvy.  Tb«  atory  told  by  tha  plmin* 
tiff  vaa  not  an  laprobabla  ona  and  the  jury  Mid  a  right  to 
b<9lieT«  it.   If  thay  did  beliava  it,  tha  plaintiff  w&a  entitled 
t9  t—vvt   and  it  aattera  not  thitt  in  aone  partioulara  tha 
plaintiff  waa  ooAtradiotad  by  hia  ovn  witnaaaaa.  Kr«»  Crittendot 
aaid  th«t  tha  plaintiff  oroaaad  tha  atraat  about  15  feat  in 
front  of  tha  i>ord  autoaiobila  and  raaahad  a  pln«a  of  safety  behind 
his  truok  before  the  i^ord  and  the  dafend?)nt*a  autoaobila  paaaad 
•ash  other.   The  plaintiff  said  that  he  did  not  paas  either 
In  front  or  in  the  rear  of  tha  Ford  automobile,  but  that  ba  was 
in  a  plaaa  of  safety  thirty  aeoonda  before  h«  was  struck. 

Orittendon  said  that  he  never  saw  tha  plaintiff  until  after  ha 

the 
was  atxuok.   Jrittendon  further  said  that  hs  beaked  hia  car  from/ 

aouth  to  tha  scene  of  the  accident.  Tha  p&4intif f  iaid  that 

Crittendona  oaae  from  the  north  and  stopped  where  the  plaintiff 

was  lying  bstween  the  two  OAra.  Tha  Crittendona  teatifiad  before 

tha  plaintiff  did.  If  tha  plaintiff  waa  willing  t«  coaait  perjury, 

it  would  hawe  baan  to  his  interest,  in  sewaral  raapacts,  to 

■aka  hia  testiwmy  aeoord  with  that  giwan  by  the  Crittendona. 

It  ia  finally  urged  that  tha  jury  awpirdad  axoeeaiwe 
daaages.  Tht  plaintiff  waa  about  thirty  years  of  ago  at  ths 
tlBS  of  tha  accident.  Bis  samings  aaountad  to  $3g.00  or  *40.00 
P9T   week.   Dr.  tha«dsr«  8.  i'roxmire  attended  hin  at  the  hoaoital. 
Ha  tea t if i ad  that  there  waa  a  ooapound  oodsainutad  fracture  of 
tha  right  femur  above  the  knee,  fragments  running  down  into 
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-lo- 
th* ktf   joint(  th&l  to«  X*ft  lag  «%■  broken*  with  a  ooapound 
fr«etui-»  l»etw««ii  the  kiiAC  and  the  ankl*.  Re  further  teetified 
that  beoauae  of  the  oondltiom*  he  ealled  in  a  bone  epoolaliet} 
that  the  plaintiff**  lege  vaore  plaoed  into  a  fraae  rlth  a 
Hodgskin  epiint,  frhioh  la  a  fra«o  aade  of  iron  with  baadagef 
■vuBg  underneath  for  the  leg  to  He    in  aad  equipped  irith  pull  eye 
and  ropea  to  pull  on  the  leg;  that  frea  3epteaber  23  to  Horeaber 
17«  thia  apparatua  was  uaed  vith  the  weighta  on  oontinuoualy} 
that  during  all  of  that  tiae  the  plaintiff  suffered  i««h  palm 
that  he  «&•  given  aorpbine  everyday.  He  further  tcatifiod  that 
Infeotion  developiNi  about  the  broken  bonoa  in  the  loft  leg  aad 
that  the  plaintiff  bad  paouaonia  for  a  period  of  ten  daye.  Ho 
aleo  testified  that  there  is  a  tviet  ia  the  left  leg«  a  oon- 
traotion  of  th*  miMlea*  and  that  those  oonditions  rill  bo 
per«iinent}  th^t  the  plaintiff  will  neTor  hare  %ny  use  of  his 
right  leg*  th%t  at  the  tiae  of  the  trial  the  sinuses  were  still 
draining  through  ths  skin  and  would  nerer  olear  up;  that  the 
knoe  is  absolutely  gons  and  that  the  Isg  should  be  aaputated 
bstwosB  the  knee  and  the  hip,  Ths  hospital  and  dootor  bills 
aiiounted  to*  approxteately*  I4*0(X>*00« 

The  aoount  of  the  verdiot  was  not  sxosssiTs, 

ror  the  foregoing  reasons*  the  JudgMat  of  ths 
Superior  Court  of  Cook  Ooxrnty  is  affirasd. 

junaniTRT  ArriRMto. 

VIL60N*    P.J,    AirO  HOLDOM*    J.    OONOUR^ 


•Y»Xltfq  dttif  ^•^qU.'p'i  taa  nl    eh.  &t  ^l  9^t  Tot  dtMmsnmhtai  ^mmm 
vnisBrctH  ef  SS  Ttttfws^qfr'^  e&il:  #)«£;#   j^oi  «(fl  a«  XXuq  ost  ••qo«  &«« 

iiX-t  •.-#«t/»i?  ■;siXi: 
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Opinion  filed  Jan.  2,   1330 


HA.  JOoTIOS  JtTMKft  deliT«r«d  th«  oplAlon  of  th«  oourt. 


Tht  plaintiff  filed  h«r  •ta%t««nt  of  olaia  in  tho 
Munleip«uL  vQurt  of  '>3hloa($o,  on  JtoT«abtr  14«  IMt.  Sh«  allogod 
th<^t  herhuob'  nd  diod  July  3»  X9a6)  that,  at  tbo  tine  of  his 
doath,  h«  »a«  a  aoaboT,  in  good  otanding,  of  tho  deftndcint 
olub  and  th)Jit,\Bid«r  the  prorisiMW  of  tho  by-Jawt  of  th«  olub, 
sho  «&8  •ntitlod  to  oortain  doe.^  oenefito  aggrogating  the 
•tut  of  i2t»5«00. 

An  iesue  ae  to  hex  hualt>and*a  standing  in  the  olub 
vao  raiaod  by  the  affid^Tit  of  aerite* 

Tho  plaintiff  took  the  witness  stand,  in  her  own 
behalf,  and  teetified  through  an  interpreter.  Her  testiaony 
throws  no  ^ight  upon  the  only  issue  presented  for  the 
ooneider%tion  of  the  trial  oourt.  >^ho  said  that  her  husbiLnd 
beoasM  a  ouMiber  of  the  defendant  in  1913,  that  she  deasndod 
payaent  of  the  death  benefits  and  that  the  defendant  refused 
to  pay. 


John  AloaaBder  was  then  eallod  as  a  witness  for 
exanin^tion  under  Reetion  33  of  thb  Nunioipal  Oourt  Aot. 
He  ti^etified  that  he  was  preeidoat  .^nd  ehairaan  of  the  defftnd'int; 
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-  a  - 

tlutt  the  plaiBtiff*s  hualMBd  b««Mi«  n  ■•ab«r  of  tb«  olub  oa 
r^inuary  4,  X939|  that  th«  dtf«nd«»t  wnis  tb«  cuoo««8or  to  an 
organltation  known  ao  tho  Liborty  Olub;  that  tho  plalatiff** 
tau«b&a<&  took  oTor  tho  aoabor  ship  in  that  olufe  of  i^otor 
Potrltlo,  vho  diod  owing  duoo  aaountlBg  to  IX.CX)  for  tho 
foav  I937»  whioh  the  pI«lnttff*o  huobaad  «••  roQulrod  to  paf 
la  OTdor  to  booo«i  a  aoabor  of  tho  dofondsnt. 


Tho  dofondsiBt  Introduood  In  eridonoo  tho  flYot  ^ad 
third  paragraphf  of  Artftolo  81  of  the  by-laws  of  tho  defendant 
whleh  roa4  ma  follovei 


"KTOxjr  aeabor  of  the  Oiub  ehall  pay  to  the 
treasury  as  follows:  35  oente  aonthly  duea  or  three 
dollars  (13.00)  per   ye»r.   two  dollars  ]iev  ye&r  to 
tho  death  fuad  and  25  oento  per  ye&r  to  the  flower 
fund  and  auto«oblle  fund«  and  35  oents  to  aalnt41a 
the  library,   ^loa  to  the  death*  flower  and  library 
funds  shall  be  paid  In  adTaBee** 

"A  aoaber  who  falls  to  pay  hie  nonthly  proportional 
or  other  payaents  th^it  are  equal  to  throe  aoaths  In 
Monthly  duee  shiLlI  hoTO  his  rights  smspended  to  the 
benefits  In  eleknesB*  and  being  In  arrears  for  dues  for 
four  son the »  shall  not  get  death  benefit.   Bat  all 
other  rlghte  shall  be  preserred  until  Ms  elialnatioa 
froa  the  Oltib.'* 

and  aleo  pcragyaph  9  of  Artlele  &«  profidlng  that: 

"The  de^th  benefit  shall  be  paid  If  the  payaeats 
of  dues  of  the  deceased  are  not  In  arrears  for  four 
aoaths  of  If  there  are  no  other  flaee  (fines)  aaountlng 
ts  ths  same  sua*" 


The  only  proof  of  the  payaent  of  any  duee  by  the 
deoedent  was  a  doouaent*  in  tfhleh  the  entries  were  aade  by  the 
sssretary  of  the  defendant.  It  shoved  that  the  only  p^^ynents 
aads  were  11.00  In  tturoh  and  U.DO  In  June  of  the  year  193a« 
The  first  payaeat  was  eredlted  to  *ray>«ent  for  fast  year  dues* 
and  the  other  to  "Death  Benefit  Fund.* 


-  «  - 
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-  3  - 
Th«r«  la  no  •Tid«]io«  in  the  r*oord  showing^  or  tending 
to  otaowt  tbnt  the  deeedentf  or  nay  oao  repreeenting  hia« 
directed  or  roQueeted  the  defendant  to  apply  theee  pejaeats 
la  aajr  other  manner,  or  that  they  were  iaproperly  applied. 

FToa  the  foregoing  it  appoaya  that  the  deeedeat  was 
not  a  aeaber,  in  good  otaading  of  the  defeadaat  oiub,  at  the 
tiao  of  hie  doath«  so  an  to  entitle  the  olaintiff  to  reeorer 
tha  aaauat  provided  hy  the  toyiavs  n«  a  daath  benefit. 

The  oaee  vae  tried  by  the  court,  without  a  jary^ 
reaulting  la  a  finding  in  faTor  of  tbe  plaintiff  and  a  jadgiMat 
upoa  the  finding* 

For  the  foregoing  reaaoaa,  the  Judgeeat  of  the 
Munioipal  dourt  of  ^hioago  1^  rf^wereed  and  jndgaent  for 
ooate  entered  here  in  fawox  of  the  defendant, 

roil  008T8  WBUUU   FATOR  OF  TKI 
KFtlOAIT* 


-    £    - 
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SMI  CRItOLOrSl 


App«ll««, 


Opinion  filed  Jan.  2,  1330 


MR.  JUSTIOt  RTVtfl  dtliT«red  tb«  opinion  of  the  oourt. 

This  w«»  ft  proe«eding  in  tb«  lhmi«ipal  Oourt  of 
OhiOAc*  to  reoorer  a  ooHnissioQ  for  the  •«!•  of  rtml  ottftto^ 
TosuXtiBf  in  ft  dirooted  verdlot  in  f^rot  of  tht  defffitdaat  at 
tho  oioee  of  tbo  plaintiff *•  oaao. 

The  represeat  tive  of  the   plaintiff «  vhe  ooaduete4 
the  Begettfttioae  for  sale*   testified  that  he  hftd  «11  of  hie 
dectlings  irith  the  defendant's  wife  ftad  th«it  he  nerer  eav  or 
tftlked  to  the  defendent.     There  wss  im  offer  of  mwf  eridenoe 
showing  that  the  defendant  ewer  ftuthorised  his  wife,  either 
oreilj  or  in  writing,  to  aet  as  his  agent,  or  eyea  thtt  he  had 
any  knowledge  of  the  ead^iwors  of  the  plaintiff  to  sell  his 
praperty* 

^he  i»laintiff  relies  solely  upon  the  effid^vit  of 
merite,   filed  mi  behalf  of  the  defendant  to  establish  the 
relationship  of  aceaoy.     Ths  ;)ffid«Tit  was  on  a  printed  for* 
ueed  in  the  i^uaioipal  Court  and  stated  that  the  i^^ffiant,   Ida 
Krisolofsky,   was  ths  duly  authorised  agent  of  the  defemdtAt 
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asd  k«d  parsonatl  Icacnrlvdg*  of  th*  fanta  *lm  tb«  aboTt  cntitltd 
oavMf."  This  v«a  foiiovad  by  a  ditnlcl  that  %ba  daf^ndaat  rvar 
liatad  tba  preparty  la  quaatlon  vlth  tba  plaintiff  or  a|pr««d 
to  pay  to  tha  plaintiff  any  ooaaiasion.  It  any  wall  ba  that 
tbo  dafand»at*a  vifo  vaa  hia  agant  for  tha  porpoaa  of  axaouting 
tha  affidavit  of  aarita  but.froa  that  fnetf  thorc  ariaaa  no 
preauoaption  that  aha  waa  hia  agant  for  tba  purpooo  €t 
anploying  a  hrokor  in  hia  bab&lf • 

Tha  judgnont  of  tha  ttunioipal  Court  of  Ohioago  it 

affimad. 

4FriKMID. 

ffXLSOI»  P.J.  ABD  HOLDOV,  J.  L'OlfOim. 


-  «  - 

tft  •••q«»fj  m4^  tot  *si»^»  ntiH  9*m  t4«  t^iit  tnU^ummt^, 


Plaiitif  f^'ia^  taUMT. 


S^ 


CKHOdT  and  ELIBORi; 


0«faB4iuit«  in  Error* 


/         0001  gwiTY. 

255  I.A.  626^ 

Opinion  filed  Jano  2,  1930 


MR.   J1I3TI0I  RT«tR  4«llT«r«d  tht  opinion  of  tho 


••MVt* 


This  writ  of  orror  brings  hsro  for  roriov  «  dooroo 
•f  tlio  Olrottit  Court  of  Cook  v;oujit7«  in  s  prooooding  to 
•oapsl  spooifio  p«rfor«R.not  of  s  eontraot  for  ths  saio  of  land. 
Tko  transeript  of  r«oord  is  enounbsred  vith  eeplos  of  tho 
original  bill  of  oottplaint»  an  aaondod  and  supploaontal  MXX^ 
an  aaondaicnt  to  the  bill,  nnd  a  p^oading  sntitlod»  *a«ondo4 
bill  to  t)i«  anoadod  bill  of  oonplaint*"  Thoso  ploadings  wors 
all  supers edsd*  by  an  a«onded  bill  of  oo«plalnt,  subssqusntly 
filed. 

To  ths  latter  pleading  answers  were  fiied^  in  vhieh 
the  aaterial  allegations  of  the  bill  were  denied.  The  oauss 
was  referred  to  a  Master  in  Chanosrjr  who  rsported  to  the 
court.  reooAUtending  that  spOoific  perfomaneo  should  not  bo 
granted  but  that  the  eoaplainant  ehould  be  awarded  d^jiKges. 
Tho  Obanoollor  sustained  exoeptions  to  the  report  and  disaissed 
the  anendod  bill  of  ooaplaint  for  want  of  equity. 
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fh«  Hatter  reported  that  h«  hai  taken  the  teetiaony 
•f  vitnesees  and  that  he  had  returned  a  traneoript  of  th*lr 
teatiaony  to  the  oouxt  ao  a  iM>.rt  of  bia  report,  mit  a  oopy 
•f  the  traneoript  of  teetimnqr  ie  not  abetraotod  nor  io  it  to 
ho  found  la  the  tranaoript  of  rooord*   «e  haye  nothing  before 
ua  exoept  the  plendlngo,  the  ilaoter*a  Report  of  hie  flndinga 
of  faot  and  ooaeluialone  of  lav,  eertaln  doouwuita  purporting 
to  be  exhibit e  but  not  identified  ae  haTlng  boon  reoelTod 
in  eTldenoe,  and  the  deoxee  of  the  trial  court* 

The  dooree  of  the  Oiroult  aourt  of  Oook  Covntjr  it 
affimed. 

kfriHUKQ. 
KILSOK,  F,J.  IMQ   HOLDOK*  J.  COHOUR. 
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r\  fw»Lt  Of" inJHTK  of  iluiois* 


Appelle*, 


Opinion  filed  Jan.  2,  1930 


MR.  JUSTIOiL  HTKtR  d«ilTcr«d  the  opinion  of  th«  oourt. 

An  n«Uon  in  debt  m*  iastitutod  in  the  ttunioipisl 
(Beart  af  Ohioago  in  the  n4a«  of  the  People  of  the  8tate  of 
lilinoie,  at  the  inetano«  of  the  Illinoie  Oepertaent  of 
4grioultujre«  »irAinet  the  d«fend<int.  The  proceeding  ene  for 
the  reoovery  of  a  fine  foT  ft  Tiolation  of  3eotion  34  of  the 
IXxinoie  Dairy  mad  Food  Statute,  vhioh  rends  ne  follovet 

''Mo  pereen  ahAil  -«ithin  this  state,  amnufvoture 
for  artie,  hatTO  in  hie  poeaeesion  with  int«nt  to  eeil, 
offrr  or  expoee  for  eale,  or  «ell,  as  l^rd,  any  eub- 
stance  not  the  iegitinnte  and  exelusive  product  of 
the  fat  of  the  hog.** 

deotion  ft  of  the  eaae  aet  proTidee,  in  part,  ae  fellows i 

'^^fhcoTex  ahaii  have  possession  or  control  with 
intent  to  sell  of  any  food  nhioh  riol^tea  any  of  the 
proTisions  of  this  Aot  ahull  he  held  to  have  knovn 
the  true  oharaeter*  quality  and  nsae  of  sueh  food." 

The  il^tata  had  the  right  to  appeal,  as  the  original 
aotion  ens  a  eivil  ono.   rspijle  t«  ttilyanitee  Dairy  io, 
944  111.  A pp.  341. 

Proof  of  intent  to  Tiolate  the  lav  irae  not  neoesearyy 
under  the  exprese  proTlaions  of  the  statute,  i^ok  of  knowledge 
of  the  Tiolation  of  the  lav  afforded  no  exouae.   Jity  of  Chict^T^ 
▼•  Bovraan  a^iry  Cp>.  334  111,  394. 


OSei    tS   .nsTj  bBin  rtoiniqO 
»t -Li/tie  <HiS  to  as»XaiQo  n>dif  b»%9ril^ 
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Til*  aipp«ll««  h»«  faillAd  to  fll«  nnf  brltf  or  «rg;u««At. 

Tli«  «Tid«&e«  liioiosta  that  a.  st%te  inap«otor  put- 
oha««d  froa  the  d«f«ndRait  »  pMUid  of  l»rd,  reprocent«d  to  bo 
pttVOf  aad  tbitt  upon  analyols  tho  ooaienodlity  purohasod  waa   found 
to  ooat&in  tliroa  to  flTO  p9i  oant  of  boaf  fat. 

Tho  trial  oouTt  appoarad  to  be  of  tba  opinion  that 
ttet  offonoo  wan  of  auoh  »  trlTial  nature  aa  not  to  virrant 
tho  lapositlon  of  a  fina  ngnlaot  tho  dafendant.     Oounool  fox 
tho  State  inalata  that  tho  prinoipal  involTed  is  of  paranount 
inp4rtanoo  and  that»  at  laaat«  a  niniiauat  fino  ahould  have  bacn 
lapoaed.     ^ith  the  lattor  ooatention  we  agroo. 

The  judgment  of  the  Itunlelpnl  Oourt  of  Ohioago  la 
reToraed  and  the  sauso  is  rooanded. 


OADSt  RKUAMOtD. 


WltJHm,    i  .J.    Aid  HOLDOM»    J,    cJOKOliR* 
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Appdlaatfl, 


ARTHUR  If.    POWERS, 
tJLKOKL  • 

QOMMOt 

OEMXAAi.  T 
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.1013011  00. 

'X  CO.    or   BOKTHffWI   ILLIKOI.^, 
T  A   POWER  CO., 

.  or  iLLiaois, 


A.  627 


AAPKAL   fKOM 


3;':'shi:;h   jci'HT 


COO 


I'UliTT. 


•f  Artliui 


,    lruat««  of  th«  X«tat« 

App«li«««. 

Opinion  filed  Jan.  8,  1930 

AZUUCSIX.  XL  IKl  £fiB£iI 
A»  »»ld  In  BgbcooK  Y.  y^rwll.  146  111.  App.  307. 


•••  m  the  oonolusiona  to  *hiob  »•  haTt  arrifad  w«  d«  not 
d«Mi  it  B*o««0ary  or  dealYablc  to  advert  to  fcll  th« 
vatiod  aattera  appoaring  In  tho  pl«adln{pi«  or  to  dls- 
euos  all  tho  lav  or  a&awor  thff  wholo  of  tho  arguaont 

rojootod  Into  tbo  oauao  toy  tht  brief o.   »e  obAll  oon<- 
tent  ourselTOO  in  tho  atateaient  wMoh  b«r«  follows  by 
Uniting  it  to  auoh  facta  aa  ira,  in  our  opinion* 
auffloieat  to  an  adoquata  undarat^ndin^  of  tha  causa 
and  .  otent  to  our  decision,  and  sbvll  in  our  opinion 
touoh  only  upon  auob  legs!  ouaationa  conoiuaive,  in 
our  judaint,  to  dataraina  tba  rlgbta  inTolTtd  upon 
tba  faeis  ao  app»>arlng.* 

On  July  9,  1937,  tba  original  bill  waa  filed,  and  on 
Ootobar  18,  1937,  tbo  anondod  bill  aaa  filod,  and  on  ttrrob  9, 
193t,  a  aupplaaiantal  bill  waa  filoA. 

All  of  the  dafendnta  intarpoaoA  a  fanoral  and  apat  ial 
danorrar  to  tb«  bill,  tba  aaandad  bill  and  aupplaaontal  bill, 
in  whioh  aoreral  da«urrera  it  aaa  aTerrad  in  aubatanoa,  inter 
alia,  that  tba  ooaplaioanta  had  not  atatnd  auoh  &  o&ae  r.% 
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«atitl«d  th«a»  in  a  oourt  of  •quity,  to  an/  dlooorery  or  reiiof, 
olo;  th&t  tho  aaondod  bill  v&o  auLtiforiouo*  and  that  ooapiainants 
had  not  wido  out  any  title  to  aay  of  tho  roiiof  prajod. 

dm   MoT««box  0,  1938*  all  of  the  doaurxors  ««to  sua- 
talBOd  and  tho  ooaplainaata  iiXootiag  to  atand  by  their  said  biilp, 
tho  oaaio  aad  oaoh  of  the*  voro  dioaiosod  for  waat  of  oqiaitir  with 
ooato,  eto..  a»d  ooa|»laiiiants  bring  the  reoord  to  thio  oourt 
for  roTiOT  by  appeal* 

the  orroro  a« signed  and  argued  are  environed  «^ithln 
tho  aaoig^aent  that  the  ohAnoeller  erred  in  euntainlng  the 
•oreral  doaurroro  and  In  dieaiaeing  the  eoYeralbiiio  ahoTe 
reoitod  for  vant  of  equity. 

Bote  thAt  throughout  tiae  ple%dinga  the  da  tee  a^nd  aost 
•f  the  eum  of  acmey  aentioned  are  aado  under  a  Tideiicet. 

In  tho  BOTeral  bills  it  is  arerred  later  aliu: 

That  on  Jaannry  3«  1905«  the  ooaplainant*  Millard  h. 
Petrors«  and  the  defondtnt*  Arthur  li.  Fovers^  under  the  fim  naao 
of  Arthur  I.  Povom  I>  Qo.,  eab&rkod  in  an  cnterprioo  to  build 
and  operate  one  or  aore  hydro  electtio  pover  plants  in  lankakee 
and  till  •Jountiea*  Illinoia«  on  the  Kankakee  Hiver  about  IS  aileo 
below  Kankakee,  itnd  with  the  purpose  of  ao<?uiring  and  operating 
•loctTio^  (t^e  and  wAter  plants  supplying  looal  reouireaents  in 
oertain  of  the  environing  aunioipalitiee*  %nd  to  acquire,  oonstruot 
and  operate  puhlio  utility  properties  and  interurb^n  elootrio 
railways  favorably  looated  for  oonsuaption  of  such  gonemted 
elootrio  power. 

In  Septeaber,  ItfOS*  the  foregoing  partnership  eaployed 
one  of  the  ooaplainaats,  Kilbur  I*,  i  orera*  as  a  eivil  engineer. 


•iMit^'X^  IvlXtnt  fti^sf  to  tSM  d^  AX^it  ^«  Iwft  9ib««  torn  JbJUf 

flfifftJ*  t^nofjttfff*  Silt*.  fc»s/s'«*^  Ma's  feaMSSl**!!  Mr©««»  •.Ti' 
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aad  a«id«  from  %h»   payaant  of  taia  fixed  s^tlary,  h«  m«  to  hJiT« 
a  OB*->flfth  intarcat  Itt  tha  antarpriaa.   Y^ia  aaa-flftb  flnaaoial 
iBtaraat  v«a  fixad  ttj   &b  agraeaeat  baUaan  tba  said  thraa  «>o««ra 
lA  rabrtutry  it07«  and  thttt  la  aooord  tharavlth  from   ^aptaabar 
1908  until  Fabru&ry  IdXl  aaid  Wilbur  ^.  /owara  gara  hia  whola 
tiaa  to  tha  fommx  ttxm,   aa  oiril  anginear,  \ 

That  batvaaa  190S  aad  1909  tha  i^ovara  fim  *   at  graat 
labor  and  axpeaaa  ao<|uirad  aquipfliaat*  aapa»  plata,  prefilaa 
and  engiaaaring  data*  ineluding*  la  1909,  a  o««plata  topofraphlAal 
•urraj  of  aald  Kaakakae  HiTar  f  r<m  tha  point  wliara  aaid  Kankakaa 
and  uooplaiaas  Hirara  join  to  for*  tba  Uliaoia  HiTar  and  thaaoa 
1KP   aaid  i:aakakoa  tUvar  for  fifty  niloa  to  a  point  wherm   amid 
Kankakaa  Hirar  orooaoa  tha  atata  line  batwaan  Illinois  and 
Indiana;'*  al«o  during  said  pariod  tha  i'oaara  partaarahip  aoourod 
vrittan  optiona  for  valuabla  oonaldar^tlona  paid  and  undortiikon 
to  bo  paid«  ttpoA  oart&in  lands  on  tha  knnkakao  '^iTar  running 
for  a  pariod  of  yoars  (indluding  an  option  on  a  ao->oailad  o«Tid 
Jay  property  of  sons  ono  to  t*^o  aeros  and  a  so-eallod  Oburoh  Todd 
property  of  aoao  ninotoan  aoros)  &nd  upon  a  vatar  plant  and  a 
gas  plant,  (at  a  prioo  of  r^OO,000)^BA  aa  alaotrio  ligbt  plant 
(at  a  prioa  of  $400«000)  operating  in  Kankakee* 

Tbat  froa  tiaa  to  tine  '•to-wit  January  2^   1906  to 
January  2,   1909** «  «lllard  R.  and  Arthur  «•  Fowara  adTiaod  InouU 
of  tbeir  field  of  opar«ition  and  tbat  laaull  stated  tbat  bo  was 
not  and  would  not  b«  intareated  in  any  bpdro-alootrio  planta  or 
interurbnn  railroads  outelde  of  Obieago)  that  on  Marob  !«  1910« 
Insull  inforaod  Powara  d  Soapany  tbat  be  waa  affiliated  with  one 
Baker  in  generating  or  selling  eleotrio  energy  in  Jollat,  aiue 
Inland  and  Obieago  Ueigbta*  and  that  if  the  Powera  fim  entered 
into  operation  thara,  Insull  and  hia  assooiatas  would  iaaadiataly 


•rurf  »#   »M  ;-.-^    ,TJt- 
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klU  off  the  Powers  tirm   projeot  and  offered  %•  mtke  *  m 
geAtle«an*it  ftgresaent*'  not  to  eatipr  aaj  fioXda  in  which  the 
Fowexe  flra  verc  operating  in  oonaidezatlMi  of  a  reciprooal 
afreeaent  by  tliea  not  to  enter  Oliloago  Heiifhte  or  any  portion 
of  the  field  in  whioh  loaull  ens  interested  and  to  giro  Ineull 
the  firat  opportunity  to  purohaae  any  exoeea  eieotrio  energy 
generated  yuraxtant  to  said  fim*s  pro;)eot  and  not  required  by 
thea*  «!hioh  offer  and  propewed  agreeaent  said  ?o»cars  fim  then 
and  there  aooepted  a«d  agreed  to(  that  about  June  1911  ^o*ers 
and  OMipany  oloeed  a  written  oontraot  vith  ^penoer*  Trask  A 
Qtm^&Af,   bankers^  by  whioh  it  obligated  itself  to  purohaae  froa 
Fovers  and  *^'o«pany*  at  liinety  per  oent  on  the  dollar*  iXO^OOO^OQO 
par  Talue  bonds  of  Illinois  Light  and  Power  Ooaipsny  organised 
by  the  Po^era  January  6*  1910;  th»t  shortly  thereafter,  on 
to>witi  June  15»  1911«  at  the  City  of  Kew  York*  Insull  learned 
of  the  Trask  contraot*  and  thereupon  he  then  and  there  unlawfully 
asd  fraudulently  entered  into  »  oonepiraoy  with  one  Owyre 
("whose  full  naae  is  imknovn  to  your  orators'*}  "tnd  others  unknown, 
walawfully  and  fraudulently  to  prewent  Powers  &   Owipany  fro« 
oarrying  out  and  suooeeafuly  prosecuting  their  project  in  i^ele 
or  in  parti  that  pursuant  thttxstXo   on  June  16,  1911,  Insull 
induooA  one  a.  ^.  naltoan  to  ssll  to  hia  the  eieotrio  iight 
plant  operating  in  Xankakee  upon  -^hioh  tiie  i^owere  Goapany  had 
an  option  of  purohaae,  for  &1, 300, 000;  that  thereafter  on  Jnna 
X4I«  1911,  pursuant  to  the  aforesaid  ooaspirnoy  InauU  and  his 
•••oonspirators  unlawfully  and  fraudulently  induoed  the  owner 
•f  the  gas  plant  at  Kankakee  (whose  naae  ooaplainaats  do  net 
reoall),  froa  whoa,  as  lusull  then  and  there  woll  knew,  the 
POfwere  fira  had  a  legal  and  binding  option  of  parohase,  to  sell 
the  saae  to  the  fublio  servioe  Oo*  of  Sorthern  Illinois  for 
|300«000)  that  on  Juno  It,  1911,  in  the  iiae  of  suoh  oonepiraoy 
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Inaull  infomsd  8p«B0«r,  Trask  Jt  Ooapaay  that  ht  ted  a«quiT»d 
•aid  gas  and  aiactrle  plaata,  and  "aa  yofar  orators  ars  inforaad 
a»d  bailors  aad  obarga  tho  f8.ot  to  bo*  that  InsuII  ivevld  bo 
tbo  fiaaaoiaX  ruia  of  Bpoaoor  Trosk  I   Ooapaaj  if  it  proooodod 
la  aajr  a^aaor  to  aid  tho  levers  f Ira's  projoot}  that  Insull 
voll  ICaov  that  thooo  2%s  aad  olootrio  light  plaato  voro 
aooosoarj^  and  aa  osaontial  part  of  the  iPowere  projoot;  that 
tholr  ooaorship  aad  eoatrol  aas  part  of  tho  torao  of  tho  ooatraat 
vlth  SjHtaaor  Txask  4  QompkWf,   aad  that  tho  saao  vvuld  have  beea 
a  souroo  of  largo  laaodiato  inoo«o«  |7&«000  por  yoar.  tho 
largost  aouroo  of  iaoooM  to  ooTor  oarryiag  ohargoo  during  tho 
poriod  of  oonstraotloa;  that  by  reason  of  such  ooaspiraoy  upea 
tho  part  of  Insull,  dm  Juno  IS,  1911,  Spoaoor  Trask  d  Osapaaj 
refusod  to  prooood  further  rith  tho  perforaaaeo  of  thoir  eontraot 
to  soil  tho  U0,000,  X>0  of  boads  aboTO  sontioaod,  to  tho  laaago 
af  the  Poworo  fira  of  U, 003,000;  that  on  August  7,  1311,  InaulX 
proalaod  and  agrood  to  purohaso  froa  eoapl&iaaats  aad  Arthar  H* 
Paaors,  in  oonsldsratlbon  and  aottloaent  of  the  injury  and 
daaaga  wrongfully  dono  ooapiainaato  and  dofoadftat  Arthur  b. 
Foooro,  »ar  said  Illinoit  Light  aad  ?oir«r  '^••*'  or  snob  other 
••rparato  eatlty  as  aigbt  bs  oreatod  by  tho  ^ovors  firm  for  suoh 
pmrpaso,  all  of  tho  •loetrioi^l  oaorgy  gsaoratod  at  said  proposod 
hydro  elootrio  plant  for  fifty  yoars  aad  pay  thfrrofor  a  prioo 
loss  than  the  oos^  of  stoaa  produood  olootrio  onorgy,  whioh 
waald  produoo  OArnlngs  suffiolont  to  yiold  to  tho  owners  a  fair, 
just  And  reasonable  r<»tum  upon  the  money  required  to  bo 
expended  and  invostod  in  tho  sits  and  in  the  building  of  tho 
hydro-'Oleotrie  power  plant  and  agreed  proaptly  to  reduso  suoh 
agroeasnt  into  a  written  oontraot,  so  th^t  the  Powers  fira 
alght  use  suoh  oontraot  aa  a  b;isi«  for  flnanoing  oonstruotion  of 
the  foregoing  plant;  that  Insull  wotild  not  iatsrfsre  la  tho 
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finanolagf  b«iIdlB«»  (l«T*l»p««iit  or  oporatlon  of  tuoh  plant 
by  tb«  i'owmxm   fim* 

Or  AttgiMt  10,  1911«  im  rsllRno*  va.   tht  &ll«g«4  eontr««t 
•f  August  9,  1911,  upon  th«  suggestion  of  Insull,ro7«ys  A  Ooapaay, 
St  a  oost  of  miNmt  $80,000  dlrsetsd  ;i^ndsrson  «  :  ortsr,  snginssrs, 
to  rsport  atossssrjr  sag:inseriag  data  to  detsTmins  the  oost  of  ths 
propossd  hydro  slootrlo  plant,  and  to  sscuxs  options  upon  furthsr 
pwrebasts  of  lands  ncosssary  in  the  ersction  and  oporation  of  tho 
aforosaid  plant.   About  ths  saas  tiao  tks  tkrss  Povsrs  took  up 
ths  sAttsr  of  ths  prsparation  of  »  foraal  rrittsn  agrssMsnt  with 
thsm  on  ths  ons  hand  and  on  the  othsr  ons  tiusll  lioAssTsr,  who  is 
allsfoA  to  hairs  boon  ths  attornsy  of  Insull.  On  June  1,  19ia, 
Saadsrscm  A  lortsr  ooaplstsd  thsir  rsport,  whioh  vaa  suhaittsd 
to  insull;  that  in  Hay,  191&,  thsrs  was  subaitted  to  Insull 
another  detailsd  report  with  sstlsats  by  Sandsrson  A  sorter,  of 
ths  oost  of  ths  propossd  hydro  sloetrio  powsr  plant,  preparsd  at 
ths  sxpsass  of  ths  three  ir^overa,  whioh  «as  dons  at  ths  re<iusst  of 
Insull,  after  ths  MJcing  of  eortaln  borings  and  naps  prfparsd  by 
ooaplainant  »ilbur  ' ,   Powers  in  about  1914;  that  the  relatiTS  oost 
•f  hydro  slectrio  power  and  ooal  prod\ieed  eleotrio  power  in  1913, 
as  indioatsd  by  the  rs^port  of  Sanderson  A  Fortsr,  was  not  sub- 
stantially different,  when  on  August  9,  1911  Insull  aade  the 
averred  oontraet  of  that  date;  that  sownolng  in  1914,  svespt 
for  a  short  p'^riod  of  six  months  in  IdlS,  whsn  there  was  a  sharp 
dsolins  in  ths  oost  of  ooal,  ths  relntive  oost  of  ooal-produoed 
also  trio  OBorgy  had  steadily  inoreased,  ntxA   the  oost  of  hydro 
eleotrio  energy  had  deolined  during  the  tiass  aeationed  in  ths 
bill;  that  during  the  s^ne  period  it  is  true  th«t  owing  to 
gsnsral  eonditiona,  oost  of  labor,  aaterial,  eto«,  the  aotual 
east  of  hydro  slsotrio  power  had  stsadlly  increase^,  while  at 
the  saas  tiao  ths  oost  of  ooal  produosd  slsotrio  energy  had 
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lMr«»»ttd  «ort  to»  thsit  on  August  9«  1911,  and  at  ail  tlMM 
tilMSt  as  asutioasd  la  ths  bill,  thsrt  has  bssn  sb  asssriaiaabl* 
prios  of  hjdro  «isotrie  ensrgjr  Isss  thaa  ths  cost  of  stsaa 
pvedttosd  sltotrle  snsrgx,  wbioh  It  is  aTsrrsd  could  b«  paid  bjr 
lAsull  to  the  thrss  I'owors  for  ths  sKlotrio  easrgj  gonsmtsd  at 
ths  hydro  elsotrlo  plant*  ^^ieh  would  produes  sarmlacs  suffloisBt 
to  ylsld  to  Its  ownsrs  a  fAlr  rstura  upon  ths  ■onsy  rsaotaably 
rsqulrsd  to  be  sxpsndsd  and  InTsstsd  in  the  building  .and  opsr- 
ation  of  said  hydro  slsotrio  plant;  that  by  about  January  2, 
X91Z,  all  of  the  snginssring  data,  fumishsd  by  Sandsrson  4 
Povtsr  at  ths  suggsstion  of  Insull,  was  prsparsd  and  aTaiiabls, 
and  ths  noaorandua  of  «gre«nsnt  had  boon  ooaplstod  and  a  prorsd 
by  i3uoll  iloiissTsr,  sxospt  for  ths  inssrtion  therein,  whsn 
dsfittitsly  dstemlnod,  of  ths  sxaot  prios  to  bs  paid  thereundsr 
for  hydro  elsotrlo  snstgy;  that  thsroaftsr  in  rsbroary,  1913, 
ths  oapital  stoek  of  ths  llliaois  Light  nnd  Power  Coapnny,  whioh 
h«4  bssB  organicsd  undsr  ths  laws  of  Illinois  by  fowsrs  A  Conpany 
nbont  January  1310,  was  inoreased  to  11,000*000  and(Povsrnai<^^~>^ 
Ooapany  was  authorised  to  iseus  #2,500,000  long  tins  bonds, 
oontsnplatsd  to  bs  sold  to  rsiisfi  additional  funds  to  oonetruot 
ths  hydro  slsotrio  plant;  th&t  on  Juns  1,  1#9^  in  the  oouree 
of  Millard  H.  And  A^rthur  K.  fowsrs*  aotlTitiss  in  proouring 
nddition»l  optliins  on  additional  land,  it  oans  to  the  kaoi*lsdgs 
of  Millard  a*  and  Arthur  !•  vovsrs  that  Insull,  pursuant  to  an 
nllsgsd  ooaspiraey,  had  pemitted  one  Charles  4  •  llonros  who 
had  Joinod  the  eoaspiraoy  to  engage  in  unlawfully  and  fnmd- 
ulently  attenptlag  to  induoe  owners  of  land  noose sary  to  ths 
oonstruotion  and  operation  of  said  hydro  elsotrlo  plant,  to 
▼iolats  sueh  ownsro*  legal  options  to  ooaiplainants  and  Arthur 
!•  Pvwsrs,  and  ssll  thsir  lands  to  ths  oonspimtors  or  ss«s 
of  then;  and  Gharlss  A.  Honros,  pursuant  to  suoh  o<mspir«oy 
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ualawfullf  aB4  fraudulently  Induead  tk«  ovA«r  of  th«  £>»t1(S  Jmy 
property  uador  option  to  tho  oo«plftlanjit0t  and  th«  owner  of  the 
•••oaJLlod  Cbur4h  Todd  property^  also  under  option  to  the  ooa- 
ylalnantn*  to  eell  the  propertlea  to  the  ooneplratore  or  eoae 
•f  theat  that  about  the  s'tme  titt«»  puranant  to  auoh  eonsplraoy 
they  oauaed  to  1M»  representiid  to  other  ownero  of  other  similar 
lands,  also  undor  lognX  option  to  ooaplainants  and  Arthur  I, 
lovoTB,  that  If  they  »ould  not  break  their  options  and  sell  their 
lands  to  the  oonapiratova,  Inaull  would  not  pernlt  the  oonstrue- 
tlon  or  developisent  of  the  hydro  eleotrlo  plants  for  at  least 
tea  years;  that  on  August  9»  1913,  Insull  prealeed  Foeers  A 
0«ipany  thst.t  he  vould  oftxiee  the  Jay  and  Todd  proper tlee  to  be 
Intaedlately  oonveyod  to  the  lUlnols  Ll^^t  and  Power  OoMpany; 
that  up  to  July  10,  1936,  hovorer,  sueh  had  not  been  done;  that 
•n  Auguet  9,  ItlS,  It  was  represented  to  InouU  thf^t  the  agree* 
■tat  prepared  by  MoKeever  oonte«|saated  a  50  foot  dan,  and  that 
Insull  approTsd  the  ereotlcA  of  said  dan  pursuant  to  the  alleged 
oonnplraoy,  and  represented  that  before  determining  the  prlee 
for  hydro  eleetrlo  power  to  be  paid  by  Insull  and  exeoutlng 
the  aforesaid  nesiorandun  of  agroenent,  IneuU  desired  to  consult 
further  trlth  the  engineers;  that  froa  Auguat  9,  Idl.?,  until 
none  tlae  In  oeeenber,  1913,  aotlro  proeeoution  by  Powers  A 
OOttpsay  and  the  Illinois  Light  and  Power  Company  of  the  building 
of  the  eonto«ftlated  hydro  «leotire  plant  at  Kankakee  ooneleted 
praetloally  wholly  in  efforts  to  bring  Insull  to  the  point  of 
finally  approving  a  definitely  fixed  and  determined  prloe  to  be 
paid  by  Insull  for  sueh  output  of  said  plant,  and  exeoutlng  am 
agreement  pureuant  t>  the  agyoment  of  August  9,  1911;  that 
during  the  aforesaid  period  Insull,  pursuant  to  the  alleged 
oonspiraoy,  was  from  time  to  time  putting  off  the  complalnantt 
en  diwers  exousee  for  the  purpose,  by  euoh  delays,  of  depreeeiag 
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•ad  tJtf9TU9lj   lAfltttnoiikg  th«  alnds  of  ooapi&inanta  »ad  Arthur 
I.  Powers  •uoe««afuii]r  to  prosoouto  OAid  enterprltt*  aad 
UMMlj  iaduo«»  oajolo  and  force  ooBplalnants  And  ^rttmr  H. 
l^*«oro  to  soli  out  th«ir  int<*rf«ts  la  the  pr ^aloeo  to  laeull 
•t  a  •■all  peroont*  tIb.,  flro  por  OMit  of  the  aotual  Talue  of 
%%•   eaae;  that'll  Oooeaber  15»  I9I3*  ooaplalnante  and  irtlnir  I. 
Povere»  la  reliaaee  oa  In«ulI*o  proalaee*  had  praetloally 
exhausted  their  avallatole  ftAde  other  thaa  the  expected  proceeds 
•f  a  ooateaplated  fSi.SOO^OOO  issue  ef  toQads  by  the  Illlaois 
Light  aad  Power  Ooopanj*  aad  eundry  purohnse  price  payaeats 
ttjNHi  Tarious  lands  preTioualy  oontraoted  for  by  Powers  aad  0«. 
or  the  IlXiaois  U.ght  A  Power  Oe*  falliag  or  past  due^  aad 
that  these  nad  other  preseiag  obligatloas  of  the  oo->partner«hip 
were  pressing  the  Ilxinois  Lifi^t  and  Power  Oo*  into  serious 
flnaaeial  «abarras8«eati  that  Xasu11*s  proaises  aad  th«  foraal 
agreeaeat  la  aooord  v^ith  his  ooatraot  of  August  9«  1911,  falliag 
%•  aateriallxe,  Millard  vi.  Powers*  on  Deoeaber  15,  1913,  appealed 
to  losull  oa  behalf  of  the  partnership  and  the  Illinois  Light 
*  Power  Co*  to  giwe  the  aeoassary  directions  and  oooperatioa 
required  to  ooaplete  said  agrseaeat,  aad  ia  default  of  the  proapt 
OMipletioa  thereof  to  loan  the  partnership  or  Illinois  Li|^t 
A  Power  Co*  a  suffioisnt  sua  to  reliewe  the  financial  eabarrass- 
aeat  aad  proteot  purohases  of  land  aad  enable  thea  to  aake 
suoh  further  purchases  as  they  alght  find  aeccseary;  that  Insull 
replied  he  oould  aa%  OMuuind  the  fands  aeoessary,  but  that  if 
tlillard  a*  Powsrs  could  show  Insull  the  way  to  prowide  such 
funds,  Insull  would  furnish  §100, 000  aorc  or  less,  for  suoh 
purpose;  that  thereupon  on  Deoeaber  30,  ldl3,  Millard  A.  Powers 
arraaged  with  the  Central  Trw  t  Ooapany  for  a  loan  of  $100,000 
seoured  by  the  note  of  uixlard  M,  Powers  and  Arthur  U,   Powsre, 
payable  sither  to  the  ordsr  of  Insull  or  to  the  order  of 
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th«M«lTts  awl  by  tli«i  andoraed  and  dtilT«red  to  Invull  vlth 
th«  •ntirc  (l^OOOfOOO  >— aa  atook  of  Xilinoia  Light  A  i-owr   Oo« 
and  S2,&00«000  piar  nulMM   of  beads;  that  froa  tlaa  to  tlmo  th«r«»- 
after  ooaatnolag  Oooaabar  30»  1913«  and  oadiag  Maroh  33,  191ft, 
laouLl  adTaaead  on  tha  aaourity  of  tba  last  aforoaald  o>fcpital 
staol:  and  boads,  tha  sua  of  ll3r,SM*39s  bafore  tba  last  aaiktloatd 
aaaoat  had  oaan  dlsbiuraad  aad  about  tba  aiddla  of  1914,  inaull 
adrlaad  Millard  H.  Povara  to  limit  p^yaant  or  inTeataaat  ia 
laada  on  aooount  of  taaaral  fiaaaoial  conditions,  but  ha  than 
and  thara  approrad  a  propoaal  to  go  ahaad  vitb  oartain  boriaga 
far  detaralniag  fouadatioa  oonditioas  at  tha  propoaad  sita  of 
tba  hydro  also  trio  plant,  and  oocaaenoiag  Augiiat  1914  aad  aadiag 
May  1915  the  foregoing  was  dona  by  vifllbur  '•  iowars,  ^nd  tha 
raport  of  daadaraoA  A  Porter  submitted  ta  Inaull  about  bay  35,  1915', 
bat  thnt  Inaull  n^Ysr  got  to  tha  paiat  of  finally  ApproTlag  a 
dafiaita  aad  flxad  rata  par  kilaaatt  hour  ta  b«  paid  by  hia  uadar 
aaid  allegad  ag?a«aaat  of  "^uguat  9*  1911;  that  tha  foregoing 
raport  of  daadaraoa  $t  Sorter  v&s  prasantad  ta  Inaull  May  35,  1915) 
an  Juaa  15,  tharaafter,  Inaull  purauaat  to  tha  allagad  aaaapiraoy, 
rapresaatad  ta  uillard  K   l^owara  aad  Artbur  k*  lovors  that  ba 
dasirad  and  inaistad  upon  a  furth«r  report  of  other  aaginaera,  and 
tbat  insull  under  date  laat  aaatloaad  employed  tha  eagineering 
firm  af  Meade  S>   Seaatone,  of  liadiaoa,  Uaeonaim,  ta  ehaok  up 
ftaadaraaa  «  Porter* a  purported  reporta  aad  data,  irhioh  they 
prooeeded  eeparately  to  da*  &nd  ia  Sapteabar  1915  they  preaeated 
an  unfATorabla  repast  aa  ta  the  output  of  the  proposed  plaat  *amd 
oonsequeat  ability  or  inability  to  there  praduoe  Hydro  eleotria 
amargy  at  eubstantially  less  tbaa  ttie  eaat  af  eoal  pro<1ttoad 
eleotrie  energy,  baaing  their  oonoluaiaas  upon  a  disagreeaeat 
with  the  data  af  s-aadersoa  *  Porter  as  to  the  aotual  floe  of  «mter 
ia  the  Cmakakee  RiTer  at  the  propaaed  site*  of  the  hydra  eleotrio 
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plant*  Ob  reovirlng  th«  r«por%  of  ii«ad«  A  ••*•%«»•«  XssvXl 
ftdTjikl  UilX&rd  H,  i*ew«r«  ftnd  Arthur  I.  Iow«t««  «nd  tb«  liilnola 
Llfht  aad  P««»r  Otmptinj   that  in  rlaw  of  taid  raport  ha  did  not 
aae  ho*;'  ba  oould  go  on  vtith  tha  plan  to  oonstruot  and  oparata 
tha  propoaad  hydro  aXaotMo  plant  an  tha  Kankakea  Hiray;  about 
loTMibar  i9X&«  <tilatd  K  Povara  raahaokad  tha  uaada  A  Saaat^nt 
report  and  found  that  thay  aara  in  arror     in  quaationin^  tha 
data  of  SandaraoB  4  fxt^it,   and  that  tha  rapert  "aaa  baaad  upon 
niataka^  oraraigbt*  oaralas^naas  or  aiaintantion'*  {  that  Ml 
Ooto^er  16»  1318*  Xoaull  oonoadad  that  tha  raport  of  KaaAo  A 
••ntiono  aaa  arronaoua*  Froa  Ootobar  16,  1915  until  aaoenbar 
15,  191tt  XUinoia  ialght  and  Poaar  Ooapany  and  tha  Poaara 
partnarahip  oontinuad  to  proaaouta  aoa«  det<tila  of  oonatruotion 
of  tha  hydro  alaotrlo  plant*  and  Inaull  adT&noad  the  auii  of 
^••000«  whioh  aaa  a  part  of  tha  »U37«ftM.a9  laat  aantionad)  that 
vhila  Inaull  oonfarrad  with  Sandoraon  it   Portar  and  othan  froa 
tina  to  tlttOf  no  apparant  prograaa  aaa  nada  in  gatting  Inaull  to 
tho  point  of  dafiaitaly  fixing  and  dataminiag  tha  prioa  to  ha 
paid  for  hydro  alaotrlo  powar  to  ba  ganaratad  at  tha  %.foraaaid 
plant*  or  to  axeouta  a  foraal  agraaaent  aoTsring  tha  alAgS^ 
oontraot  of  Augutt  9*  1911;  that  on  Ooeoaibor  16*  1916*  Millard 
H*  Powara*  on  bahalf  of  tha  oopartnc^rahip  and  tha  Illiaoia  Light 
A  P«vor  Co.*  daaandad  of  Inaull  that  tha  foraal  vrlttaa  agraaaant 
bo  promptly  axacutad*  and  than  and  thora  pnopotad  to  Inaull  that 
Im  dafault  of  ao  doing  Uillard  R*  Poaara  would  rafund  to  inaull 
tha  aonay  aaourad  by  tha  eapltal  atoek  and  bonda  of  Illinoia 
Light  A  Powar  Co.*  and  aaak  alaawhara  a  ouatoaar  othar  than  thoaa 
boing  auppliad  tqr  Inaull  or  tha  Fublio  aarrioa  Ooapany  for  auoh 
output  of  tha  aforaaaid  plant;  that  tharaupon  Inaull*  purauant 
%•  aaid  allagad  oonapiraoy*  daolarad  to  Killard  H,  Powara  that 
ha  would  ragard  any  tendar  of  payaant  of  tha  aforaaaid  aaa  an 
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aet  of  hottilltx  «>acL  io  th«  rrent  of  suoh  tender  would  iaa«dia%e-> 
If   prooeed  to  purohaao  all  landa  in  ot  about  tbo  aita  of  said 
proposed  plant  and  thua«  and  otherwise  as  he  alglit^  prerent  the 
ereetlon  of  suoh  plant;  that  on  Oeeevher  17,  1916,  Millard 
R.  Powers  again  urged  Insull  that  in  default  of  the  proaieed 
fensal  written  agreement  in  ^ooerdanoe  with  the  teraa  of  thf 
alleged  agreeuent  of  ''uguat  3,  Itll,  Xneull  acoept  the  repajr- 
■ent  of  the  sua  last  nentioaed,  and  thoreupon  Insull  pursuant 
to  said  alleged  oonspiraoy  stated  that  he  w«uld  not  pemit  the 
paynent  of  s«iid  last  aentioned  sua  unless  said  oo-partnerehlp 
would  first  oontraot  with  Insull  and  the  Publio  r^erwioe  Ce.  on 
suoh  teras  ^Mid  )»t  suoh  r^tas  for  *l«otrie  energy  as  Insull  ai^ht 
diotate,  in  whiob  ewent  he  would  aeeept  in  full  payaeat  of  s4id 
|lS7,53t.29  an  issue  of  ^150,000  par  walue  6)k  ;)unior  aortgage 
bonds  of  the  lllinoie  Light  &   Power  Oe«,  the  same  beintj  tubjeet 
to  an  existing  iaaue  of  (f 360,000  par  walue  fiwe  /ear  ^   first 
aortgage  bonds  of  said  Illinois  Lig)it  A   Fewer  Co*)  that  oa  Jaaaary 
16,  1917,  Millard  H.  Foyers  oontinaed  to  insist  that  either  Insull 
pxeaptljr  perfora  bis  agreeaent  of  August  3,  1911,  or  perait  the 
repayaent  to  Insull  of  the  last  iteationed  sua,  "etep  out  oi  the 
pioture"*  and  leave  said  oo-partaership  and  Illinois  U.|^t  *  Power 
Qoapany  free  tb  ptirsue  oonstruotion  and  operation  as  beat  they 
attteti   that  on  January  2t7,  1917,  Ineull,  pursuant  to  said 
alle^i^ed  oonspiraoy,  wrote  Millard  R*  and  Arthur  M.  Powers; 

*   *   *     If,  as  has  been  suggested,  you  ean  get 
soae  good  subetnatial  people  like  ifeesrs,  Ssmderson 
&  Porter  to  take  hold  of  the  projeet  and  pueh  it 
I  certainly  hare  no  objeotions.  Moreower  I  \m  billing 
to  aid  the-  derelopaent  of  the  projeet  by  then;  or  by 
other  equally  reliable  :^n4  friendly  p«rson3  by  omua* 
ing  junior  securities  to  be  takes  upon  some  teras 
autually  aooeptabie  for  the  loans  heretofore  aade  te 
you,  provided  I  oan  reserve,  in  eoae  entisfaotory 
way,  an  option  to  acquire  the  property  upon  soae 
reasonable  basis  if  I  i?hould  heren.fter  dest»e  to 
aoc[uire  it*" 


3d^   1$    $JV9^9t   9f* 
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B«t«««B  February  X«  cmd  April  1«  1917,  IlllAols 
Light  A  Povar  Ooapftny,  tfiilard  n.  row«r«  Mid  Arthur  k,  i'owcrt 
•at«r«d  into  ne)j;'Otiati on*  lookiug  to  l«a«di&t«ly  raising 
•uffioitBt  aoae/a  for  a^id  hydro  aXaotrio  plant,  ineludiag  tha 
purohaaa  of  additional  landa  in  ita  noighhorhood,  and  to  tha 
aala  of  povar  or  tha  hulk  of  tha  power  to  tha  Iliinoia  ^amtrml 
Knilroad  Coaip»ny  for  thair  vsa  in  oparating  auburhan  trains 
alaotrloally;  that  in  tha  oouraa  of  said  nagotiationa, 
nnmngMiaata  wf   affaotad  vharahy  a  mm  of   1880,000  vat 
4«poaitad  vith  tha  Chie&go  fitla  I   Truat  Coaip«iny  to  tha  aeoount 
•f  Arthur  «•  i'ovara  for  tha  uae  of  tha  Illinois  Light  A  Powar 
OMpnay  for  the  puroh.vse  of  additional  lands  in  tha  neighborhood 
of  tha  hydro  alaotrio  plant;  thereafter  on  April  3,  1917,  In.'jull 
loamod  of  the  dapoait  of  said  1350,000  and  theroupon,  pursuant 
to  auoh  eonapiraoy,  notified  and  direoted  said  Iliinoia  Light 
A  Power  Co.,  Millard  ^,  and  Arthur  N,  Powers  to  proessd  no 
further  with  the  finaneing  iadapendant  of  hinaelf  of  the  pro- 
possd  hydro  el so trio  plant,  and  that  Insull  could  prooaod  in 
sooordanoe  with  the  alleged  contraet  of  August  9,  1911,  and 
in  aeoordsiaee  ther<^with  would  bawe  prepared  a  draft  of  elaotris 
ssrrioa  sgreoaent  providing  the  ?ublio  Serrioe  Oonpany  or  other 
eoapany  oontroiled  by  Inaull  would  purohaaa  all  of  the  eleottio 
energy  generated  at  aaid  plant  at  a  priea  satisfaetory  to  oo»* 
plainants  and  Arthnr  i«  Fowers;  that  said  Illinois  Light  A  Power 
Oo.,  ooaplain&nts  and  Arthur  N,  Powers,  pursx&ant  to  the  last 
direction  of  Insull  and  in  relianoa  upon  hia  proaisea,  abondiAs4 
nil  plana  and  aotiwitias  for  the  finanoing  of  said  proposed 
plant  independent  of  Inaull,  nnd  aooapted  Insull* a  renewal  of 
Inaull* a  agraa«ent  of  August  9,  1911;  that  therenftsr  until  about 
OsesaAsr  1030,  Insull  delayed  the  exeeution  of  the  aforesaid 
agreesant  under  sany  pretexts,  and  while  oonplainants,  Arthur 
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V*  IIHHIMi  mmI  IIllQola  Llgtit  *  v^mmr   Q9»  v«r«  so  k«pt  wnitiac 
upon  losuliy  Illinois  Light  I   Power  Go.,  ooaplctin&ntt  And 
Artlmr  I.  Powers  fell  into  default  a«  to  the  arrtAgesent  under 
vhleh  the  1250,000  had  he«A  Aepoeited  with  taid  ^'riret  Mational 
Baak"*  aad  on  June  1,  1917  the  depositors  thereof  withdrew 
that  eua;  that  suiimg   other  ae»ne  and  oauses  of  delay  during, 
the  period  last  aforesaid*  vaa  a  dennnd  hy  insull*  pursuant 
to  eald  eonspimoy*  of  an  inventory  by  Sanderson  A   lorter  of 
all  the  property*  real  or  personal  aoquired  by  Arthur  u,   Povevs 
and  Oo*  and  said  Illinois  Li^ght  £  Power  Co*  for  and  in  oonneotion 
with  the  eonatruotion  of  said  proposed  hydro  eleotrio  plant; 
that  the  preparation  of  suoh  inrentory  required  nany  weeks  of 
tl«e  and  was  finally  oonpleted  September  1*  1917*  and  showed 
a  then  oaoh  value  of  real  and  personal  property  of  $438*004* 7&{ 
that  in  reliance  on  the  aforesaid  alleged  proaisee  oonplainants 
and  Arthur  8*  ?ow«ro  had  dropped  all  negotintions  in  the  aatter 
with  Illinois  aentral  ailrond  and  as  the  result  thi^reof  and 
their  aforeeaid  default  touching  the  deposit  of  said  ^260*300* 
were  then  and  indefinitely  thereafter*  for  fiwe  yeare*  in  no 
poeition  and  unable  to  t«ny  praotioal  purpose  to  resnsM  negotia- 
tions with  said  railrMkd  of  all  of  whieh  faots  and  oirouAstanoeo 
Xnsull  was  fully  ndrised*  and  on  January  3*  1917*  Xnsull  in 
pursuanoe  of  said  oonspiraoy*  offered  to  punohase  of  ooaplainants 
and  Artbur  1*  Powers  the  entire  aaeets  of  the  oo-pnrtnership 
and  the  Illinois  Light  A  Power  Co.  of  the  value  of  t^38*004.7&* 
for  100*030*  w)|leh  offer  wae  refused*   Thereupon  Ineull  again 
resuaod  "the  stalling  proeeea"  aad  oeusod  to  be  prepared  agree- 
aents  froa  tiae  to  tiae,  none  of  whioh  spooified  the  prioe  to 
be  paid  for  the  eleotrio  energy  generated  at  the  aforesaid  plant; 
that  at  leaet  one  of  the  last  aentionod  drafts  gave  to  Inaull 
the  rlg^t  to  purohaee  the  plant  at  the  end  of  five  years  on  the 
basis  of  net  earnings  of  the  plant  for  that  period*  and  thorn 
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lnoiud«d  arbitrary  and  uiiren.ton/i)>l«  prorislont  OAleuXated  to 
unjustlfi&blf  out  down  th«  •arningt  of  tho  plant;  that  la 
Auguot  1917  tho  Unltod  statoo  enterod  tho  world  4ar«  followiac 
whioh  and  until  ^miotioe  Day,  lasull  roourringly  nood  tho  faot 
of  tho  war  ao  a  roaoon  for  hio  taking  further  tiao  in  arrlring 
at  definite  arran^eaonte  ia  tho  proaiooi*,  ineiotiag  that  it  trao 
hi|^y  undooirable  to  prooood  with  the  eaterprioo  until  the 
teraination  of  tho  war;  that  about  Koveaber  1918  Vera  Fovoro* 
foraor  wife  of  Arthur  k,   Powora»  iaotituted  o^t  ia  the  Superior 
Oourt  of  Cook  bounty*  againot  her  foraor  huobaad,  the  Illiaoio 
Lil^t  k   Fovor  Oo. ,  Millard  a,   and  Wilbur  i,   Povrem*  and  laoull 
aad  others,  to  foroolooe  upon  the  interoeto  of  Arthur  M*  iPoworo 
ia  the  ooomon  onpital  stook  of  Illinois  Ught  A  Powor  Co.,  there* 
tofore  on  April  I,   1914*  assigned  by  Arthur  N.  t'owors  to  xiUard 
It*  JPovoro  as  trustee »  to  secure  tho  payaont  to  Towa  rovers  of 
ti.60   e  aontli  aliaoay  for  the  life  of  said  Tore  Poworo*  or  uatil 
sho  should  reaarry;  thttt  tTom   l^oyeabor  1&,  1918  until  OoooalMir 
•0*  I980»  while  Millard  R.  l^owers  had  a  auaber  of  eonfereaooo 
with  lasull,  Insull  pootponod  further  sotioa  on  hie  part  on  tho 
ground  aaoag  others,  of  the  pendcnoy  of  tho  last  «eation»^d  suit* 

That  in  the  Powers*  diworoo  suit  the  wife  olaiaod  a 
Ilea  upon  the  stock  of  Illinois  Light  A  fowor  Co*  in  rirtue  of 
a  oontraot  dated  M^^roh  29 ,   1914  between  her  and  her  diwarood 
husband  ^nd  Millard  R.  Powers,  whloh  assigned  to  the  latter  ia 
trust  aj.1  iaterest  of  Arthur  U.   Powers  in  suoh  oapital  stock  to 
sooure  certain  prowisions  by  Arthur  J).  Foyrers  for  the  support  of 
Town  Powere.   In  that  suit  Vown  Fowors  contended  that  as  &g4inst 
her,  Millard  R.  Fowors  was  estopped  to  deay  that  i^rthur  8.  Powers 
was  the  sole  owner  of  such  capital  stook,  aad  ia  said  suit  by 
consent  of  the  parties  the  oourt  so  dooreed;  other  oontentioao 
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cf  t&t».lu9£»t  itmcHiwciij  tiUit^af>9'^XMu  hati  x%M%tMi»  fbul^e^i 
l^airJttiJ^^  al  nmli  t»(f^xAr\  ji^i^xt  siti  ve)  cre«a»T  m  cue  tcBw  %Ai  t« 

i9tl{!{«o^/  il^/ur  &X3X  «ex  i^MtanveiS  aaott  4^«43f:  (tii»Ne»i  bJUmOm  •iIb 
&«(^£^$-t^u.'or)   tc  tStitracTA  »  iMid  SYVwen    .»  JbTttiiXift  •Xiif«r    «04BSi  ,0C 

«i^Xiie  t  0ej:#0B»  tTsaX  a^it  lo  x&a&lm*q  •«[#  !!<»  ,«v«cE»«  ||fMM»ft  bcifwis 

Jto9T>eTXl>  7«if  i'A^  iMsjf  tfaAvt^'f^it  I^X^X  «IIK  f!»T.«ft  fM£.el>  tMwr««»  « 

liii»X^^.«  »)»  i^^.^i/  b«eta«tiM>c  •■i»vt0%  g!f»9  tlum  9a4t  at     •ttv«iw4  anj 
TpS  iJtiJtt  ixkm  til  Sum  «iiio#8  l-i^siiiQ-iw  dasm  lo  T»it-  ^il#  tuw 
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bttt«««»  the  p*r%i««  were  «Rd«  a^nd  th«a«  ««t«  ••ttled  b«tv««a  them 
by  a  eoatimet  d»t*d  D««eab«7  21^  1990*  oopgr  of  vhiob^  aarkwd 
Catbiblt  A«  was  Mdc  R  part  of  the  bill;  that  batvani  floTaabar  1918 
and  Daoaabar  1930  XnauU  aaaarad  HlUard  H,  ygmnrm   tbat  whaa  th« 
diffaraaaaa  betveea  4rth«r  !•  Paaars  and  hia  wifa  wara  tamiaatad 
ba  wauld  proaaad  to  axaouta  tha  aerrloa  eaatraat  of  August  9» 
1911.  Oa  Daoaabar  38«  1990^  Millard  R.  and  Wilbur  ^.  Povar* 
ftotifiad  Inaull  that  n   settlaaent  had  baan  affaatad  batwcea  o^h* 
flalMuita  aad  Arthur  V.  toware  aliminati&c  Arthur  fro«  the  antar- 
priaa  &ad  rat^uaatad  %n   a^rly  ap^ointaaat  vltb  Inaull;  that  Insull^ 
aithar  diraatljr  or  through  hia  soiieitor  la  ths  Pevars  diroraa 
•ttit«  w&a  alraady  adrisad  of  tha  aagatiationa*  az^nitioa  aad 
eoataats  of  tha  ooatraet  of  uaoeabar  21«  1980«  aad  cm  Jaauary  3» 
19ail*  Xaaull*  pursuant  to  the  allagad  ooaa;>iraoy«  rftpr«8aatad  ta 
aaaplaiMkata  that  ha  vaa  too  buay  aith  othar  aattara  ta  atata 
vkat  tha  rata  of  cotapana&tion  for  tha  hydro  alaat^ia  plant  aaargy 
aaiftld  ba,  but  thnt  ha  vould  diraot  Sargaat  4  lAiady^  anginaars* 
tm  aaka  tha  naaaaaary  axaaiaatlona  and  aand  tha  raport  to  hia; 
that  ha  vould  also  diraot  g^uall  liaJLaairar  to  prepara  a  draft  of 
servioa  eoatriiot  and  adrlsa  hia  aa  to  tba  propar  prooadura  for 
ralanaia^  Inaull* a  iian  on  tha  staak  and  bonds  of  Illinoia  Ught 
*  Povar  Conpany;  that  oa  JfiAuary  af«  1931  «ailard  K   P^txn^ 
ralying  on  Inaull* a  said  preaiaaa*  teeurad  at  an  axpaaditura  of 
laOOO  tha  proaiaa  of  tha  Chio&go  Tltla  A   Truat  Coapai^  to  aat 
aa  truatee  and  titla  azaainavs  in  aoquiring  lands  naar  tha  aita 
of  tha  hydro  alaotria  plant,  aad  arraagad  aitb  R.  c*  Silsay  I   Co., 
bankers,  for  a  sala  of  bonds  of  tha  XUiaola  Light  A  Povar  Co. 
aapla  for  the  requlreaents  of  «ueh  anterpriaa,  aubjadt  wsly  to 
tha  axaaution  by  Inaull  of  a  vrittan  aervioa  oontraot,  sad  en 
Jaaaary  38,  1931,  ao  adviaad  Inaull;  tb«»t  Inaull  proaiaad  that 
aa  soon  aa  ha  raeaiYod  a  report  froa  Monroe  of  Sargent  *  Lundy, 
tha  draft  of  aa  alaotrio  aervioa  agre^ient  apeoifyiag  tba  rata 
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to  l>€  pftid  foT  elcotrlo  energy  auffloient  t«  ■••t  all  fliumolnl 
r«quir«i«Bt«  AuA  7i«ld  a  raaaomlklt  profit  to  Illinois  Ll^ht  k 
Povor  Coapany  vould  ^  proparod  and  bo  arailablo  for  r«f*rea«o 
as  a  b«-.ot«  for  fiaaaolBc  tbc  purobaao  of  aoeoosary  land*  for 
•aid  propoaod  plaat  through  the  eo^oporatlott  of  ShloaKO  Tltlo 
A  Trust  aoapany;  that  ia  tlio/asaatiao  aad  uaknowa  to  ooBplaiaaats 
vuitil  M^y  &»  193T,  I&aull  sas  sahttting  !ind  doriaing  to  play 
•oaplainants  ^^iptiast  Artkm  8*  Po«tra  and  sanse  soaplainaata  t« 
fall  into  dofault  to  Arthur  B.  lovers  aad  other  parties  la  interest 
iB  the  preaisea«  so  that  Inaull  sight  eiiaiaate  eoeqtlaiaaata 
frea  the  eaterprias  and  aocuire  their  interests  for  little  or  no 
oonsideration.  Ooaplain^ nts  at&te  oa  iaformtioa  and  belief  that 
with  the  aforesaid  end  in  Tiew inaull  solioited  end  indused 
ijrthur  !•  Powers  to  wlolate  the  last  asntioned  oontraet  nnd  ^tsr 
into  negotiations  with  Inaull  eoatr&ry  to  the  prorlsions  of  the 
•oatrast  of  aeoeaber  21«  192Q,   requiring  that  he  should  refr«i« 
fro«  interfering  vith  or  embarrassing  eoaplaiaaats  in  their 
efforts  to  dewelop  the  hydro  eleetrio  projeet  on  the  Kaakakee 
Hiwer*  aAd  Arthur  8,  Powers  represented  to  Insull  th-^t  if 
soaplalaanta  oould  be  put  in  default  and  ^e  interests  of  ooa- 
pliLinants  forfeited  to  hia  or  .otherwise  dispsssd  of»  Insull  oould 
doAl  with  Arthur  M.  Powers  aors  faworably  to  lasall  thaa  he  oould 
deal  »ith  ooaplaia&nts,  aad  oa  Jaaaary  al«  1921,  Inaull  aad 
Arthur  !•  iowers  oonspired  together  to  load  ooaplainante  to  rely 
OB  Insull  and  his  proalsss  until  th^y   ahould  be  brought  iato 
preteaded  default  to  Inaull  or  other  lien  holders,  so  that  Insull 
aight  be  ens-bled  to  teraiaate  the  interests  of  eoaplainaata  la 
ths  preaisss  and  saae  aight  be  forfeited  to  Arthur  I*  Pawers^ 
so  that  the  latter  aight  be  able  to  sooure  froa  ooapl^iaanta,    ^ 
yelsasos  of  eoaqplalnaats  *  interests  la  the  preaisss^  igf  ftbst  oa 
May  4,  1921,  in  the  suit  of  Yewa  Fovera  against  Arthur  B*  Powers, 


-><&': 


»  LX         ^lt>0f. 
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««r   ^litAAiift' 


-  18  - 

Insull  nnd  others,  a  flnaX  d«or««  warn  duly  •Bt*r«d  flttdi&c 

a«oa(  oth«r  things  that  illisrd  fi«   Fovsrs  vas  ssispp«4  ss 

sgisiiist  Tsra  Pevsrs,   fro«  oiaialim  any  ijstcrsst  IR  the  stock 

of  the  Xixlfiois  Light  A  Jrowsr  Ooapftay.     dy  the  agrssaent  asd 

iraao^at  sf  all  the  parties  rsoitsd  la  ths  deoree,  1%  vas  s— g 

other  things  ds«T««A  that  Arthnur  I.   Powers  and  tilllard  R.     ><o«srs« 

and  Illlnoia  Light  ^  Power  Oonpaay  vsrs  jointly  indsbted  to 

Xnsnll  on  aeoount  of  the  |137y53tt«S9  and  intsrest  In  ths  total 

mm  of  |m»S44.W,  seenred  hy  th^  entire  OHpital  stock  of 

Illinois  Light  «  ?ov«r  Go,  and  the  bond  issns  of  ^a^SOO^OOO; 

that  Xns\ill  night  sell  said  stocks  «nd  bonds  on  tea  days  notice 

to  the  interested  parties,  and  t}»t  Insull  night  releass  Arthur 

B*  Powers*  Milleird  R.  Powers  and  Illinois  Light  I   rover  Co.  fro« 

the  indebtedness  to  Insull«  or  extend  lAyaent  fron  tine  to  tiao 

without  reles^sing  the  obligation  of  any  of  the  parties  not 

so  rsleasoA  or  the  oollateral.  In  said  decree  it  v^iis  recited^ 

on  the  facts  shown  by  the  ewidenoe  and  the  agreenent  and  consent 

of  all  tile  partt^  exeept  0.  tt.  Powsrs*  that  Yewn  Fovem  had 

a  lien  on  the  10,000  shares  of  Illinois  Liglit  tt   Power  ao.  for 

130,000  with  interest  fron  the  d&te  of  the  decree,  subject  to 

tho  lion  of  Insoll,  also  the  lien  of  Central  Trust  Oonpany  for 

tho 
#9000}  thaj/<^*f*B^nts  other  than  Insull  and  the  trust  oonpany 

pay  Vowa  lowers  within  t«n  days  fron  the  entry  of  the  decree 

130,000;  that  in  default  of  so  doing  10,000  shares  of  the  stock 

wenld  bo  snld  at  public  sale,  subject  cmly  to  the  liens  of 

Insull  and  ths  Central  Trust  OMi|»a|r;  tbat  in  ths  ewent  of  the 

sale  of  said  stook  under  said  decree,  any  sna  in  exoess  of  ths 

aaount  due  Yewn  Powsrs  be  paid  to  Inanll  and  ttte  Oontrml  Trust 

OMipany,  to  bs  applied  on  their  lions,  ^nd  that  any  further  naount 

ro&litod  fron  suoh  sale  should  bs  brsu^t  into  court  subject  to  its 

further  orden« 


-•1  - 

jCGO»C<^»':^  t&  «xf»»i  feoo^  81C*  &««   .«0  X© 

Sflii?  o-t  es8i#  iscfl  #«*»>  !•;*  ^f^f 


-  19  - 
That  >«tve««  OMcabcr  2»  1930  and  !>«o«ab»r  15,  198S« 
•MiA«r«oa»  OB  the  request  of  lavoll  mad  a«  psrt  of  tha  alleged 
ooaapizaoy,  atteapted  to  buy  out  »ilbuT  '•  Pavara  for  vB,000  aad 
Millard  R,   i'ovara  for  ;  15,000;  that  la  October  1921,  laaull 
•awiad  it  to  be  repraaented  to  ttillsrd  »•  i-oaars  tbat  ha  required 
further  laforaatloa  froa  ooaplalaaata *  eagineera,  s&adereoa  i. 
Porter,  for  the  uae  of  Moaroe,  and  th»t  the  last  mentioned 
aerriee  oontraot  had  be^n  drafted  aad  approved  (but  not  exeouted) 
except  !%a  to  the  pr ioe  to  be  prorided  therein  to  be  paid  for 
eleotrlo  aaargy,  i^ieh  would  be  settled  as  soon  aa  ttoarae  reported; 
that  daring  twelve  aontha  of  the  period  laat  ^eationad  laaull 
vaa,  or  ol^iaed  to  be,  in  ill  health,  and  pursuant  to  said  eon- 
•piracjr,  in  prentended  explanation  of  the  delay,  Insull  oauaod 
to  be  represented  to  oe«plaiaaata  th.«it  oviag  to  his  ill  healtk 
and  other  des.%iida  upon  his  tiaa,  he  «rae  uA««ble  to  give  the 
m——mt7   attention  to  the  aatter;  that  on  februory  7,  193S,  h^ 
notified  eoaplaiaanta  that  the  tsatter  of  the  developaeat  of  the 
Xaakakee  ftirer  propoaition  v«8  in  the  hands  of  Mr.  ^^aaderson; 
that  thereafter  and  xmtil  3epteab«r  15,  1934,  ooaplniaanta 
pursued  negotiations  vith  Sanderson  A  Porter  without  effect; 
that  by  June  4,  1931,  VeT%  ioaers,  through  her  ooiuieel,  adriaed 
c^.  Fowera  that  it  had.  eoae  to  his  kBoyledg«,aa  attorney 
for  vera  Fowars,  that  Artfaaa  u.   Pov«ra  vaa  plaiming  to  aake 
aotto  olain  to  the  capital  etook  of  Illinois  Light  «  t'QWt   Co« 
aa  aasigaee  of  third  partiea,  or  otht^rwise,  adverse  to  the 
teraa  of  the  datfrea  of  M&y  4,  1981;  that  to  protect  veva  i'overa 
againat  said  thr^itened  olaia,  aaid  attorney  would  eause  the 
oapital  atook  of  Illiaoia  (>owar  it   Light  Co. ,  laat  aeationed,  to 
be  aold  at  public  auction  under  the  decree,  and  that  at  such  sale 
ha  would  oauae  the  aaid  capital  atoak  to  be  bid  in  by  Trva  Powers, 
and  that  notwithstanding  eiMh  aale  ooaplaiiMtnta  should  coatiaue 
mai^tiatioaa  with  lasuU  under  the  ooatraat  of  Deoaabar  31,  1930, 


>»*-i 


i>e-s  »fetiis|*t  «"*»  ^  *i  &dS4/£9 

:;«JSr  U'-J'S'i :  >W    l»»^.    i.a^S'ifioa   t«   »«M  •**    1»1    ««^K|X(>H 

lliiSial  b^!&lim^  t   to  arf#soj«  t-vi^w*   ^«4x*sl\  tiuf^ 

fe«c.af.n  iUf^ai  ^\^*0h  tigiktmm^q^^  .^^tiici;r0«»T«i  a4  .•:i©««i^» 


-  30  - 
«Bd  t^t  VeTa  P«*«r«  «««Id  !>•  ««4  would  rMMia  r«&dy  amd  at 
all  %!«•«  glad  to  oo'oparnte  with  ooaplainaatai  tbat  t)ieT«aft«r 
•B  July  15«  19ai«  V«Ta  ?9v«Ta«  >ura«aat  to  tba  d«cro«  of  llaj  4« 
1931*  oaufa«d  10,000  aharoa  of  the  stoek  of  liXinola  Ll(i;bt  «  lowor 
Ooapaaj  to  be  aold  at  public  auction  nad  lieraclf  bid  the  aval  of 
125,000  therefor,  eabjeot  to  the  Inaull  and  aeatrai  Truat  0— paiy 
prior  iiotta;  and  thereupon  the  Master  ooadueting  the  a«le  iaauod 
to  VeT«  Povera  a  oertif ioate  of  tals,  ad  tberoaftar  purauAnt  t^ 
•aid  aaatey^a  report  a  defidlMMy  deoroe  waa  entered  in  favor  of 
fera  Peveera  for  aoae  it589&«83;  that  on  June  15,  1983,  Ineoll, 
piMrau«nt  to  tlia  aald  OMiapisraoy,  aeoretly  induced  and  directed 
tanderaoB  to  procure  fro«  Vev&  Pcvera  (noainnXiy  in  the  na«e  of 
Saaderaott  and  pret«idedljr  for  and  on  his  behalf,  but  in  fact 
for  the  benefit  of  Xnaull^  ^n  option  of  date  June  15,1932,  up^ 
tlie  aaater'a  oertif iente  and  the  title  of  said  Ycra  Povere  there- 
undor  to  the  stock  aforeeaid,  eaid  agreeaent  being  aade  a  part 
of  the  bill  ae  £xhibit  B;  th^t  conteaporaneoualx  therewith 
Inaull  in  pretended  pcrforaamoe  by  Ssjidereon  to  that  extent  of 
the  option  of  June  15,  1923,  exesfttcd  and  <leliTered  to  SandersMi 
and  caused  hia  in  ttum  to  attaoh  said  option  eontraet  and  deliwer 
to  Tciwa  Powers  oontMi]»oranooualy  with  the  de^wery  ta  Vewa  Fcwera 
of  the  laat  aentlaacd  ooctraot,  a  certain  aeaorandmi  of  Inaull 
dated  June  1&,  1933,  appearing  in  exhibit  a*  fallowing  the 
•Igan tares  of  the  partieo  to  said  last  aentiMied  ooatract,  whioh 
acMSTandiia  or  agrewaent  is  by  refereaae  aada  a  part  of  the  bl^; 
tiMtt  pursuant  to  said  option  Inaull  beoaae  the  potential  caaair 
of  all  liens  apwa  said  last  aentioned  capital  stook,  tbe 
holder  ar  holders  of  which  had  the  eole  rlglit  under  the  ooBtract  of 
Oaacabcr  31,  1330,  to  terminate  for  lapae  of  tiae  the  exclaatira 
rights  of  CMiplaiaants,  under  s&id  last  aenti<med  contract,  to 
fvasssats  salA  prapasad  hydro  electria  plant  on  the  Kankakee  Hiwar, 


^©wo'-.  -  ->t*"f»i  oor^oi  &«.ftu*a  .xwi 

lo  «*/»  «dj  ^1^  ti»s^»«*  .^#  «<»l^f^fr*  «»t*  f?^  r««^wB# 

,.- .;j     ■  .    ,     -i.   ,;iX  *rt»l  are  ^??4*   j?'    .    ...     »/^»  TOt  &x»>^'''i  «ir«? 

;ts-^>  ,:^  jre  r/.  .    ■  !B(?5rr^bHr*£ 

Sir.*-  ^  ft^■■       •  =.-;;   ■;■  .  >    -:    ttji^ss'iel^  tt^.^f'^  -^r^  a#  ^n^Eunr 

^-^is-o  Xjcic^rr^^^"     ''t  mko«^  iJjmuX  ftol4t<TO  1»|A«  «;r  tamssemsQ  :^Mt 

•s^.f  M<}»»  i>«K9X-fa»a  tmAl  hl»4  tt^qa  t^smlX  lis  \6 

to  i»«tl£f&9  ^ifjt  XMtisw  tiit^i-i  ©iD»  9:>ii  fc«i*  ff*Jksf»  to  e"r«i^Xo?f  *t»  i'^Mci 


-  81  - 
That  th«  |9«000  iad«bt«<lB««»  to  th«  Jtrntrad  Trust  GMtpftay  was 
CTideiioed  by  a  not*  of  «'lliia«  A.  rox*  rro*«ur«r  of  tho  Pvblle 
6«rTlo«  Oomjunj,  mmA  mAtr  the  doaiinl(m  of  Inotai;  that  o« 
B«o«Bb«r  I5«  1923«  Sandoraoiiy  uadtr  th«  diraotloa  and  la  aooord 
with  th«  oonaplraoy  of  InaulJL*  notified  OMiplaiaaata  that  Znaull 
t%mx  and  thera  oontrollod  tho  aarkat  for  alao^rlo  energy  withia 
tho  aarkot  radlua  of  tba  iaai  aentloaod  propoaod  hydro  alaetrle 
plaatf  aftd  had  it  »lthla  his  poaer  to  Igaore  tho  rlf^ts  of 
ooaplalnants  la  tho  proalses^  tmt  as  a  aattor  of  good  will  «ao 
Aiaposod  to  aad  vouid  pay  Wilhux  '•  Povtra  t5«000  and  MillaM 
III*  Pevora  $15«030  for  tbalr  intsraata  in  th«  anterpriao  aad 
relaaae  iUllard  K   Pmrara  froai  all  otallgatloB  to  taia«  ^ioh  offer 
eaaplaiaaato  doallnod  to  aoeapt. 

During  tho  pandeaoy  of  tho  afuroaald  aegotiationa 
lasull  throa|;h  auall  MoJCecTor  had  raportad  to  eoaplaiansta  that 
ho  would  aot  aaaa  or  agree  to  a  prloe  to  W  paid  toy  laaall  or 
tho  uhllo  Harriott  Oo«ip»iny  for  aleotrio  eacrgy,  unless  prior  to 
or  ooateaporaaooiaaly  irlth  the  aaae,  coaplainaats  effeoted  the 
aeoess&ry  fl»al  arr&ngeaents  to  ^mpletely  ooastruot  and  put  the 
aforesaid  plaat  la  op*ratlon«  beoauae^  aa  tfeXeever  then  aad 
there  represented  laauli  as  stating*  laattll  was  unvilliag  to 
have  any  such  prloe  ooawunicated  to  different  banks  and  bond 
haaaes,  leat  the  rate  beootte  public  property  aad  be  utilised 
againat  Xasull  or  his  iatereata  before  the  i^tblio  Utilities 
Oenalaaioa  of  this  state;  that  notwithstanding  eoaplaiaants* 
proteet  that  the  aatsing  aad  offering  df  sueh  price  was  aotually 
what  insull  had  theretofore  proaisad  and  undertaken  to  do, 
Meteewer  insisted  that  suoh  was  aad  would  0(»Btinus  to  be  the 
position  of  ZnsuU;  thereupon  on  Oetober  1S»  1933*  aad  uatil 

October  1&»  19S4»  ooaplaiaaata  plaaaed  aad  ecoupied  th«MelTaa 
workiag  out  and  eeouring  deftftite  aad  ooaprehensiwe  agreeaeBts 


-  1«  - 


lams    bBf     4^!?€{i      .■^f     -"^ifdtftG    «-•     ■^•■■'^^^''"-^fcf     4lJUr@flI     ^'^    .--r.  Jtr.ar-,.,i 


-  as  - 

«itli  R.  ic.  ^ilamf  A  Oo»«  toank«n«  And  rMpon«lbl«  oontraotort^ 
J.  0.  B«rvorth,  of  tfliioago»  vliioh  iB«l«d«d  th«  ttraa  of  the 
imdorUkiiig  uador  suoh  plan  ^'   laaiall  And  Pyblio  siorrlec  Ooapaay* 
ftad  thus  to  «e«t  said  pretoadod  objtotioa  of  Imoull  to  oaolAg  a 
prioo  for  •ioetrio  energy  in  adTanoe  of  tho  fiaanolBc  of  the 
•aterprlse  by  ooMplainftnto;  ttet  om   Ootobor  I5»  1994*  ooaplaia&ats 
«tt«saiptod  to  pre8«nt  said  ooaplotod  plan  %•  one  Valdo  *•   Tobcj* 
cmo  of  tho  attoraoya*  «to*  of  lasuli*  'P'ho  told  tboa  that  lasull 
vaa  about  to  enter  iato  a  eoatraet  la  the  aatter  vith  Arthur  !• 
Fovere  aad  iroald  aot  consider  ooaplalaaata  prer^aala;  that 
Wtvoea  the  last  tv-o  aentioaed  d^itea  ooapl'tiw^ntt  had  adriaoA 
laeull  la  a  geaeral  «ay  of  their  plaa  ae  hereinbefore  aet  out; 
that  oa  Jaauary  2,   1924  lasxill  oauaed  ooaplaiaaata  to  be  aotified 
that  he  vaa  aecotiatiag  for  eleotrie  eerriee  vith  Arttmr  l.  Povers; 
that  thereafter  oa  febru&ry  \,   1^M«  oottplainaate  learaed*  aad 
the  fmot  ima*  that  e&id  laat  aientioned  propoeed  agre«Mat  under 
a4HP»tiatioB  oetweea  laeull  aad  Arthur  I.  Covers  oontMiplateA 
alloeiag  the  latter  a  period  of  eiz  aoaths  withia  vhieh  t« 
OM^letely  f ixviaoe  asid  eaterpriee*  aad  provided  that  if  he  e«e 
euooeaaful  ia  so  doing  within  said  tiae  th«t  lasull  was  to  hsTo 
a  enaHiali  interest  ia  said  enterprise*  but  that  if  Arthur  u» 
Povere  vss  aot  aueoeeeful,  all  hie  iatereat  should  be  teraio^ted 
aad  beoeme  th«  property  of  lasull*  and  that  ia  the  aegotiations 
betvreea  insull  aadl  Arthur  kt.  rorers*  Insull  represented  ta 
?o«era  that  if  said  agreement  ««s  entered  into  Insull  vould 
furnish  Arthur  !•  Poeers  with  suffioient  aoney  to  satiefy  aad 
diaaharga  aay  agreeaeat  Povere  aii^t  oMke  vith  ooapl^tinante 
la  order  to  proeure  froa  ooaplainaats  releases  of  their  iatereett 
ia  the  prAsiees;  that  the  last  »eatioaod  draft  of  serriee 
•oatraot  iaoluded  the  apeoifio  rate  per  kilowatt  hour  to  be  paid 
by  Publio  serrioe  Ooapaay  but  eontainad  proTieioaa  sueh  aa 
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3$>|ta«^  #a9a$^9S^.$  M$«4f$^  h»6tiHxt»x  #sM  l>l^«  #2«Nr   ,s»«  tvMi  9ii 
ei  ^^t^T  s'.g^.fH  nMitus-s  »l»  tc  e»6i%6-^  «  to*#«X  «^  yalvelir 

y^-rf  03   e#??  iliSifisAX  #*irf^  aifclf  fei*«r  eijftlw  ^i©l>  ««  ai  l«%>eer»s* 

fts  ct^xni  iiiK^i«lTO'Xq  f>ej£l«^tii»o»  #8ii«  t*o^«oC  •t^iv^a^  oiXtfirSl  itf 


-  33  - 
pateatiy  to  T«ad«r  s&id  last  ■•ntloned  8«mo«  agreMiMit  la- 
ps»eti«al  mmA  asd*  it  obviously  iKpostible  to  flaanee  th«  entar- 
prlooi  thsit  on  ratoruari'  2«  1934,  ooaplalaaats  so  adriaod  Arthur 
■•  Powara;  oa  July  36,  X9'<4»  JasuII*  tbrou^h  Tobey,  kaforaod 
•o«s»l«ii»aata  that  the  opportunity  laaull  aaa  than  giving  Arthur 
M.  Povora  to  oarry  out  aaid  anterpriao  «aa  the  only  one  inaull 
would  give  anybody,  to  «hiob  oonpl?>. Inanta  replied  th»t  they  vera 
entitled  to  priority  of  opportunity  over  Arthur  !•  Povara,  and 
they  were  initiating  and  Kould  inaist  upon  their  righta  in  the 
fHraaiaas;  following  the  deelaration  of  Oetobor  15,  1934,  that 
laaull  would  not  negotiate  with  coaplainaata  and  that  they  90uld 
hava  to  deal  in  the  proniaea  through  or  with  Arthur  K.  lewera, 
•CMQxlalnanta  on  October  16,  1934 »  onao  to  an  oral  underataniiim 
with  Arthur  it.  lowera  teapararily  to  suapend  all  queationa  of 
tho  ralatlTo  righta  of  ooaplainnnta  and  Arthur  M.  Powera  to 
negotiate  or  oloao  a  do^l  irith  Znnull  &nd  to  proeoed,  throuf^ 
Arihwr  fi.  Povera,  to  endeavor  to  bring  laaull  to  the  point  of 
going  through  with  the  propoaod  leaaing  plan  worked  ^it  by 
eoarplainanta,  or  8o;&e  other  fair  »nd  r«nnonnM.e  arrang^aent  in 
the  atatter;  that  punatant  to  a%id  oral  undoratnmdlng  eosplain- 
ante  on  the  last  ventioned  dete  j^imiahad  Arthur  X.  I^owera  with 
further  data  sind  figurea  showing  ^e  inpraetienbility  of  aaid 
draft  of  aerwieo  agrecnent,  and  ftilao  figurea  und  tabulations 
aupporting  the  laat  n«»tioned  leaaing  plan,  and  eopiea  of  eo»-> 
plaiwtnta*  proposed  oontraeta  with  ^ilaoy  A  Ccmpany  and  J«  0« 
Moyvorth;  th?it  thereafter  nogotiaiiona  between  Arthur  I.  ?ewera 
and  Inaull  wore  oontinued  without  ef footing  anything  naterial* 
Meanwhile  and  while  the  aforeaaid  negotiationa  were  pending, 
eoaipia.inanta  and  dafondftnt  Arthur  X.  rowera,  drafted  lUMlor  data 
of  February  31,  19S$,  a  xeanrandUB  of  agroMkont,  the  partlea  to 
whioh  wore  Arthur  ««  I'owera  of  the  firat  part  and  ooaplainanta 
of  tho  aooond  part,  ?hioh  proiwied  oontraot  provided  inter  alia 
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for  releases 
Jjij   ooapXftlnAats  of  their  lnt«ra«t«  la  th«  iXiinois  Ligbt  A  r-e^ar 

0«.«  and  ftlae  provided  that  oonteaporftnaoutly  with  tho  oxooutioa 

9t   the  ooatra«t  a»d  oontMiplatod  r«lo«t«B  Arthur  li.  Hororo  should 

■ftko  eaofa  p»7Komt  t»  eosplainaBts  of  96000*  vhloh  it  w«a  \mdow  . 

stood  betv««B  the  partioe  irould  be  fumiohod  bT  IttsuU  ptureuant  tc 

proaiooo  or  rtprosontationo  th&t  IntitLl  would  furnish  Arthur 
I.  Povoro  with  tho  nooossary  funds  to  proours  suoh  roleasos  froa 

ooaplAia«iato;  that  said  draft  of  oontraot  «»ais  signod  hy  ths 
parties  thereto  aad  the  releases  thereia  provided  for  were  also 
sigaed  lay  ooaplaiaantst  lOiat  neither  were  delivered  beoause 
•oaiplainants  wore  iaforasd  by  Arthur  N.  Heirsrs  oa  February  32« 
193ft*  theit  he  applied  to  Tobey  for  ^fiOOO  to  pay  eoaplaiaaats  for 
tho  aforenentionsd  releases  and  Tobey  stated  th»t  no  laoneys 
vould  be  furnished  by  Xnsull  to  procure  releases  froa  ooaplain- 
aats  bcomuse  Arthur  M.  Powers  refused  to  aocept  or  exooute  the 
aforesaid  draft  of  servioe  agroeaent;  that  froa  said  last 
aeationed  d^^te  to  the  latter  part  of  July  1825,  negotiations 
eontinued  bet«reea  Arthur  N.  Powers  and  Sanderson,  who  represent-* 
od  Insull}  the  latter  9<a8  endeavoring  to  persuade  Xnsull  to 
aeoeisary  aodifi#atiom  of  the  draft  of  aervioo  oontraot,  or  to 
oonsidsr  a  leasing  plan;  Sandsrsoa  at  one  tiae  refused  to 
aodify  and  defended  the  teras  of  said  servioe  agreeaeat,  and 
at  another  tiao  urged  Arthur  K.  Powers  to  sell  out  for  a  aeainal 
sua  of  ^(^5,0000  and  at  all  tiaes  objooted  to  oonsider  a  leasing 
plan  and  opposing  any  active  progrees  of  negotiations  "on  ons 
untenable  ground  {^nd  another*;  that  finally  ulllard  H.  lovers* 
the  latter  part  of  J\»ly,1935,  and  defendant  Arthur  N.  Powers 
aet  with  InsuU  and  at  that  aeeting  Insull  stated  that  he  would 
Bot  object  to  a  leasing  plaa  and  vould  go  through  with  any  plaa 
tduit  would  aake  the  enterprise  a  suooese,  although  it  aight 
cost  Insull' s  ooapanies  aore  than  steaa  generated  energy,  and 
told  Millard  Hi  and  Arthur  *»♦  Powers  *•  prepars  suoh  plane  as 
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would  b«  sAtisfaotory  and  vould  aaffflf  finane*  suoh  «ntcrprlt«« 

OMiplaiiuknts  tt&t*  that  during  193&  th«7  ir«rc  infor««d 
thM.%   Incull  irfts  la  Kuro;  •»  Tob«rf  ««•  out  ot   tht  olty  aad 
8MUUr«on  w««  otherwise  oooupi«d»  Mad  la  tha  Manntlaa  Mlll«rd 
R»  and  Arthur  X.  i'ovara  ware  prooaadlng  v>ith  «n  af  faotlTa 
laaaiag  aad  tha  praparatioa  of  tha  "neoaaaary  laoidantal  vtltten 
agraaamta"  i  that  oa  MoTaaber  18,  ia3&«  tha  tire  iaat  aantlonad 
Powaza^  at  tha  raquaat  ot   !jandaT8on«  aat  hia  at  Ohlo».go«  ajad  la 
raply  to  aa  InqfUirjr  by  c^ondaraoa  for  thair  propoaltlon  in  tha 
yxaalaaa*  dallrarad  to  i^aadaraoa  the  dzaf^  of  l^a  leaalac  9^g;r%9^ 
aaat  proridlng  for  tha  oparatloli  of  the  propoaad  hydro  alaetria 
ptiwt   plant  by  tha  l^dlbIio  Serrlea  Ooapaay  for  a  parlod  of  fifty 
yaara  upon  a  aoathly  ooapaaaatloa  ba&ia  to  IXllaoia  JJight  d 
fawar  aoapAny»aBd  that  Iiuxiil  ahould  hiTa  oaa-half  of  tha  ooaaoa 
o^fiital  9took  of  atld  X&at  atcntionad  o<;apaay  proTldad  he  took 
up  and  oaaoaXiad  tha  BBiatar'a  oertlfioata  of  aala  of  tha  capital 
atook  of  tha  lUlnoia  Light  «  Povar  Company,  and  fumlahad  a 
auB  auffiolant  to  dlaoharga  all  other  liana  and  olaiaa  agalnat 
tha  hydro  eleotrlo  power  ant^^rprlae)  and  Millard  H.  rowara  Inforaad 
Ineull  that  aald  Iaat  aentlonad  eonteaplatad  agraemant  had  baaa 
aubalttad  to  i[»lyth«  Wither  &   Oompaay,  bankers,  and  that  thay  had 
virtually  ooatmeted  to  purehaae  at  90ib  of  their  par  value  ^4,OOOyOOC 
par  Talua  firat  aortgage  five  par  cent  bonde,  to  be  laauad  by 
Illiaols  Light  d  Power  Coapan^,  and  $1»500,000  par  walua  tj^ 
preferred  stock  of  the  aaae  ooapany,  without  any  guaranty  aa  te 
prinoipal  or  intereet  by  elthor  Ineull  or  aay  ooapany,  other  than 
Illinois  Light  d  ?ower  Coapany;  that  aaid  propoaed  agreeaeat  waa 
aloag  the  ease  linee  ae  the  ao-oalled  elaotrio  serwioe  agreeaeat 
"Sxhlbit  0*«  between  the  Powere  Coapany  and  the  ^blie  Serrioe 
Oaapaay  of  July  19a«,  only  a  little  aore  fawenble  te  the  Public 
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8«rTio«  CoapeiBy  ««  to  prlo«  of  •loetrio  ettorfcjr  to  ^  produced  at 
tho  hydro  slootrio  plant  ■iiiring  the  tcra  of  tho  50  yoar  l«%oo| 
tkot  said  proposed  oontrsot  gtiYo  to  laouli  during  its  tora  ob«* 
kolf  of  tbo  ooaaoa  otoek  of  tho  i^ovor  Ooapti-mjr}  thtreupon 
SMiAoroMi  Ota tod  that  ho  would  ohoek  up  tho  dr^ft  of  proposed 
l^toiag  agaooaoBt  muI  take  up  tho  saae  tith  Insuli  and  rep^t  haok 
to  iiillard  U,   aad  Arthur  8.  Po«ors. 

7hat  OB  ijcoeahor  XT«  192&*  oo^plaiiM-ats  losraod  fro« 
aa  allogod  reprooeatatiTO  of  Vora  Powers  th&t  Sanderson  had 
ooaplotod  the  purohase  of  the  itastcr*s  oertifieato  and  the  s^^ao 
had  boon  deliwored  to  Insuli  on  iloooabor  16*  1925«  hut  wore 
aanhile  to  obtain  any  infornatioB  other  than  alH»To  set  forth 
touehing  the  progress*  if  any*  in  the  eoneluding  of  the   proposed 
Xoasing  agreeaont;  on  Deceaber  18*  l^fib,   eoaplainnnts  notified 
Instai  in  writing  that  definite  notion  anst  be  t«koa  hy  hia 
t»7  r^iWaATf   1*  1936;  that  o»  Pto— iher  19*  1935^  InsuU  throvgh 
Tohoy*  advised  ^rthar  «.  Powara*  as  ooapl^lnants  ar<»  inforaed 
and  heliewe*  that  Insuli  had  di rooted  Sander son  to  h^   in  Ohio^ge 
Jaaoary  4*  198ft«  and  to  reaaln  until  satisfaetor/  contracts 
wore  oxcottted  hj  Insuli*  and  th^t  aeaawhile  ln»ull  desired 
ijrthur  ti.  Powers  to  induce  ooaplaiaants  to  tiL^e  no  10(^1  steps 
in  the  Matter  agalnat  InsuU;  that  hetvooa  J»aaa>y  4*  1936  and 
Feihnarj  1$*  I9M*  nogotiatioaa  in  the  natter  were  earned  en* 
as  ooaplainants  are  inforaed  and  heliewe*  alaost  continuously 
between  rthur  M.  j^wers  and  Sanderson*  but  no  definite  coa- 
elusion  was  reaoted;  that  cm  February  15*  1996*  at  tho  roquest 
of  Insuli*  Tobey*  Sanderson  and  Arthur  ti«  owers  aet  «t  Insull's 
of  flee  im  Chicago*  and  Insuli  then  aad  there*  as  eoaplaiaaats 
are  iafaraad  aad  bellere*  deolakrod  that  neither  he  nor  hia 
ooaf>aaioe  would  eater  into  a  ooatr^ot  prowiding  for  fixed  payments 
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for  •itetrio  energy  to  be  prodoood  by  %ho  propo«*d  hydro  ^iootrio 
plant;  tb«it  kie»  Insulx,  owaod  all  of  th*  e^pital  stoek  of 
Xlilsoio  Light  A  Povor  Oeapany  and  would  oontrol  oftld  propoaod 
hydro  tlootrlo  plant  aa  he  ohosa;  ttiat  Inaull  or  tbo  Publlo 
Sorvioo  Ooapaajf  aa  ovnora  of  the  a  took »  ^tmxld  alloir  Arthur 
I.  Pevora  to  purohaaa  and  pay  for  out  of  Ita  oernlnga  49>  of 
Xk%   ooaaon  atook  over  a  period  to  bo  agreed  upon«  but  that  trhoii 
Arthur  M.  Fowera  had  paid  for  auoh  49^  of  aaid  atook^  it  w»%\ 
bo  ao  eontxolled  that  ho  oetald  not  diapose  of  it  to  othera; 
that  ho  would  be  paid  a  giAary  for  throe  yeara  of  $10«D00  par 
■iBMBi  plua  other  expanaea  in  connection  with  the  povor  ooaiiMuiy 
aa  ahould  bo  agreed  to  fron  tine  to  tiaa  by  Inaull* a  attomaya^ 
Xahaa»  Linooln  A  Bnnla* 

Ob  Unmh  1,  19S6  eoaplainanta  and  Arthur  N.  Powers 
orally  agroed  together  tb<^t  loi^  proceedings  againet  Xnsull 
eould  not  and  ahould  not  b^  longer  delayed*  and  that  there  should 
be  filed  a  bill  of  eoaplalnt  in  ohanoery;  that  in  wlew  of  the 
absenoe  of  i»»ilbttr  t*   Pewers  fro«  the  state  of  Iliinoia*  it  would 
be  conwenient  that  auoh  bill  be  filed  by  i£ill«.rd  R*  Poven  ne 
aole  eoAplaint,  and  vllbur  *•  Powera  be  aade  a  defendant; 
that  Arthur  «•  Powera  waa  a  neeeaeary  and  proper  defeninnt 
thereto;  that  iB8t«sd  of  putting  Arthur  I.  Pewera  to  the  neoeasity 
of  filing  a  eroes  bill  in  order  to  procure  effeetiwe  oontrol  of 
auoh  auit  when  the  aaae  ahould  be  imtituted*  it  ahould  be  agreed 
and  waa  ae  agreed  bet>»een  the  three  Fowera  that  Millard  ti,  i<ow«rs 
ehould  not  diaaiaa  auoh  propeaed  bill  without  either  the  oonaoat 
ef  Arthur  ■•  Povera  or  full  opportunity  to  bin  to  file  hia  eroaa 
bill  in  euoh  propeeed  auit*  «nd  that  Arthur  M.  ?evera  would 
aeaiat  in  the  preparation  of  eueh  proposed  bill  to  pay  the  ooat 
of  printing  said  laat  «enti;»ed  bill;  and  "further  inducing 
aaid  laat  nentioAed  agreeai«it*  th&t  the  intereata  of  Arthur 


-  tt  - 

tmltiA  v«11j'  ifilsw^  ,al2yo#s  ^►rf'f  1©  8rr*ni?tj  «♦«  ,Y^r,- toC    *'piTic** 
lf»  ^^  s^ist.Q9  ati  1:6  t,0o  'S91'  i£iWT  ftf-'-  saMoist;  o*-  nwswf   .8 

;j£'£9/¥^o  ©#  #i  1!:c  9eoq:ei£'  #6S  &i£f0«  irf  ;f«4jr  &«xXox^£u>o  o«  «tf 

bluorfs  «T^4*  #«*ft  lissi  ,i?*t^X«B  t«s«»X  *«r  *©«  ^ItrtH^  ttu?-  t^u  hia^m 

fcXiresr  tX   ^aldflfXiXI  t©  »#«#'«  aaEt  «»«1  »1t«v--  ^u'^lX*  to  f^:>ir;-*-s'gi; 
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ti»  Xo«fif»»  •vi#i»i»%t»  $ii^9^n^  eif  %»tn.Q  txi  SMM  Leonid  -«  i^xm  1l« 
JkiMiS£  •(f  &Xc;-?/(ti^  ii  tt>Jituiif9siii  9kS  &iis»>^  i^sjsn  9t6f  &^£m  ikim  dasiM 

tn^j^.it^e  £^  «9^fX«  #i/&2i!^l«>'  IXXfi  £3#«u»qoici   dmm  >»9lmMiih  totf  lii£»a€s 
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;>@c«  >«^5t  %mi  ti   liiid  h'emtf^-aiq  sSotm  \<i  UQtfJiitjfqvTq  ^^i  nX  faX«««« 
^tatstat  t&d*rsfi*  {mm  {XXXtf  W<3dl#a»is  f«sX  X>X»«  sai^iilsci  !• 


■•  r«m9rm   should  b«  preteotsd  without  tht  af0OM«lt7  of  fillBf 
o  ofoot  bill}  thftt  h*  oxproaood  th«  boliof  th^^t  tht  flliag  of 
•nob  pyopootd  bill  of  ooaplAlnt  adght  to  ehailtogo  th«  attention 
of  iBOttll  to  tho  lliogallty  of  his  oonduet  as  to  bring  Jnoull 
to  oxoouto  H  roooonable  oontr&ot  or  eoctmots  with  or  through 
Arthur  »,   Powor«»  with  vhoa  tilono  Inoull  propoood  or  of  f  erod 
to  doal*  hbA  that  If  Arthur  II .  i^'owaro*  in  ordor  to  protoot  bio 
inter««t8«  oaa  oompollod  to  and  did  fllo  a  orooa  blU in  oaid 
propoood  auity  Arthur  H.  Jowora  would  t9ko  upon  hiaaolf  tha 
oaito  of  tht  iaatitution  of  aueh  auit  and  Inaull  would  utiilto 
that  foot  at  a  pre tendod  reason  for  refuaing  to  negotiate  in 
the  prealsea  with  Arthur  I.  Povoro* 

That  on  i^roh  17«  19a6«  oottplainant  Millard  H*  Powers 
filed  his  bill  in  ehanoerj  in  the  Superior  Court  of  Oook  County 
againot  Xneull,  Zllinoia  Light  I   roiror  Ccm^ny,   Publio  DorYlee 
00. «  irllbur  r,  r-owers,  ^nd  Edwovd  M,  Sandorson  to  redeem 
$1*CK30«(X>0  oapltal  stook  nnd  ^a«800«000  of  bonds  of  Illinois  Light 
A  Power  Oo«  froa  Insull's  olaia  of  ownership,  and  for  an  aoeount- 
iag  and  other  relief)  that  on  Karoh  18,  19S$«,  Inoull  through  Toboy 
ookod  ooaplainanta  to  m.m9   the  oaob  sua  which  they  would  aooept 
in  oosprouise  and  dieulst  the  bill}  that  oa  Mareh  18,  1936, 
oouplAlniints  adTisod  InsuU  that  they  would  nooopt  by  way  of 
eoaproaiae  1400,000,  and  diaalsa  the  bill  on  oendition  that 
siaultonoously  insull  should  settle  with  Artbur  M.  lowers; 
that  Toboy  replied  for  Insull  that  he  would  endeawor  to  aake 
a  oottleaont  with  Arthur  N.  ?owero}  that  froa  I4ay  30»  1936  to 
July  6,  Ittft,  Arthur  I.  Foworo  and  Inoull,  through  Toboy,  were, 
as  ooaplaiaants  were  informed  and  beliewo,  engaged  in  nogotiationa 
whioh  fosulted  in  poirt  in  the  ngrooaeat  of  July  10,  1986,  between 
Inoull,  Arthur  M*  Powers  and  PubUo  ^errioe  Coapsny,  whioh 
ngroenent  was  xarked  *Kxhlbit  0*;  thit  during  the  last  aentionod 
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period  eo«pi&inuits  ^d  bo  (lir«ot  oontaet  with  ia«uii«  Wt 
fv«a  tiae  to  tiM  Artlnir  «•  Powers  repree«iited  hiaself  ss 
reportiag*  asd  preteaAedlj  did  report  fully  to  ooapl&inuite 
all  of  his  ooBweraatione  with  fo1»ey  rei^rdiac  aatters  in  ooa- 
tTCirerey  f^ith  tobey^  representatiwe  of  lasull  and  fublie 
serrioe  Co.*  %nd  Arthur  !•  Powers;  and  that  to  secure  the 
•onfidenoe  of  oo«plaiaants  and  to  throw  thes  off  their  gvard, 
lirotMlAed  to  report  to  ooaplainants  in  th^  preseaoe  of  Aldrioh* 
•■A  pretendedly  as  a  part  of  Arthur  fi.  Pov«re*  oonferenoea*  and 
only  ooafcreneea  during  said  last  aentioned  period*  with 
Arthur  N*  P«wors*  own  attorney*  Jharlee  K.  Aldrioh*  and  soucbt 
in  the  presenoe  of  ooaplainants  or  one  of  then*  the  adwioe  of 
Aldrioh;  t^at  hi^^i-b^   1936*  and  thpr^after  conplainaats 
beliewed  thnt  they  were  fully  inforned  as  to  the  terse  of  the 
proTiaiona  of  £^ibit  C*  i^od  of  a  so*ealled  eleotrie  service 
agreenent  betweok  Illinois  Light  A  Fewer  Oo«  and  the  ^ublie 
Sorrioe  Co.*  beia^  Sxhibit  E*  while  in  truth  there  were  sub- 
stantial terns  of  izhibit  0*  B  aadL  S  whioh  were  not  disolosed 
but  were  conooaiod  by  Arthur  H.  Powers  f ron  oosi^aiaants;  tbat 
•n  4uly  •*  li2^t   Arthur  M.  ?o«vm  adwieed  eoaplainante  in  the 
presenoe  of  ^Idrieh  that  Tobey  had  agreed*  for  Ineull*  upoA  tlie 
tems  of  the  three  oontrAOtf*  aforesaid*  excepting  as  to  the 
aetual  prioe  to  be  paid  by  the  ^ittlie  Serwioe  Oosipany  for 
eleotrie  energy*  and  that  the  a^^ae  did  not  inelude  prorision 
for  payaffiftt  of  ajqr  part  of  ^'400*000  to  ooaplainante;  that  Ineull 
vould  not  and  ao  doolared*  pay  that  sua  to  ooapl&inants  %nd 
would  not  doal  wit%  thea  exoept  through  ^^rthur  Xa  T^nvavs*  sad 
that  it  w%s  a  ecmditioa  th^^t  oontraots  rould  not  be  exeouted 
until  Arthaur  B*  Powers  should  proeure  releases  by  ooaplainttnts 
to  lasull  and  others*  and  alao  a  stipulati^  by  Killard  H, 
Powers  to  diaaie«  hie  ohaaeery  suit  without  eoets;  that  Artbiur 
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-so- 
la fwiwmT9   wna  Ti/  aaid  oontraeta  reculrad  to  a««ime  oart&lB 
lEdebtedneaa  to  Inaull,  iaoludlog  InauU'a  iiaa  o«  the  e«pital 
gtook  of  Iiliaola  Li^t  *  i'ovar  Co*  aad  the  aaoimt  paid  by  his 
to  DUTChaaa  the  o«rtlfio<>te  of  aala  froa  Tov*  Pevora*  but 
axolualve  of  aay  payaaata  to  ooaplalnanta,  aaoantiog  to  a  half 
a  allXioB  dollara;  that  Arthur  a«  P«vora  had  ao  aaaaa  of  paylac 
aaythiag  to  ooapiainaata  oxeopt  proapeotlTo  iriOMia  froa  tha 
•oaaoa  oapital  atoak  of  Iliiaola  Light  aad  Pover  Ooapaay,  aad 
poaaibly  aalary  aa  praaidaat;  that  laaail  under  tha  taraa  of 
aaid  laat  taeatioaed  oontraots  irould  have  control  of  the  aajority 
of  tha  doard  of  oiraotora  of  Illinoia  Light  I   Pover  Coapaay 
4ttriag  tha  period  of  eenstruotion  of  the  propoaed  hydro  aleetrie 
plant,  aad  laauU  also  inaistad  that  tha  plant  ahould  ba  ooa- 
atruotad  hf   Sandaraoa  1^  f'orter,  who  opnmted  <nily  on  a  ooat 
plua  baaia;  that  such  plant  would  ooat  subat&ntiAlly  «11  of 
the  proeaeda  euaounting  to  flva  and  one  half  aillion  doUftra  of 
bonda  and  prsfarrad  stoolc,  aa  abora  aentioaed;  that  tha  Illinois 
Light  4  Power  Oaapany  waa  ra<}ttirad  to  pay  $13^000  a  year  for 
iaterfaranaa  with  the  iLaakakae  aod  <il«iagtan  planta  of  tha 
Publio  .^erwioa  u'oapaay*  and  that  $90*000  waa  to  be  allowed  the 
Publio  ^erwioe  Caatpany  aa  ooaipcnaatiMi  for  and  diaburaaawata  in 
operating  aaid  plant  for  a  period  of  fifty  yaara»  and  Arthur 
S*  Powers  had  difficulty  in  indaoiag  Insnll  to  agrae  i^pon  a 
priee  to  be  paid  by  the  iHiblie  Serriae  Ooapaay  for  aleetrie 
energy «  at«»;  that  the  eharges  were  so  high  ttat  about  all 
Arthur  M.  Powei»  would  get  out  of  the  enterprise  was  the  aatia- 
fi^ation  of  being  identified  «ith  the  eoapletion  of  tiie  prepoaeA 
hydro  cleetrio  plant  and  the  possible  ultinate  realisation  of 
a  euffioient  aawunt  to  pay  the  one  half  aillioa  dollara  abore 
aentioaed;  thwt  if  oonplaiaanta  woxild  exaeute  and  deliwer  the 
releaaes  prowided  for  in  the  oontraet  of  rebruary  31,  1935, 
exchange  Mutual  releaaea  with  Sanderson  l>  Porter,  and  dieaiss 
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MilUrd  R.  fwxm*   bill  ag^nat  Inaull  and  oth«r«»  laaull 
would  Tel««a«  ilillard  R.  P«w«r8  aad  Burrendar  to  bla  all  his 
mo too  then  hold  by  laoull*  and  Arthur  I*  Ponoro  would  pay 
$150^000  to  oottplaittauito  (0X00,000  to  Mill«rd  R.  Poworo  nnd 
$dO«000  to  «iltout  F.  Fo»er«)«  •«  prowidod  ia  tho  uaoxcouted 
ooatr&ot  of  fobnary  1»  ld26»  and  would  p&y  the  additloMil  sua 
•f  ta^OOO  to  Millard  ^*  lowers  and  ^10,000  of  the  aoount  •• 
off«rod  to  h«  paid  to  i&illard  **-•   i^oworo,  Arthur  H«  rovora 
would  pay  ooos  aftor  Inaull  should  cxoouto  oontraoto  in.   tho 
proaioes*  tho  hAlanoc  «itb  interest  at  the  rate  of  IM»  VT 
«AMHi  froa  July  1,  1326  to  be  paid  in  aonthly  installaento 
•f  ISOO  until  the  hydro  eleotrio  plant  was  eoapieted«  and 
would  apply  to  the  r^ayotent  thereof  all  ca.minge  Arthur  X.  Powers 
ni|^t  realize  over  and  abowe  a  saall  salary  allowanoe;  that 
Arthur  i.  rowere  would  also  furnish  Millard  R.  Powers  free  of 
rent  reasonable  office  aeooaodatioas  for  the  praetioe  of  the 
laWf  and  giwe  bin  the  lagal  business  arising  fro*  land  purohAsee 
sad  otiier  aetiwities  iaoideat&l  to  the  erection  of  the  hydro 
olootrio  plant;  that  on  account  of  the  |50«0OQ  to  be  paid  «ilbur, 
Artkur  ^ould  pay  ilbur  as  soon  as  Insull  executed  eontraets 
$5»000  with  interest  froa  february  31«  I92b,   at  6>«  and  the 
bnlnaoo  of  the  l&0«000  froa  surplus  of  inoeae  af|or  operation 
of  the  proposed  hydro  eleotrio  plant  oowMnood«  and  would  possibly 
eaploy  Wilbur  t\   lowers  as  engineer  during  the  construction  period 
and  pay  hia  a  salary  of  $1000  a  aoath;  that  Arthur  further 
stated  that  he  knew  his  last  proposition  and  offer  would  be  n 
disappointaent  to  ooaplainants^  but  it  wae  the  best  he  could 
Sttbsdt«  and  if  such  offer  was  not  aoespted  by  soaplidinants 
all  n^^tlations  with  rthur  X*  Powers  ai^  with  ooaplaiaants  would 

be  deelared  off  by  Inoull|  that  Insull  was  Tory  vueh  incensed 
with  Millard  R«  Powers  for  starting  his  suit  against  hia  and 
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tmleas  th«  ■»••  «mt  proaptly  dis«i««*d  «oal<l  ••plpjr  atolc  ottunsel 
Mid  litigate  with  hla,  whoa  they  tnmw   «••  about  77  yimrt  of  ago* 
as  X«Mf  as  ho  lirod  aad  th»t  ho  would  aewor  got  a  dollar  out 
of  anybody;  that  it  would  be  «mvio«  for  coaplainaata  to  attoapt 
to  iaterwiow  or  aegotiato  with  laaull  or  Toboy  booauae  of  the 
doolarod  attitude  of  lAsitli  ayiinat  hla}  that  la  the  oourae  of 
eiMh  ooaweraation  between  Millard  »•  and  Arthur  M*  Po^era  of 
July  5«  1936»  Millard  aalced  for  oopiee  of  the  aaid  laat  propoaod 
oontruot  ia  order  to  formulate  a  report  la  the  prattiaea  la  detail, 
but  Arthur  at»ted  that  he  had  no  copies;  tiwt  he  had  left  hia 
oopiee  with  a  bond  house  with  which  he  was  negotiating;  that 
Arthur  newer  furnished  eoaplainante  for  their  iaepeetioa  any 
sueh  oopiea,  but  on  July  6»  1926*  at  a  further  interriev  between 
Millard  and  Arthur*  Arthur  repeated  the  representfitiona  in 
regard  to  payaent,  and  then  again  it  was  suggested  that  Mill^ird 
K»  Powers  be  allowed  to  see  Insull  or  Tobey  in  an  endeavor  to 
indttoe  Insull  t«  salts  a  eash  paywHit,  cto.»  and  that  Arthvr 
replied  thiit  any  sueh  interriew  ^onld  be  fruitless  and  probably 
endanger  all  that  he  had  aoooapxiahed;  thfit  Arthur  R.  Powers 
fraudulently  ooaeealed  the  true  state  of  faote  and  either 
doeeiwsd  said  Charles  H.  .-^idrioh  as  well  ae  Millard  H.  Powere* 
•r  sonrstly  and  unknown  to  oonplainanta  did  coafsr  in  the 
prenises  with  ^Idrioh  as  Arthur  1,  Powers*  attorney;  that  Insull 
and  Arthur  i*  Powers  on  June  30*  1920*  agreed  upon  all  the  terns 
of  the  oontraots,  Exhibits  0.  0.  and  E*  inoluding  the  prise 
to  be  paid  by  Publie  ^errioe  Coapany  for  eleotrio  energy*  and 
that  oontraot*  Exhibit  C*  did  inolude  prowisions  for  paynont  of 
•onplaioants  at  least  ia  part;  as  they  are  inforaed  and  beliere 
and  oharge  the  faot  to  be*  said  oontraot  prorided  for  a  loan  by 
Insull  to  Arthur  «•  Powers  of  %13&*Ono,  the  disposition  of  only 
917*000  of  vhioh  was  fixed  by  eaid  oontraot*  and  the  b%lanoe  of 
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|lDt«000  ■<m9  intmnAmd,   e«  »fr««4  b«tv««B  Insvll  aad  irthur  M. 
Pav«y»*  to  b«  used  bjr  Arthur  S.  Po««r«  to  pay  to  ttiAt  oxteiit 
tlio  olaias  and  d*«a&(U  of  conplaiiiaBts;  that  mo&«  of  Mid 
•OBtraot«»  Exhibito  Q.  0^  and  %«  provided  th%t  tb«f  «Of«Xd  not 
be  exeouted  by  the  parties  thereto  until  or  anleeit  Arthur  ■• 
Power*  should  prooure  f roa  Goaplein&ats  releaeee  of  Arthur 
I.  Povoro  la  the  aaouate  theretofore  aentloned;  that  ..rthur 
!•  ?over«  at  all  tiaee  icaov  that  two  aad  oae  half  ailia  per 
kilowatt  hour  ai^  a  total  payaeat  of  $30»000  per  aoatb  was 
•ttffloieat  to  produce  froa  the  probable  output  of  oald  hydro 
eleotrie  plaat*  aa  awerage  output  of  niaety  aillion  kilowatt 
hour**  upwerda  of  ?58&»000«  aad  would  aet  to  Illiaolo  Llgkt 
*  fewer  0«Bpaay  ower  aad  sibowe  carrying  charges,  aa  inooao 
awallable  for  the  payaent  of  diwldoada  e«  the  coaaoa  etook  of 
airvaxds  of  f300«000  per  »nautt;  aad  it  Is  «werred  that  lasull 
had  not  dcolared  that  ualess  the  offers  of  wettleaeat  by 
Arthur  ft.  Powers  to  ooapiaiaaats  vera  aaeepted,  all  aegotiatioas 
with  oo«plaiaaata  would  be  deelAred  off;  lat  that  at  aoet  had 
oaly  doolared  that  all  such  negotiatioas  would  be  declared  off 
by  lasull  ualess  ooaplalnaata  aooepted  irhat  ia  aald  In*ull*s 
judgaeat  was  a  reaaoaable  oaeh  eettleaeat  of  $350»{X>0$  that 
oa  July  10»  1936,  at  ^hleago«  ooaplaiaaata  relyiag  upoa  the 
falae  representAtioaa  of  Arthur  Ji«  Fewer s  snd  indueed  by  the 
prior  &eta  and  doings  of  lasull  aad  ia  igaoraaoe  of  the  true 
Aituatiofi,  did  orally  aoeopt  aad  orally  coaaonioato  to  Arthur 
I.  Fowars  ooaplaiaaata*  aoeoptaaeo  aad  orally  authorised  Arthur 
!•  ?o«era  to  dellwer  the  releasoa  by  iailard  R.  aad  Wilbur  '• 
Pawors  releasing  Arthur  if.  Powers  A  Co.,  Arthur  H.  iowers,  InsuU, 
Pttblio  Serwioe  Co.,  and  Iliiaoie  Ught  &  over  Coapaay,  aad  that 
they  »ould  execute  vrittea  releaaea  betv^eea  coaplainaata  smd 
SaadereoB  i   Porter,  aad  Millard  «^«^  Powers  did  execute  a  stipa- 
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latiea  with  &IX  parti**  defendant  thartin  to  dlsaiat  hit  aaid 
mtmMOtf   amit  without  oosts;  th^t  ua  July  10«  1936,  iirthur  I. 
Fovara  deliTarad  the  Telaaaaa  to  the  parti  as  therein  n»aed  %ihd 
tha  atipul%tioa  to  diaaiaa  th«  lUXIard  K,  Pofwara  auit;  that  aveh 
yr««oo4iiiga  wt9  had  ia  the  Millard  R.  Powara  avit  that  tha 
aaae,  aa  agraad  ia  the  stipulation* was  then  end  there  disadascd 
without  ooata;  that  on  the  laat  MSBtioaad  data  laauii«  Arthur 
I.  Fovora  and  Pablio  SerrA  Co*  executed  the  ooatrmot,  Ejibibit 
0»  Aa  ooapI&iMAta  hara  laajmod  ainee  the  institution  of  the 
Kiliard  H.  Powara*  auit,  thirty  dajra  prior  thereto^  la»ull  and 
Arthur  S*  Power  a  <m tared  into  a  four^  rritten  ooatr&ot*  ralAting 
in  »aya  untnown  to  ooaplainants*  but  as  they  are  infomed  and 
belioTe  and  charge*  which  aaterialXy  affect  oottplainanta*  rights 
in  the  praniaes*  ^e  exiatenoa  of  vhioh  vaa  fraudulently  oon- 
ooalod  hy  Arthur  K.  Powara  in  eo--operation  «i^  Inauil*  the 
diaooTory  of  vhioh  ooaplainsuata  aeek  and  doaand. 


That  eoaplainants*  a«««sit»neo  of  Arthur  I.  revera* 
offer  and  deliTory  tf   then  on  July  10*  1926*  of  the  raloaaoa 
abore  rooitod*  vaa  a  direat  and  natural  outoone  of  the  eonspinsoy 
•f  January  31*  1981*  and  tha  aota  and  doinga  of  Inaull  pnrauant 
thereto. 

It  ia  oharg:ed  th^t  the  axoeution  of  tha  eontrr.ot* 
tzhihit  Q,   by  InauU  and  othera*  and  of  a&id  contract*  Kxhibit  C* 
were  as  beteaen  Inaull  and  oom»lainanta  in  law  and  effect  exeou- 
tiona  for  and  ia  bohalf  and  for  t^t  uae  of  ooaplalanntt  and  im 
fulfillment  and  porfoxaanee  by  ooapl%iiMata  of  the  contract  of 
Moonbor  21*  1920*  betwe<?a  then  and  Arthur  H.  Po«era*  »nd  that 
eMipl»inanta*  roloaaoa*  ftzhibita  F»  t^ad  a*  ao  far  aa  af footing 
Illinoia  Light  A  ?over  Co«*  Innull  atad  i^hlie  Serrioe  Oo**  woro 
ia  effect  and  should  be  ooaatrued  in  equity*  aa  but  the  ooaaent 
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•f  tMipIal&iintt  to  Xhfi   t»rMt  and  proviilona  of  %1i«  •entr«o%t» 
txhlbits  O9  0  and  It  mut  ••  to  Arthur  I.  foworo  ttao  r«lo«(o«t 
•hould  b»  oonstruod  la  ocuity  (and  othorwloo  should  bo  oaaoolod) 
9M   yovoro  of  attomoy  to  Arthur  M«  rowors  to  Aogotlato  oad  ox- 
oeut«  the  oontmoto*  Exhibits  0.  D  siiid  E«  for  tbo  uoo  aad  boaoflt 
of  ooajplaiMtnta,  and  thint  ln«ull«  Ayth«r  !•  rovoro  OAi  Pvblio 
torrioo  Ooapaoy  ar«  estopped  io  to  doay*  \ 

On  July  10,  liS8»  Arthur  I.  iPoworo  doliTorod  to 
ooaiplainanta  a  reXeaoo  to  thea  by  Swadorson  H   I'orter,  and  a  Joiat 
aoto  of  Millard  H.  «nd  /trthur  «•  iovora  for  r  137,300,  there toforo 
hold  by  Inoull,  aad  a  aoto  of  Klllard  H,  Poworo  for  $5003,  llkowiso 
bold  by  iBoiai,  sad  paid  itillard  R*  Povoro  910,000  aai  Wilbur  F. 
Povoro  ^6400;  that  ooaaoneiag  Augaat  1,  1936,  and  oadiag  Jaaaary 
1,  193T,  on  the  firot  day  of  oaob  aonth,  Arthur  paid  tfiUaard 
R.  Powers  IftOO  por  aoatb;  in  addition  thereto  Arthur  M.  towers, 
botwoon  July  1,  103S  and  February  11,  193T  paid  to  "Wilbur  r. 
Powers  the  total  sua  of  11725,  on  aoooimt  of  serTioes  ao  ea^inoor 
porforaod  b-  hia  purs\tant  to  the  offer  of  Artbur  *ad  the  aooept- 
aaootberoof  by  ooaplainants;  that  botvooa  July  10,  1996  and 
Maroh  3,  193T,  j&rtbar  paid  Millard  A«  Powers  a  total  of  $1S09 
for  profeoaioaal  oerwioes  rend«rod  by  hia  as  attoraey,  pursuant 
to  the  foraer  offer  <!tnd  ftOoept<<iaoe  thereof.  Those  ere  the  only 
aaounts  Arthur  II.  Powers  paid  ooaplainaats  pursuaat  to  said 
of  for  and  aooopt&aoe.  Oa  Maroh  6,  1937,  /Arthur  !•  Foworo 
refused  to  aako  aay  further  payaeats  to  ooaplainaats  unless 
tbey  aad  oaoh  of  thea  ^i'ould  agree  to  eaneel  and  release  all 
obligations  aad  liability  of  i^rtbur  I.  rovers  to  ooaplainitnts, 
aad  loawe  to  Artbur  i.  lowers  all  question  of  further  payaonts 
by  hia  to  ooaplainants,  aad  ooaplainaats  refused  so  to  agree. 


»X;. 


«^  ««  iMMEi)|^$»a  «T«  x^uMftM^^'  veihri^a 


Xi-iijwx^i  -^Xiiijs  .--i^.  *c:v  ■.«© '»««?#   jCOM-O  ait»w6'% 

^in©  »rf#  «"K#  *»ft4RP     •t«««tt^>^  *»^aiftv«&o?  hay-  x»itu  t»«n;«t  %iif  ot 
•••1Q|«  et  9*  bo«tft9t  MiifslAJCQAoo  te«  |ftta«ai>u'qm»d  el  si4  t<f 


em  tkumk   1&«  19279  Arthur  la  writing  r«prM«nt«d  t«  — g>I«i»nt« 
1«  sttlMtano*  th&t  the  taMxaouted  oontrsiot  of  February  /^1»  I92b, 
IkAd  ^—n   •z«eut*d  and  was  thmi  and  th«r«  in  foroe;  that  eott- 
plainaats  had  fail«d  to  carry  out  aaid  eontraot;  that  a  further 
•pportuaity  would  b*  prorided  ooaplaiaajits  by  Arthur  to  fully 
perfom  the  pretoadod  ooatraot,  and  that  in  default  all  rights 
and  iatereats  of  eoaplaiaants  would  eease;  that  on  ttaroh  15« 
1927.  OMiplainante  hegsn  to  ouepeot  that  the  false  r<preseBtati4 
■ade  by  Arthur  were  possibly  not  true;  that  thereafter  <»  ktay 
S«  1937 »;  ooaplainaats  first  prooured  copies  of  ths  ooatraote. 
Exhibits  C*  0  and  £»  and  first  Isaraed  that  the  representi^tioBS 
of  Arthur  as  to  their  teras  and  proTisione  were  false^  and  first 
leamsd  the  proriaious  of  i:xhibit  0   for  the  advaaoe  sf  €13&»000 
to  Arthur  and  of  the  payaeat  thereof  to  hia  on  June  30«  1936« 
as  reeited  in  ijthibit  0;   that  on  liay  9»  1327  Andrew  3teTeneoa« 
Elliot  a,   wiiiUas^  Lee  0,   MAthlaa  aad  Charles  H.  Aldrieh  filed 
a  Toluatary  petition  ia  b^^nkruptoy  against  Arthur  N.  Poasrs  ia 
ths  iistriot  Jourt  of  the  tisited  States  for  the  northern  Qiatriot 
•f  Ulittols  in  the  ee.stera  diTiaioa  thereof,  whioh  was  them 
paadiag* 

Oa  iafoxaatioB  froa  ths  Sseretary  of  the  stats  of 
Illinois*  the  offiesrs  and  directors  of  the  Illinois  Light  &  Pvwsr 
Oo.  are  aea  B*  liAtthsvs«  l^esideat*  aharlss  H.  Sssbsrger* 
Sssretary*  and  ^Osorgs  H.  Jones*  Trsasurer;  and  the  direotore 
are  Bsa  H.  Matthswa*  Charles  D.  Albright*  Edwar*  I.  Bullard* 
Hslsa  S«  ilaors*  John  !•  ktskera*  Charles  H,  9«eberger*  aad 
Arthur  I.  Powers*  and  with  possibly  ohe  exoeptioa  are  suoh 
officers  ia  pursuance  of  the  prorisions  of  oontraot*  Exhibit  0; 
that  3eebsrgsr  is  the  ao«iaee  of  Arthur  M.  Powers  aad  deaiaatad 
by  hia;  Bmi  Bf  Matthevs  anl  George  a,  j«rss  are  noaiasea  of  aad 
daainated  by  Insuil.  By  whoa  hclea  £.  Itoora  aad  Jalui  i^.  i^tskora 


^      AS'      — 


built  .^l^ii   .M  «9X«j$i!^  J^&  mO^^  *Ci  i^^  ««ai#liiiw  ,!§  t^iiX^ 
et:a5i^scJ*5'' ■     ..    n'&i'iffida  ^#«»*ie»!»Ti  *<^r*^i;^«a  •ijl  «W&  »*»  •«© 

aT&isn   .«  «if«i  iMut  MMMil  ..2  a«i»H  aoiir  tS     .LUr^I  ^^  bofMiim^h 
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««r«  •I««t«<l  dlreotors  ooapiala»Bta  kmom  mot*  but  oh«rgc  oa 
laforaatloB  aad  b«ii«f  that  onm   of  tboa  is  doaliiAt«<l  by  lasull 
and  Xha   othar  b/  Arthur  !•  Povara;  that  Emaull  do«iaaitaa  sad 
oontrola  all  tha  aotlvltlaa  of  ILlittola  Li^t  *  Powar  Ooapany 
uadar  or  purBuaat  to  oontraota,  k:xhlblta  C*  D  aad  K«  and 
Arthur  U,   Fovara  has  beoosM  a  aara  figura  haad  la  Ita  affalra, 
without  authority  or  p4»«rcr  exaapt  aa  dlraeted  by  InauU. 
0«|plaiaftata  are  inforaad  aad  baliaTa  and  eharga  that  Jnaull 
a till  plana,  purauaat  to  tha  oonapiraoy  of  Juaa  15«  1911 «  ua- 
lawfully  to  deprlTe  Arthur  f.  Povara  and  ooaplalnaata  (the 
real  partiaa  In  latar«at)  of  lagitiaate  profit  aad  beaeflta 
otherviae  aecruabla  under  contraota*  Hixhlblta  C«  0  and  S, 
aoainally  to  Arthur  N.  Foirara,  but  rightfully  and  equitably 
to  ooaplalaanta;  thst  purauant  to  the  laat  aaatioaed  oonapir&oy« 
eoaplainanta  are  Inforaad  %ad  beliaT*,  aad  therefore  eharge* 
laaull  h&a  praraBted  Ilxlnola  Light  4  Povar  Oa*  and  rubllo 
Sarriea  Co.  froa  foraally  executing  eontraet,  iSxhiblt  B»  vhieh 
oataiaaioa  haa  prevented  Xlilnole  Light  &  Pover  Oo«  to  aoquira 
any  fuada  of  ita  own  and  thus  left  it  dependent  upoa  laaull  for 
funda  with  which  to  proaaoute  aaid  eaterpriae  aad  build  the 
hydro  eleetrie  plant*  aad  thereby  laaull  haa  peraooally  be«a 
put  in  a  poaitioa  to  further  dietate  all  ita  actiwitiaai  that 
he  haa  dictated  tha  peraonnel  of  ^11  eaployeea  of  aaid  Illinoia 
Light  «  Power  Oa.,  ineluding  the  purehaaa  of  landa  remiirad  for 
aaid  eaterpriae  through  whoa,  in  turn  the  prioaa  of  all  laada 
purehaaed  are,  la  the  aatura  of  thiaga,  largely  deteraiaed  aad 
apoa  wham,   aaid  Illinoia  Light  &  rower  Oo«  la  largely  dependent 
for  kWMiledge  of  prioaa  aetually  paid  for  lo^nda  purehaaed  la  the 
proaeoutloB  of  aaid  enterpriaa,  aad  la  like  aaaaer  and  by  the 
aaaa  aaaaa  laaull  haa  been  eaablad  to  aad  haa  directed  that 
landa  ao  pxarchased  for  aaid  eaterpriae  ahould  be  purehaaed  aad 


■Mam  «i  II9S  e  ^a  »#i«fl4f%4  •olftMtinie  ^  tJUtcrsKvec  %€,  f»ftfl» 

rfoiiiis  ^  #lili4zs  t^sMWtRoe  s«*tB©©3C»  tXXaKV^t  «rfl  .^^  »»irt»S 
9tti  kUa4  &&»  mai%qt9tS9  blr^  •^ffodtoic;  9»  ii»t^  dtit  wttuA 

%i!taA£  i.4>  to  ••oit;^  »j$t  not  al  «■»<«  4l|B««itf  4»i»|X9*js*  bistt 
9a»iM9i^  \i»Sk^t^  fti  v^  t»«r»^  A  t^S^J^  MiMilllt  M^s  tM^  «MEir 

9di  td  ftoft  fmtam  •mh  at  Im*  ^ma^aBfta$aa  MJim  'ic  aatftgaamam^ 

ttedi  ba^9a%ib  msA  ka»  pt  haJMaam  aaad  aad  Uusal  mmaw  amaa 

Irjta  »9««C««««  •«  hlaaHa  Bat^qraima  biaa  «ot  haaaHnati  —  ataai 
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tb#  titl««  thereto  tak«n  in  tk«  &»«••  of  IndiTiduals  aoaluited^ 
•  •Itotad  :\nA   dofliiiiat*d  by  lasull;  that  a*«Tg«  «•  JmM««  th« 
tr«esurer«  is  »et  only  th«  noaince  of  insuil  but  aa  Mipioje*  of 
iBsulJL  and  Tr«&aur«r  of  tho  Fubiio  S«mo«  Co.*  and  coaplainants 
•karge  thst  th«  only  recorda  that  havo  boea  oar  ara  bolng  kept 
of  ■onias  adT&nood  by  Inoull  4t  tot   tfaa  diaburaettent  of  funda 
of  Illinoia  Light  A  Pover  Oo«  ara  tha  rooorda  which  haT«  baaoi 
kept  or  ara  being  kapt  by  or  iiador  tha  auparriaien  of  Oaorga  R* 
Jones*  dominated  by  Inaull;  that  no  ayateaatlo*  ado<7ttate  or 
•ffaotiTO  aup«rTi»ion  or  control  of  the  affaire  of  Mild  powor 
<MHpMqf  in  ita  own  intereat  or  in  the  interest  of  the  holdera 
of  ita  coflwon  atook  ia  now  being  exeroiaad  or  ia  now  poaaible 
WBdor  aziating  ooxxditiona*  exoept  aa  it  ia  had  froa  or  through 
Inaull  or  thoae  appointed  %nd  aelaoted  by  hia;  that  by  roAaoa 
thereof  Inaull  ia  in  a  poaition  at  any  tlae*  at  hia  own  whia*  to 
out  off  indofinitely  all  finaneial  reaouroea  of  aaid  Illinoia 
Light  «  Fewer  (Jo.,  howarer  oritieal  to  ita  intf:reat  sueh  finan- 
elal  reaouroea  might  then  be  to  it«  and  ooaplainanta  charge  on 
Inforaation  and  belief  that  unleaa  proTented  by  order  of  court 
Inaull  ?111«  in  aannere  uncnowa  to  or  poeaible  to  be  Hotioi^ted 
kf  eeaplainante*  take  &dwaa|pice  of  the  situation  aa  hereiaab^TO 
aet  forth*  to  oarry  out  t^nd   fulxy  effaot  aaid  oonapiraoy  of  June  15* 
1311*  to  foraally  terainate  and  take  over  to  hiaaelf  all  iatrreat 
ef  ooaplainanta  in  th«  preaiaea  aa  the  real  parti ea  in  intereat; 
tkat  by  the  tenui  of  the  oontr»ot8*  jxhibita  C*  D  and  £*  there  la 
aa  oblisktion*  noaiaally  upon  Arthur  i«  i'owera*  to  Xneull*  for 
Inaull* a  or  Fublio  Serwioe  Co»*8  uae  and  benefit*  totalling 
$375*000*  whieh  ittoluAea  ^12S*000  advanoed  by  Inaull  te  Arthur 
I.  Fowere  on  June  30*  1936;  that  exeept  for  payaenta  ef  a  total 
of  117*000  to  Aldrlok  and  u  D«  Hathl&e*  aa  prorided  ia  aaid 
eoatraot*  Exhibit  C»  and  exoeptiag  alee  poeaible  payaenta  by 


■»  p.: 


to  »$^i^«3  o^'  ^vd  JLUmat  to  9«»ii(t«A  9i(#  %1mc  s»%i 

t<j?%a  Sfii»€?  »»4  «t  m^  9WJSf4  f9^4f  «l?sr««'r  *<tt  *drf^  «tSS««f« 

jcs«^  STJH^  rf3l^«  t^<»9i»T  »i<*  »"s:«  ,0^  'rs'ToS  4  ^if^i! J  eioeiiXX  1© 

i»^«,**«  ^  ^««f#  ^siUtiC  frf  ktifml^u  has  t^i 

•ieisUiXJt  ^M»  1t«  «.'£tn:v7cs?^-r  i^i^j,-:  •  ..-s■*tf^^■' 


*«1  a«tfv  T'-   ?c-:"ria»ri-ro  tr 

^iXX«Ml7«^       . 


rssitn'j'Sc?    -'dr- 


-1*V,  *'■ 


.IJ'iSTC^    O^    «iX£X 

o©  to 

•  -a 
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Avtlntr  M*  Powers  Xo   ooaplaiaants*  Arthur  B.  t'^wtn,   a*  coapiaiwints 
arc  iafomed  and  b«il«Te  tuftd  oharge  the  faet  to  h9,   has  appro- 
priated atild  liatt^OOO  to  hla  o^m  uaa  aad  spoMt  or  diaslpated  tha 
•aaa  for  his  own  and  his  imsdiats  faaily'a  iivlag  a.Bd  antar- 
talnaientf  but  aaTsrthalass  ooaplalBijits  offer  to  do  full  equity 
Im  the  premises  and  are  vriiiisg^  ajid  do  hereto  offer  to  aaawas 
all  obligetioaa  under  aaid  last  aentioaed  eoatmet  for  the  payasAt 
of  |375«300  inoludia^  $126»000  adTaaeed  to  Arthur  V.  iowers, 
attd  to  aooept  aad  perfora  the  teras  phuI   oonditions  of  ooatraets^ 
txhibits  Q»  D  aad  S»  (aseuaing  the  substitution  therein  of 
Oflnplaimnts  for  Arthur  U,   P«w«rs)»  aad  la  all  respaets  to  earry 
«a%  (  OB  the  sMie  asauaptioa)  eaoh  sad  all  of  the  ooaditionsy 
proTisioBS  and  obligations  inouabeat  th<ereu»dsr  upon  Arthur  M. 
P«aers«  and  upon  subetitution  in  said  last  aeationed  ooatraots 
of  eoaplainaats  for  Arthur  M.  ?ov«rs*  to  relaase  aad  dlseharge 
Arthnr  l.  Po««rs  frwi  all  payaeats  and  obligations  to  eoaplaia- 
aats  of  any  oharaoter  or  desoription* 

iparagraph  23  of  eo&tract«  Exhibit  c«  prorides  that 
•aid  last  nentioaed  oontract  was  aade  liqr  lasull  for  eonTenienee 
sad  while  he  is  liswid  by  it»  it  is  understood  that  he  is  ia 
reality  noting  for  the  Pubiie  erriee  Co.  and  Caaaeavoaltii 
Edison  ao.»  and  that  thess  soaipaaies  are  tiltiaately  to  reoeiTO 
aiqr  benefit  to  be  derived  by  laaull  under  the  last  »«ati«M4 
•ontraot;  that  sxoept  as  otheririse  indioated  in  the  bill»  ooa- 
ylainants  are  ignorant  of  Just  what  intereet,  present  or  intended^ 
Ooaamwrealth  fdisaa  Oospaay  has  ia  the  preaisee,  and  »hateTer 
Sttoh  interest  Mty  be«  the  eaae  is  subjeot  to  the  rl^ts  and 
intereets  of  ooaplainants* 

Tho  aaended  bill  praye  that  defendants  my  be  eoapelled 
to  answer  ete»;  that  the  exeoution  of  o«itra«t»  Exhibit  0,   by 


^ilt  T9  «fi«Sf«  iMii  eatf  tff>o  ;K^««6i$  Ai««  Mi#«iiBi[ 

'•'f^ia*  l»6Js  ^lYii  £*iii0«)  9^  aid  Mm0  am»  sid  set  mbm 

fatumxmq,  %At  isH  taisTf a«9a  iata»iiw»n,  t%sii.  bXim  Sdtetf  %tx-lS^liaQ  Itn 

«es»««i   .g  7«^S4  <»#  kmmfthm  CO&«$SXIr  snajsl^ltsftji  0CO«4Tet  )» 

.rijroirsrtilOG  "to  s%0^4JUiMe»  toft  wsdt  9/4^  an&t%^^  be^  t^ittumei  ^  btut 

•  4  ^MJii^TA  jiKHpf  «ftiMif%»T»d;r  ^ji»#astm«l  ^$s&Jii«S![j^ia»  bmm  aaftislMttt 
n-fld&at  c  «)itXa  <>««  £s»Xs/iq^^^  SiS«^;^   r^4   i>cu>    «.90  HoaittS 

hjSi^r    9t  >   0#    fO#t<'^*    *^    »X*    ^f^*     ^"^   T«<*   ^9STe#Ai    ifoviR 
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Instill  sad  Public  !*^«rTio«  Oo.  b«  found  and  d««r««d  to  b*^  nt 
b«tw««n  latull  and  ooaplainants*  perfoT$»n99   by  Instill  of  his 
•ontraot  nnd  ngrs*n«nt  of  August  9«  1911^  tbat  ths  sxsoutioB  «f 
eontmot*  Exhibit  0«  by  Arthur  m*  fovsrs  b«  found  nnd  ds<iTsed 
to  bOy  as  b«t«o«n  ooaplalnnnts  on  ths  ono  band  and  Arthur  !• 
f«ir«r«f  Insull*  >^bll0  "«rrlo«  Oo«  and  Oimitenwoalth  Edison  9o« 
•n  th«  othsr  hand*  on  b«balf  ^nd  for  ths  us«  of  oeBplalnants 
and  In  folflllnsnt  and  porf •*■»»«•  by  thssi  of  the  oontmot  of 
Ooooabor  31,  19<K)«  botwsnn  ooaplainants  and  Arthur  M.  li'ovsrs; 
that  ooaplAlnants*  rsleasss,  Exhibits  F  and  a»  so  far  as  ^ffsst-' 
lag  tbs  Illinois  Ught  s-   Povor  ao.«  Insull  and  Fublie  d^rrlos 
Oo«»  or  ths  eanosllation  of  then  outstandinf  bonds  of  Illinois 
Light  A  Pe»«r  Oo«  be  fotuid  dsorsed  to  be  the  o onsen ts  of 
•eaq»lainnnts  to  the  tenw  and  provisions  of  sitid  eontraetn 
txhlblts  0,  0  and  If   other  than  the  teras  and  provisions  of 
the  sane,  if  aiqr«  purporting  or  operating  to  deprire  ooaplainante 
of  their  interests  in  the  prftnises  in  faror  of  and  for  ths 
benefit  of  Arthur  K.  lovers,  ano  that  o«nplainants*  reXonses, 
Ixhiblts  r  and  a,  insofar  as  in  tens  releases  by  oosiplainanto 
of  or  to  Arthur  I*  Powers,  be  found  and  decreed  (on  suoh  terns 
as  to  the  court  nay  seen  neet,  ooaplainnnts  off«ring,  as  afor«- 
taid,  to  do  full  fti^uity  in  th«  premises,  not  only  to  Arthur  N» 
Powers,  bttt  to  eaoh  and  all  of  the  defendants)  to  b«  powers 
•f  attorney  to  Arthur  I.  rowors  to  negotiate  and  execute  said 
eontrftcts,  l^xhibits  0,  0  and  E,  •%••,  and  for  other  and 
different  relief,  as  oquity  nay  remiire* 

The  exhibits  referred  to  in  the  aereral  bills  ars 
est  out  in  haec  rerb^  in  the  abstract  and  sorer  thirty-three 
pages  thereof,  it  would  unduly  and  unnecessarily  extend  this 
stateaent  to  again  reoite  their  Reweral  oonti^nts  and  noreower 
we  deea  so  to  do  unnecessary  for  the  reason  that  all  the  aaterial 


tU  ix^^ 
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.i,4w««il  ^m 


■fc  --^^flTrariRtt^ 
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aiititfi  Hi  ita* 


'ip^. 
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—■■ilfei.i'i  )  •■Hv^      ..JUat^ii^tvaikM 


.^4  -n  A  (k*  ':?¥  :•/    r*  I---    <^  :<■     t"* «    «ij8»fi  ^    ^^ 
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parts  thereof  aad  all  that  la  olalaad  ia  vlrtua  of  tha«  ara 
•at  forth  in  tha  aTaneata  of  oaaplalMnta  plaadiaga*  vhioh 
ara  iaoludad  in  thia  at«ta«ent.  Howaray,  la  arrlTlng  nt  our 
oplaioa  va  hava  reaA  all  of  the  exhibits  And  Terifled  thea 
aith  the  avaraeata  nad  olniaa  aada  ia  tha  plaadiacs  aa  to  their 
parport  and  legal  effaot*  \ 


9%Bi  ««jft  !«  9i«r«lv  nl   !»«*i«ifj   «i  f  jfsf^   XiJi  baa  5c«»i»d*   tt^At. 


-  4S  - 

MR.  JULTICC  HOLOOM  d«llT«r«d  tli«  orlnion  of  th* 


«Ottrt« 


Oouiuiel  for  dofendUuftta  oontoad  tkat  if  th*  bill 
fail*  Ml  agalMt  Arthur  A.  ?ov«r«  a»d  Suuol  Inauil^  orery  oth«r 
tfjofoaduit  lo  reXlerod  of  roj  liability  to  ooapl^inaats.   I»  tho 
ia09ptlon  of  this  opinioa  v«  will  atftto  that  ve  oonour  ia 
this  eo&teatioa*  am4  aluftll  oonfiat  tbo  romsoas  of  our  opiaioa 
to  a  aottiag  forth  of  tho  relationa  botveen  thont  two  dofendaata 
amA  eottpl&lBaata  without  roferoaot  to  tho  ?iotioaa  and  doin^sa 
or  iatoraata  of  aay  of  the  oth«r  dofaadanta*  aa  in  our  ultiaato 
oonaluaioB  we  ahall  hold  that  the  billa  atata  so  o&aa  ag&inat 
Arthur  K,  Powara  aad  Saoaal  Insull  whieh  entitle  oosplainaata 
to  »By  relief  aa  a^laat  thea,  either  jointly  or  sawerally  in 
a  oourt  of  equity «  aad  that  the  billa  were  olmoxioaa  to  tha 
^•mKrfr*   iaterpoaad  ta  the«  and  aua taiaad  by  tha  ^asaallor. 

The  eeQuaaoe  of  ewanta  to  be  extrmcted  froa  the 
foregoing  atataa«mt  ia  about  at  fallova: 


Millard  H.  Powara,  the  lawyer*  vith  hia  two 
Arthur  and  Kilbur,  e&terad  tht  field  of  publio  utility  in  the 
em%«nHrlae  of  eenatructing  oa  the  lanlakee  Hirer  a  hydro  elaetrie 
pMrer  plant.   This  required  large  expeaditxirea  of  noney  vhiob 
at  tiaMia  not  being  forthooning*  proved  a«  obatruotian  to  eueoeaa. 
They  needed  fiwe  nillioa  dell&re  te  etabilise  the  enterpriee. 
After  iai3  they  net  with  finaaoial  ealMLrraaasent.   i*aok  of 
the  neeeeaary  noney  and  experience  were  obataelea  Jeepardiziag 
eneeeea.  Inaull  vb.9   a  eoeip«titer.  An  allianee  was  aoncJut  by 
itiUard  with  Inaull*  who  told  hia  orally  that  if  he*  Millard* 


-  SI.  - 


,?iti?eO 


liM  ♦«?♦  ti  t^4i-  a«»sfii4.vo  «#a^=^&ff$lftfe  'set  i««seoo 

«ts«slsii;s«$  «I#i^se  s{«J^2fw  Xij^«&£  l^ama<>  tms  tuttjt^   •%  %«if#ti 

:s«sr^Xidt  «£  t»04f  J  si:  f assist «f^»  ]|aj^l«t»t 
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would  eonstruot  a  power  piaat  oa  tho  laakakoo  ftlwor,  that  bo, 
Xacull,  would  purohaoo  tb«  output  at  a  prioo  loos  tliaa  laLoull*o 
ooot  of  prodttOtioBt  lAloh  waa  not  hydro.  This  ho«  Powora^ 
tfM«aT«rodi  umouoooaafully  to  do.  la  tbia  atteapt  ha  t»orrowod 
*f  Inaull  botfoen  tho  yoara  1913  and  1916  ^137«0X)«  patysont  of 
whioh  was  oTldoaood  by  Hlllarl*a  aotoa.  Ho  fallod*  howoror*  to 
pay  althar  prlaoipol  or  iatoroat*  Thooe  aotoa  noro  secured  by 
stoot  of  the  lUlaois  Light  A  Power  Ooapaay.  Later  fenra  Povero 
••^pilrod  a  ooomd  ilea  &a   the  a  took  pledged  to  lasoll.  Slio  fllo4 
a  kill  to  redeem^  to  whloh  bill  ooaiplaiaants  wer<^  parties.  A 
4ooree  was  obtained  by  her  la  that  suit  eetablishiag  her  liem  to 
the  exteat  of  S30«(X>0.  aad  direotlaf  a  sale  of  the  ehares. 
Millard  prootised  Arthur  to  dieobarg;e  Vera's  &ad  1bsu11*s  lleas* 
Thia  he  failed  to  do*  whereupon  the  shares  were  offered  for  sale 
by  a  Master »  a»d  Vowa  bou^t  thea*  Uillard  H.  Powers  was  at  that 
tiae  indebted  to  lasuU  ia  the  sua  of  ?196«000.  This  he  likewise 
failed  to  pay,  Arthur  was  jointly  liable  «-ith  his  father  to  pay 
the  debt  to  laeull.  In  193#  Artbwr  ba4  aogotiati(»Eis  with  lasull 
with  a  Tiow  to  paying  this  debt*  Thereupoa  Millard  filed  a  bill 
to  redeiai.  Re  aado  ao  tender  of  payaeat  of  the  debt  adaitted 
to  be  due*  At  thia  juaotioa  Arthur  eouf^t  to  wUce  a  ooatraot 
with  lasttll  for  an  interest  in  the  stoek.  This  lasull  would  not 
do  until  Millard* s  hill  was  out  of  the  way.  Millard  rftfuoed 
Arthur's  iaportunities  to  disaisa  his  bill  to  redeea«  or  to 
give  a  release  to  Insull  ualees  Arthur  proaisod  to  pny  hisi 
tl60»000.   Arthur  thereupon  paid  Millard  fZO^Oy^,   whloh  he  obtaiaod 
froa  lasull.  Arthur's  payaeats  to  Millard  ooatinued  until  Arthur's 
oreditors  had  hia  adjudioated  a  baakyayt.  The  flliag  of  the  bill 
ia  thie  oaee  wae  the  final  not  of  Millard.   The  filiag,  boweTor, 
was  subsequent  to  the  giwiag  of  the  relaaooo  by  Millard  aad  ^Hthm» 
est  forth  ia  the  preooediag  statoaeat  of  the  oaae. 


-it tubs  f<t^b  >»iJt  1:*j  .#aaw£t««?  ^«»  %'^bn^t  -ois  alw^aji:  *^     .  -t  os 

m.ii*  Y'S^^  oi'  .t»^<  ijh<C'-^<^  'Si^aI#«A.  B6»ijKfir  lX6^&Si  .w  z&^a^JLvx  &  »fl% 
■^  >{  fold's  «C^K^«i>stl  ia:«i.U« :*l<i^3  ao^M«M(#  vfAStA     •&o&«e&l| 
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It  it  «n  •ItmsntA.ry  ^•fftl  pri»elp«l  th»%  a  d««urr«y 
adaltt  oftly  faot*  ^loh  art  ««il  pXi»ai(l«d*  and  thot*  that  arc  not 
■•  pl««d«d  at*  not  a.dmitt«d.  lt«itb«r  doa«  %  deaurrer  adjait  Itfal 
oonolualaiui  asacrttd,  tmt  not  cuttvinad  bf  f<«et«  ali«g«d,  Bor 
«s««rtlons  of  ultiaftt*  faoto  whieh  avo  aot  r«inforo«d  la  the 
•KA»  iAnnar.  a1»o  a  deamrroj  dots  aot  ttdait  ehurgaa  of  frni&d 
vhloh  %Y«  genoral  unA   not  spoolfio  and  ohargoa  of  fr<4Ud  Allofod 
on  infomatlon  an4  b«il«f  arc  Xlkovloo  not  adalttod  by  a 
dotturrer.   #hat  la  adaittad*  hoiraTer«  la  •onfload  to  tha  atata 
•f  Mind  of  tha  aliaging  partlaa*  ballaf  and  tbat  only  . 

froM  ooaplainanta*  pXaadlng  It  firat  appaara  th«t  on 
JaKnary  8»  X90S  MiXlard  H,   rovara  «nd  ArthuT  M.  Povam*  undar  tha 
flm  n«ata  of  i^rthux  S.  i  ovara  ik   Co.*  antered  upon  an  antarprlaa  to 
build  and  oporata  hydro  aXa^iprio  powar  planta  In  Kankakaa  and  Kill 
Countias*  Illiaoia*  on  tha  K^nkakaa  HlTar*  and  th»t  tharaaftar  in 
SaptambOTf  ItOt  thay  wara  joined  in  auoh  antarpriaa  by  Wilbur  f, 
Fowara,  who  «na  a  eivil  tnginaar;  tbat  ooaplainanta  batvaan  190B 
nnd  1909  at  great  axptnaa  acquired  equip«ent«  nape*  plate »  profiles 
and  engineering  dntn«  inoluding  in  1909  a  oeaplata  topograph ioal 
atirray  of  a  portion  of  aaid  Kankakee  RiTar,  alao  written  optiono 
of  piivohaae  for  valuable  oonsider^itiona  paid  and  to  be  paid  upon 
•artain  laoda  on  the  Ksinkakea  iivar*  and  upon  a  vater  plant*  a  gae 
plant  ftnd  an  aleotrio  light  plant*  aaid  vatar  plant*  gaa  plant  and 
alootrlo  light  plant  antHiling*  had  the  ootione  been  avarolaed*  an 
expenee  of  t;^K)0*000.  Aa  fraud  is  eharged  againat  tha 
defendant  Sjuauel  laeull*  in  an  effort  by  hin  to  aoquire 
intareate  in  and  aupplant  Millard  ft.  and  Arthur  I.  rovers 
in  their  «ntarpri«ea  en  tha  Kankakee  River*  it  nay  be  noted 
that  for  tha  firat  tine  Inaull's  attention  vaa  called 
between  January  a*  1906*  ai^  January  ?,   1909*  by  Millard  R. 


-.  ;■  -imliLi^^n^Gfi,  mx^  mm  Mi«:#if»  i^^^vi*  ift  «?«-*wo^  fill  ^  .0  *«?«(»  «^*t 
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Fow«r«  and  Arthur  H,  f'overs  to  their  Kankak.e«  Riw9t   •aterprlaea; 
and  that  they  adrlsed  Xaauli  of  Xhhtt   flaXd  of  operation,  and 
that  iKsull  stated  that  he  wnm   sot  aaA  viMld  aot  fre  interested 
la  any  hydro  eieotrio  plants  or  interurban  railroads  othtsi  • 
•f  Okloago*   It  therefore  elsarly  appears  that  ooaplainants 
•ought  Insull*  and  not  Insull  the  ooaplaioante,  in  their  IMikakee 
RiTer  venture.  It  vas  a  case  where  the  Powers  vere  endeaToring 
to  interest  Insull  in  their  XanlcaJcee  aiver  seheise,  not  a  ease 
vkere  Insull  vas  endeavoring  to  interiMddle  vith  their  affairs. 

rroai  the  preceding  sta tenant  of  the  oase,  appears^  s^nt 
is  eoatended  to  toe, the  initial  ooatraet  in  the  Kankakee  River 
projeot^  oolloquially  referred  to  as  the  eontrast  of  1911* 
Troa  ehat  is  set  out  regarding  the  sane  there  extnnot  toe  extraote4 
the  elsnents  of  a  toinding  oontraot  in  ahieh  the  alnds  of  ths 
parties  net  upon  any  definite  pro^eot.  It  is  oontended  that  the 
ew&traot  vae  oral.  '^S   it  wd^s,  it  is  otonoxiovs  to  the  Statute 
of  ^rnuda*  as  it  was  not  to  toe  perforaed  ?rithin  the  tiae  vhioh 
the  la*  allows  for  the  perforaanee  of  such  oontraets.  tooreorsr 
it  is  indefinite  in  its  proTlsiona.  Furtheraore*  vhaterer  it 
««s.  ooaplaiaants  in  1930  assigaad  nil  of  thsir  rights  therein 
to  Arthur  M.  Powers.  Sutosecruently  they  assigned  to  the  rower^  Oo« 
all  rifl^t  and  olaia  to  everything  oonuected  with  it  or  the  hydro 
•leotrie  developaent*  and  these  they  do  not  eeek  to  set  aside* 
It  is  also  elaiaed  that  other  oral  oontraots  vere  a;*de  covering 
a  period  of  years  thereafter^  aoao  of  vhioh  added  in  nay  asaner 
vitality  to  the  so-ealled  oontraot  of  1911. 

The  so-oalled  oontraot  of  1911  wae  not  ando  with  ntaplaiii 
oats,  tout  vith  a  partnership.   This  so-MtUed  oontraot  is  void 
for  want  of  nutuality»  as  vsll  as  for  uneortsinty.  Moreover  it 
voa  no  to  soae  anttero,  vis.«  the  purohaso  and  s»le  of  eieotrio 
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ourr«Bt*  for  •  period  of  fifty  r««ro  aad  woo  ooMoqvontly 
•teoviouo  to  tho  otatuto  of  fr&udo.  Mo  broach  tboroof  io  AllOfj^od 
oo  ofoinot  tho  dtfoftdant  Inouli.  lioohoo  io  iopototolo  to  ooa* 
ylfttnMi^o  for  failure  to  ooaort  a  riK;ht  thorouador  vithin  tho 
otatutory  period,   (fof^  v.  fotoloo  OfcO  Uoht  A   Ooko  Oo..  293 
111.  94*  aflirain^  th«  deoioion  of  this  court  ia  tho  s^uio  ohoo.) 
Tho  dofoaoo  of  tho  Stototto  of  iiaitatioao  io  oToilablo  oo 
domirror,  Tho  olaia^d  Mr*  proaieo  did  not  roMoro  tho  bar  of  tho 
ot»tutOf  ao  the  doo trine  of  now  proaioe  hoo  bo  app^ioation  to 
ootioBO  of  tort  ^hlob  tho  ooaapirooj  ohargod  in  the  bill  io 
toateMMat  to.   Moloo^  t.  Pettero— ^  339  111.  240.   Tho  oo-oalloA 
BOW  proolae  io  of  the  ooae  ohameter  ao  ito  foreruanor,  aad  la 
iooperatiTO  for  tho  oaao  rvaooa?;*  Tho  1911  oo-oallod  oontraet 
io  futile  as  a  fo«auteLtioa  of  i%ay  liability*  if  for  ao  otbor 
reaooa  thaa  that  ooaiplaiaaats  voro  not  p«rtioo  to  it  and  for 
that  roaooB  hoTO  bo  legal  statva  Mipovering  thea  to  enforce  it. 
Tho  aljLoged  ooaapiraoy  of  <3^^  fKrooonts  ao  triable  ioeue  for  the 
voaooB  that  all  the  aYoroeato  regarding  ouch  oonapiraey  aro 
allogod  to  root  «poa  inforaatioa  and  belief,  a  .leaorror  dooo 
a*%  adait  faoto  oo  pleaded.  Wurp^y  ▼.  Morohy.  189  Ixl.  360; 
9y«^?f^  ▼•  Sfankpwioy^  179  111.  App.  45,  9t^^lYeyy  t. 
Hueaeo^erdeT.  25o  ibid.  499. 

Muoh  Boro  ai^t  bo  oaid  ia  thio  opiaioa  in  roTiov  of 
aore  of  the  aultitudiaouo  aattere  oot  forth  ia  ooaplaiBBBto * 
ploadiac*  but  wo  refrain*  boeaaoe*  aside  froa  every  other  oob« 
oidoratioB  of  either  faet  or  law*  tho  roleaeea  found  in  the  record 
are  a  ooaploto  bar  to  any  eaaoe  of  actioB  which  eoaplaiBanto 
olaia  agaiaat  the  dofoadante  laoull  and  Arfekar  «.  foworo.  Tho 
fact  of  theao  reloaooo  io  not  only  not  denied*  but  adaittod  aaA 
atteaptod  to  bo  turned  for  other  ueee  ia  the  prayer  for  relief* 


el  feo-Pi  %3[*a«fft»-3£«>l   ©j^i  JM?  T»#«*aNb^  .  lo  ill  ^ftla^Tt;  ws« 


1*  «#iv»i  ai  ista  t4|ijs  •«««  d^tm 

!r:fti»«Y  tfiUt  at  taM»^  ••«e^«tl9t  vii^  «w£i  ire  toilr  i»^i«  to  muit^'n^f 
ftSamtstai^fiUti  ^ftl4v  /rot/sj;  t«  HfUMO  l«l  «t  ««d  0jr»l;^fiK»d  a  9XM 

htte  hii^imhs  tu6  ^tBtmb  *<iA  ^Xao  ioa.  «i  atMMkUs  «m4#  to  ;rftirt 
«tiftllj^?[   >:ol  lei^-anq  «<$  &i  «•««•'  'x»£(;f6  i:«t  iMsmxct  »4l  •#  te#ftt»^^« 
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to  whiob  ««  will  b«r«iift«r  &<lTert. 

Th«r«  la  bo  reaoom  &0«igK04  for  oottlag  aside  tho 
roXoaooSf  vitbout  reatoriag  tbc  >t»%m  ouo  anto .   Coaplainanta 
kjivo  aatdo  Ao  o&aa  varranting  tb«  distuirlKtnoa  of  tba  roloaaoa. 
Tbora  baa  ba«m  ao  ratura  of  tba  oonaidaration  pftid  for  tba  ro- 
laaaoa.  lo  fraud  ia  obargad  la  tba  proouriag  of  tba  raloaaoa. 
Tbora  ia  ao  deaial  tbat  tba  raloaaaa  ara  good  ao  to  tba  dofoaiaat 
Inouilf  oad  ao  Artbur  M»  Povara  aaA  Soaaol  laoall  ^X9   eb&rgod 
oitb  balBg  Joiat  tort  faaoora^  uodor  oittaontary  prinoiploa  of 
Xaw^  tba  roloaae  of  oaa  joint  tort  foaoor  oporatoo  to  roloaaa  all* 
Laokiag  a  return  of  tba  ooaaidoratioa  paid  for  tba  raloaaoa 
Oporataa  aa  a  ooafiraMtion  and  ratifioation  of  auob  reloaaoa* 

Tba  rolwiaoo  of  Millard  R.  Povoro  and  nilbur  F.  Povara 
ara  avoepiag  roloaoea  eobraoing  arory  tbiag  froa  the  l^glnning  of 
tijaa  until  tbo  date  of  their  daliver/.  Jt  ia  bard  to  undoratajai 
boo  tbay  oould  bo  aoro  eoaplete  or  oonoluaiTO  of  tba  final 
aottloaent  and  adjuatsent  of  tbo  righto  of  all  tbo  partioa  inrolrod 
in  tba  litigation*  Tbo  ooaplainanta  for  aaplo  a»d  ouffioiont  oon- 
oidorationo  roloaood  and  forerer  dioobargod,  tbo  defondaato  Inonll 
and  Artbur  M*  Po«oro«  both  IndiTidoally  sad  ao  a  ao^or  of  tbo 
firm  of  Artbur  M.  Povora  I  Qo»,   and  aoknovlodgod  full  payuout 
and  oatisfaetioa  of  all  eliviaui«  rigbta  aad  doaHtndo  of  any  kind 
and  nature,  indiTidually  or  ao  an  alleged  aoa^or  of  aaid  firm, 
vbiob  tboy  *Bev  bare  or  oror  bavo  bad  agaiaot  oaid  fim  and 
roloaoo  and  fororor  dioobargo  ArUmr  ■•  rovoro  A  0«*»  Arthur  K* 
Povoro«  Saauol  Xnoull,  ir^blic  SarTioo  Ooupt^ny  of  iortbem  iilinoia« 
Illineia  iJLght  A  Povor  <^«  and  all  or  any  of  tb«B  of  and  froa  aay 
and  all  anaaor  of  aotiono,  oauoo  or  oauooo  of  aotion»  dobto^ 
duoOf  ouan  of  aoney^  aooounta,  reokoningo*  bonda,  biilo« 
wagoOf  oalarioo*  notes,  specialitieo,  oovenaato,  ooatraeto, 
ooatroversioo,  agroeaento^  proaiooa. 


-  ?^  - 
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1  ■     •  ■ 


-  4i  - 

and  d««attda,  «lifttso«T«r  in  lav  or  ia  •quity*  vhleb  thtj  aow  nay 
liaY*  oy  •▼•*  hart  bad  agalnat  th«  aald  Arthur  !•  Powara  it  Co., 
Avtlnur  I.  Pevars*  Saaual  inauXl,  Publlo  r^arTlaa  Ooap&ny*  l^linola 
Light  *  fowar  Oo««  and  aeknoKladtfa  full  payaMat  for  all  intaraat 
ahioh  thay  than  had  or  arar  bad  in  and  to  any  of  tha  abarea  of 
oapital  atoolL  and  bonda  of  aaid  iXlinola  Juigbt  i.   Povor  OOt  or 
In  the  hydro  elaotrlo  poaar  doTalopnant,  upon*  adjaeant  to  or 
bordarinit  upon  any  portion  of  tha  Kankaluio  RlTar,  for  auob  oon- 
aldar^tion  and  valua  reoalTad«  both  IndlTldually  and  aa  an 
allagad  «attbar  of  aaid  flra,  haraby  aall«  aaaign  and  tiNinafar  to 
aaid  lUinols  ilght  $   ?o«ar  Co.  any  right*  tltla  and  intaraat 
in  and  to  %1X  a»pa«  plata«  profiioo*  plana,  draainga,  surraya, 
raoorda,  <o«rvay  bookav^  reporta,  apprala^la*  abatraota  of  tltla* 
doada*  dooi^enta,  blua  prints,  drilling  raoorda  and  any  and  all 
otbar  p»para,  data,  eauaa  ot   thing  of  ti^h'^taoaTer  bind  and  natura 
whleb  tbay  than  bad  or  ovor  had,  for,  upon  or  by  roaaon  of  any 
auoh  aattars,  eauoo  or  thing  vb&taooTar,  and  in  and  to  or 
r<3latli\g  to  aaid  lllinola  Light  *  Foaor  Oo.,  and  In  and  to  Ita 
atoob  and  bonda  and  in  and  to  aaid  hydro  olootrio  powor  dortlop- 
aont,  fro«  tba  beginning  of  tba  world  to  tha  day  of  thaaa 
proaanta,  and  baraby  safca  AaliTory  of  all  auoh  papora*  plnta, 
wtpa,  aurray  raoorda,  aurTey  boola,  ato*  aa  harain  raoitod* 
to  Arthur  »•  fowara  for  tha  «iooount  of  aaid  Xlllnola  Idi^t  *  Powor 
Co*  aa  Ita  Intoraata  nay  appaar«  Thara  la  no  eharga  by  ooaplainr 
aata  of  any  fraud  or  untruthful  rapraaantttiona  nnda  to  the>a 
to  Induoa  th«i  to  oxaouta  and  deiiwar  thaaa  ralaaaaa.  Tboy 
aaro  intinataly  Infornad  of  tba  vhola  altuatlon  and  vr9   praaunad 
to  tsko^   the  lagnl  affaot  of  thair  oxooution  of  auoh  ralaaaaa* 

MeraoTor  tha  ooaplalnant,  Millard  R«  Powora,  waa  a  laayor  of 

long  at&ndlng  at  tba  bar  of  Ililnoia,  ao  that  aalda  froa  tha 


ife»-i»; 


».':,*  .,U..-v./   •       J,  .,-..  ^^  ;.' K' Si 


-^i-^ijKjteiiir 


*■■•■■■■ 

iSj^  mm  t^ii  ftmiie  '«fi'««M>»«'  ^Mii$tii '  ^»0ifMvi  ^^^  ^stiM^^-s^^'  ^'sibis^tfh 
tafi  t«-  «»«.f»t  t«*'  ««  m^t*''  ,'srot  tlwii*  ■-t»T#  acs'ft^  a»«lr  %^M-  ^t3i4-^ 

*»**tJv*  "io  t»*  «*J^  ^'>^  Mt»«i^  Ortfi"  "iro  gaifijaJh^sj^  sift  8i#i£^   ^sHa^a 


4  (;' :. ' 


-  49  - 
y*«MMpUoa  •!   lAw  ih«t  h«  lui«»  the  legAl  cffMi  of  his  act  1a 

•x«outlBg  aAd  (l€ilT«riog  such  reXtaa*«  froa  hi*  i«umiBs  as  aa 
old  praotltlbaar  at  th«  bar«  ha  haA  aatuai  knowiadga  of  tho  lo^^ 
off«ot  of  bis  aot  in  exooutiag  aad  dciiTering  auob  r«l«is«*  amd 
vhatCTar  the  aotuaX  fact  mkj   )mit«  l>actt«  koapiag  tho  ooosidantioa 
paid  for  tba  raloaoo  aad  oontrortiag  the  aa«e  rightfully  to  bio 
oom  aao»  a»d  an  utter  failure  to  restore  tbo  atatoo  quo  anta> 
ara  affeotual  bara  to  disturfci  in  9Aj   oaaner  tb«  raleaaos  or  to 
obaago  tbo  aituatioa  oroatad  by  their  azoeation  %ad  deliTory. 
MoreoTer  ao  attaapt  ia  aade  to  set  tbasa  ral^aea  »aida«  iltboui^ 
a  fatila  attaapt  ia  aada  to  hare  thia  oourt  treat  thaa  aa 
ooatraote  batweea  the  parties  ia  aattars  alien  to  their  prorisioas 
aad  their  purport  aad  legal  effaot.   By  the  sTeraeats  of  the 
aamdod  bill  ooaplaiaaats  hare  ia  legal  purport  aad  effeot 
ratified  %ad  eoafiraod  those  tvo  roleaaea  la  aeoord  vitb  their 
provisiona  i»ad  legal  interpretatioa  of  the  laaguaga  ia  thea 
asad  to  evidenoe  oontraots  of  reloase.  the  poeor  of  the  court 
does  aot  oxtOBd  to  aake  oontraote  for  parties, but  is  iiaited 
to  ooastruiag  aad  interpreting  tbea  froa  the  laagaago  ueed  by 
the  i:«rties  ia  rvideaoing  the  aaae.   The  right  of  partiee  to  be 
free  and  uatraaiaolod  ia  the  Mfajj^iag  «of  lawful  oontraots  is 
establiabed  by  the  law  of  the  state  aad  natioa.  km   wall  said 
^B  Clark  ▼.  Muir>  398  111.  &48:  'a  oourt  of  emiity  oaaaot 
aubatitute  a  different  oontrnot  for  the  one  the  partiaa  aada** 
It  eas  likeviee  seld  ia  8toae  t.  Palasr,  166  ibi<«  463:  "There 
ia  ao  rule  in  eouity  that  will  enable  t  oourt  to  aubatitute  a 
ooatraot  of  its  own  aaking  for  that  of  the  partiea*^  It  is 
furtheraere  patent  froa  ooapl^inaata*  pleadiag  that  there  is  ao 
stataaaat  of  faot  found  therein  upon  i«biob  the  oourt  would  be 
warranted  in  Mllffg  sueh  a  radioal  ohnnge  ia  the  relaaaea, 
whioh  their  oouasai  arga  ia  argiiaaatt 


-  s*  - 

«^  je^d#  #£;»7:r  ^y^oeo  «ij£>  «▼&£!  oi^  ab^qe  ei  #<|iM»#t«  9il;N;t  » 

»  «SMW%sjsI  «mI#  •otI  «»if^   ...ii^ ^iq%fktaX  ttut  ^aiutt^&oa  ©# 

^  ?i#ir^l^a€i«t  di"  -tc  '-^ri^   t*i-3»  aX  *XiW;  ©«  »i 

OS  pi  ntri-f?   *isff^  ^alb^aX^*   *8^afiiiiJiX<q[ie«9  •ext  \^m,ifjq  9tQ«t9-:itiuy. 


-  80  - 

Aflld*  from  vf%rj   ot)i<^T  question  of  •i.thcr  ta«t  or 
lav  «ppo«rlBg  la  the  aT«r««nta  of  ooapXaia&ata*  aa«ad«4  bill« 
th«  tvo  rolamaoa  oxeoutaA  and  dollTcred  by  ooapXaloanta  aro 
a  eoapiata  bar  %o  any  oataaa  of  action  agalaat  any  or  althar  of 
tho  defaadanta  In  th«  enuae.   Tb«  ooaplalaaats  havft  aattlad 
thalr  foraar  dlffaranoaa  for  a  aaffiolant  Xavful  oonaldaratloa 
ta  thffB  paid  and  reoelTad*  and  «rhioh  aattlaaaat  la  arldenead 
iqr  eoaplalttaats*  two  ralaaaaa  found  in  the  record,   ^^ueh 
ralaaaaa  ^9f   bin^^wg  «poa  th«a  at  the  tlsa  and  thay  ara  aov 
InTuInerabla  to  attaog  In  eQulty, 

«a  have  aada  but  aparae  rafaranea  to  the  waaltb  of 
autborlty  olted  in  the  brlafs,  baeauaa,  ae  va  Tlav  tha  eruelal 
Q«aatl(Aa  In  tba  eaaa»  there  la  no  eerloua  eonfllot  la  the 
author itlea  or  the  daGlslona  of  the  ooarta  aupportlng  the  oon- 
eloalona  aanounoed  In  thia  oplal^u 

Wm   ara  la  full  aooord  with  the  deelaloa  of  tha 
•hanoellor  th«t  the  amended  bill  doea  not  atste  a  oaae  entitling 
eesplalaanta  to  any  relief  ag&lnat  nny  of  the  defattdaata  la  a 
eoart  of  equity.  Therefore  the  decree  of  the  Superler  Jourt 
dlaslaalng  the  aaandad  bill  for  want  of  equity  la  affined. 

noass  A/fiRiiiD. 

fflLSOM,  P.J.  kUO   ATMKR,  J.  JJ»i.;UK. 


SS4tt 


/ 


WIlXlAlf  K0T9AX2S, 

Appellant.  ) 


Atma, 


PAX.  COQRT 


255  I.A.  627 


KLZVXnB  lis  OPXJilQi  OF  THS  COUKX. 


PliklRtii'f  brought  Aa  &ctlo&  Ir.  trover  to  r«eoTcx  th* 
▼alur  of  c«rtaic  rootaorniit  oqal^w^at  ai^  upon  trial  li«4  •  Ttrdlot 
fmr  92,(/CO.     Froa  tb*  Judevs^at  th.4r«oA  dofftudauit  aop««lft* 

A  9kas«  of  thin  o««troT»roj  v*o  h^f^r^  Xaim  oourt  la 
■B  oplnioB   fU«4  A]»rU  13,   1925,    (337  111.   Apy.    634.)     W«  Ui«ro 
afflrtucd  tho  judi^^ABt,   finding  the  ri^ht  of  property  la  tho 
plaictlff.      Th«  proport^  vmi  r^ot  returc«4«  and  thia  ouit  «aa 
brouii^t.     Ao  otatod  by  tit»  attoruoy  for  tho  d«f«Ad»kiit,    cho  only 
duration  li«r«   Invelvod  la  th«  siarkot  valaa  of  the  oqulpoont  at   ik« 
tla«  it  vat  taken. 

Six  "vltneaacii  tirotif iod,   four  for  plaintiff  aad  tvo 
for  4«fa&4ar.t.     Tliaro  waa  ^  TarlsitloB  in  tha  opiniana,  froa  1250 
t«otlfl«4  to  on  hmiaXf  ox    t^«  dAfiuidat  t,   to  94500,    tk*  valaa  £!▼•• 
by  cao  of  tho  vitn«asot  for  pl«iintiff.     Xha  Jury,  ixavia^  tha  op- 
portunity to   a««  ti3L«  vitneooao  «nd  Judi^e  of  tholr   intollieafiaa  aad 
aradibllity  oad  haTlag  ooaaldarad  tlio  Tariani  apiniono,   could 
proparly  fix  tha  ▼«!»«  at  d2,0iv{). 

Xho  dofafidant>  oag^aate   Uiat,   beoauao   Ui«  attorney    for 
tha  plaintiff  in  th«  foTTsmr  trial   saora  Ln  tao  affidavit  for  re- 
plaria  that  the  value  of  th«  gocdo  waa  «200 .     plaintiff  la  bawiA 
tbarobj  in  tb*  praaaat  nation  oad  oacmat  rmmoiwr  »oro,     fbla  ia 
aat  tba  rwl«.      In  Martin  v^   Harta.   284  111.    34,   it  waa  bald  that 
tha  valaa  of  tha  prcp«ffty  otatad  in  tha  replavia  vrit  and  bond  is 


trnm 


stMEe 


W 


T.^..-;j-:;jiJi  ^jlXUiTV-  ^lalflt^m  ^M 


Xiao  »iiJ   .iitojwad'iefc  »|1J  Tfoli  ipi«i^dJ^^»  #il^  ^rf  %•(#*#«  aA     «^^do^tf 

tA  *iflm¥  *di$  xtt  x^' 
-•a  i0'i  iJty*£ji1'U  tfii^      i  9'C0««   iUnit^T  il*afsc  i  *rfi   oi  "Wlfuljtlq  •xU 

tMdi  ftl»d  «4»«  ti   ,*fe   .III  *3S   >ff^'q'-f'>   »T  ftitJlffili  »^      ••^«  ♦^  -*•• 


♦Bly  prl»>A  fHcit  •Tl4es»««  of  value  and  will  pr«T*ll  only  «b*r« 
th«r«  is  B»  tTid«R««   to  Uin  coatrar/.     In  P»tora  for  Ugo  of 
JLooaon  v.   Bro^.   341  III.   App.    57C',   it  was  lt*14  that  tho  %alu9 
gWoa  in   tho  ropI<rTLn  ^oa4  aiid  affidavit  lo  not  eonoluslTO  umA 
thMt  thm  aetuml  f^^cto  %«  to  valuo*  stoeald  'bo  p(>r«itt<e(i  to  Vo 
•liowa. 

Ilfco  fladia^s  of  iho  jurj  vao  woll  vithia  tho  oeopo 
of  tho  tootlKonjr  4iBd  a»  th«ro  vas  bo  rororoible  orror  upon  tJbo 
trlBl    tho  Jtt;!i:;aiorit   lo  ihffiraod. 


XatfAiott  and  C*Conj:ior,   J<T, ,   concur. 


ssioa 


) 


PlalBtl/'f  la  krror,       ; 
JIZLI0B  WtAk 


)     SR&QK  TO  4iKici:^ 
or  CH 


•»<fant   iff  ttrror.        ) 


25  >  I.A.1627 


KB.  namtttJMQ  jostici  atWRiLt 

MLXfUXD  tut  OFUIOM  Of  TB£  COVKT. 

PlAlntl rr  brought   wilt  to  rocovor  ^187.35   o1a1««4  to 
W  •  balaaeo  dutt  froa  4«f«adaot  for  a  tux  pagmont  under  th«  t*r&« 
of  a  ro«l   «otftte  eontraot.     Upon   trial  by  the  eourt   tho  iaeu«a 
waro  foan4  for  the  dafeadaat.       Plain  tiff  aaka  that  the  adveraa 
iiid4pieBt  be  reveraed. 

The  real   estate  coctraat  proTldad  for  the  exchtdige 
of  real   eatato  betveen  the  partl#«,  but  ve  ahall  notiee  only  the 
faata  with  rmttttmict   to  the  property  oonToyed  to  the  plaintiff. 
There  la  no   controTera/  aa  t«   the  property  eenveyod  to  the  da- 
fandant. 

The  contract  «aa  dated  Auguat  31,  19 2&,   and  provided 
that  the  tazea  for   the  year  1925  Aould  be  pro-rated  from  January 
1,  1925,    to   th*  date  of  the  delivery  of  the  daed,   and  If  the 
taxaa  aoald  not  be  paid  at  the   tise  the  deal  wee  oloead  they 
ahoul>1  b»  paid  on  or  before  the  lat  day  of  May  of  the  folloi»lBc 
year. 

John  JS.   Bens  waa  the  a«eiit  for  plaintiff,   and  the  da« 
fondant  vae  repreaftnted  by  Villias  L.  WalXan  k  Sena.      Oetobar  SS, 
1925,  plaintiff.  Bona  (hla  agent}    end  VUliea  Wallm,   Jr,,  (acent 
for  the  defendant)  set  Ik   conferenea  at  the  offloa  of  Wallea  * 
Sana  to  oloae  the  deal.   It  la  not  alaar  aa  to  ahether  the  da- 
fondant  was  praaant  at   thle  tiae.     Tha  OTldenaa  tenda  to   ah«« 
that  Bmis  aaked  V«il«n,   Jr.,    to  produce  the  tax  bill   for  1925 
in  order  to  pro-rate  the  aaaant.     Wwillen,   Jr.,   could  not  do  aa. 


/        I 


Ysa/.A 


I 


32 


miA  cii   Yiisa. 


«»«««!    mils    t'itl9»    ttjU   icrf    l»^fi    n--.r-        ,*»«ti>'"!?^'''    v..-:^«>s.*     i'M.-^j.-r   .5   1.0 
•«i«rS«  .^41  *««ti  »ia«  XtliiUif...  ■        . .: itsfeaatt*.   ^„..     .^i    U^l^^,  ..  *t*9 

-*&  9«M    Ci?    fed>£»v«^*'^    -.»-.,•.. .'=«-- s    .,w+    ..i    ijjg   ^SKfi?2-:?:lt)ki;r,    art   el   9X»i£lt 

8fi9X  ^ot  XXltf  xmi  95iS  M^tfi  .  .iL  ,tmllm9  Mj»««  «m£  t«c(i 


prvsuMbly  ¥*e«u««   th«   Imx  bill    for  1925  would  n«t  be  l»«u«4 
ttntll   th«   f.mrly  part  of  tlio   foliovintf  /«ar.       Vall«i,  h«vrr«r, 
prodtto««  tlM  tax  bill  for  tlio  yoar  1984  mi4  plaintiff*  tootla^ay 
1«   that   it  was   a|pr««4  that    this  bill    ahcull  b«   tA«  basis  of  a  t«»- 
psrarjr  «4Ju8ta«it,  th«  final  ad^ustBsnt  to  bs  »a4s  upon  r^swiyt  of 
t]i«  1925  tax  bill;    tbat  Wallsa,   Jr.,   stated  tHat  aia   oliMit  would 
pay  anj  diffor«no«  if  ths  1925  taxss   al^oald  b«  largsr,   and,   on 
ths  other  hand,   plaintiff   should  refund  to  dsfondant   if  Xhf 
proTsd  to  be  less  than  they  were  in  1934.      i'lalntiff  re<iuested  a 
letter  aakodyiac  ^^ie  a^ireeaefit,  bat  Wallea,  Jr.,   said  his  parties 
v«re  reliable  aa4  would  stand  b/  the  asrseoaeat.     The  taxes  for 
lt24  wars  |113e.39.     Open  the  adriee  of  Bens  plaintiff  aequieseed 
and  the  deed  was  delivered  and   the  deal   elosed,  defeniact  paying 
plaintiff  #9^.07  aa  his  share  of  the  taxes  of  1939  based  upon 
the  taxes  for  1924.     Xhore  was  other  eTi4enoe  tending  to  pro^e 
that  this  was  the  agreement. 

Plaintiff  entered   into  possessior.  of  the  property, 
aad  whsa  the  iax  bill   far  1926  van  subsequently  proeured  it  was  fmr 
tXBa^Za  «  Kttsh  lar«scr  than  for  1924.     This  would  make  the  pro- 
ratad  share  of  defendaat  11512.42,   on  wiile:  he  had  already  paid 
$985.07,  leawlng  $587.35  du«  fro&  hi«. 

It  was  also  ic   evidenee   that  these  faets  wera  oalled 
to   the  attention  sf  Taller.  St  aans  by  l«ttsr8;th<?  first   dated  ttay 
6,  1926,    in  which  plaintiff  detaanded  the  payaent  of  this  differwiee; 
also  a  letter  dated  Oatober  7,   1926,   in  vhieli  plaintiff's  olai«  was 
agaija  stated  with  a  re:^ueet  for  the  payaent  of   the  balanae  due.     A 
third  letter  was  sent   eebodylag  the  saB«  daeiand  en  October  14,   1925. 
Jie  replies  were  Rttds  to  these  letters. 

0paa  the  trial  ViiiisK  fallen.   Jr.,   did  net  testify,  as 
ka  vaa  in  Vlorida.      It  was   in  evi^enoe  that  whan  the  deed  waa  issued 
Valloi  &  ^ons  aarked  the  contract  ctutioelled,   and  it   saesui  to  haws 
^•Mn  the  opinias  af  the  trial  Jadga  that  this  indicated  a  coaplets 


•eet  •  le  sisctir  sjii  tttf  i>ia^dm   IL14  aXia   Misj  fe»«-i3i«  •««  ^1  ^xiiJ   si 
>8  i%l^9^x  tumu  9iuBm%4  »i  tttMLimal[,i*M  ittuil  91AS  ^  i^9mt<kfit,ha  xruii*q 

«   »«*«*»j?«'x  Vl,U«....*        .,-.  «^  .,.   ..;;,■    -,.,.-..    -,«.-,   *a»X  •^  •#  bSTo^t 

;ie^^'  &«««tf  9S91  'i9  m»x»i  •di  1»  *t^^xia  utA  m^Si  fif^W^  ttlMlAtt 
=&r^tq  «4  T^ihm^^i  »5aal5iv»  lis^io  «&*  a«83faT     •»SfX  itot  woe**  •!(# 

.  td^dw^tj^  ^^  tsHr  t  *  -^^  -  -  -'t 

oQiij^t  ^jiS  9iim&  hliicw  mlM     .MtX  s«t  asii^  «»^t«X  ii^«is  -  6e.8a9J^ 

jieiXiso  •t&'T  saet-'i   -:^ «?■.;■ .'    ;«c.^    «c«t9M*»  at  ^9iM  R»*   -" 
•^Ai^  *»Ja^   ^%i.X-^i^i',S'^$,i9i^l  %4  «a«l£  I&  a»XJ»W  %•  iicx.^a^JTjja  ».r;5   t?l- 

9*9  ml9l9  •♦•»1J,»i5i*.f«f  itejtiiw  al   «dS9X   ,T  9«a'oiag   ^^iii)  x:; 

.^'Jb  n9ajikt&4  9tti   \«  »»«8t'<)Kr  ^M<^   t:«l*%  <9i»9x;|><»y  ji-iBliiv  fi»j^i«   iLi^;^^ 

^ip  ,  ;U^j«*  loa  fttih %*tI  ,a«»Xi»^  aalXXlV  JCalii  «ift  aa>aO 
^';;:^i   x/i'«'  b99h  ^fi3  oattw  i *!£*  •oe»Mv»  at  SiKv  tX      .^tlvaJTS  til  •««  9d 
999A  9t  »ii>^e3   il  Kflus  ,^XI«9aie6  ia«^ia<K>  »il^  ivt^'Usi  sfie-^  n»j[i«il 


t«rmin«tloa  of  wij  •bll^fttlons  or  und«rtAJclns«  between  tha  parti ••• 
In  ao  h«lilia£  tb«  oourt  w»a  in  error.     0r41nt*rlXy,   th«  •xooutloa  of 
•  <l««4  in  pur*uM)««  of  «  oontraot  of  solo  extlni^ulohoo  the  oontriiot, 
Imt   thlo  la  not  ao  whera  tha  contract  proTldaa  for  tka  ^mrf^inAno* 
•f  aata  other  thas  the  eoaveyanee.     Bjewar  t.  Mueller.    »»4  111,    316; 
Clllatt  T.  Taal.   S72  HI.    10«. 

The  deeialor;  of  thia  oaaa  turna  uron  a  queation  %f 
faat»  nM»«'ly,  whether  the  partiea  agrae4  to  aettia  the  pro-rating 
•f  tha  taxaa  upon  the  baaia  of  the  1924   taxea,  ar  whether  mxtt^ 
tAxaa  wera  aerely  a  teaasperary  baaia  of  aettlment,   tha  natter  ta 
be   finally  a4Juate(l  when  tha  aatual   luaoUBi  of  the  192ft  taxaa  ahouli 
be  aaeertained.     Tha  trial   eoart  Aid  not  allow  tha  trial   to  be  aoa- 
plated,  but  anaounead  hia  deoiaion  for  the  defi%n<lAnt  bAfore  tha 
a-videnoa  waa  all  heard* 

Wa  hol4  tkat  the  oaaa  ahovaH   be  reotried;    that   all   tha 
part  lea   ahoul:?  be  glTtti  an  ooportunity     of  preaantlng  their    respective 
▼eraioaa  of  what  waa  aaid  at  tha   eonfer«aaa  at  tha  tlaa  of  the 
paaalng  of  the  deed.      The  teatlmony  of  Willlaai  Wallan,    Jr.,   ahould, 
if  pooalbla,  be  procured.      If  the  greater  weiglit  of  tha  arldlenca 
tenda  to   support  plaintiff's  version,  he  la  entitled  to  jud4.;aert: 
otherwlee,  not. 

Tha  Jttd^ent  ia  rereraed  and   the   aavao   la  resauided. 

XmSBlll  AIB  B(BMAHI)B9. 

Matahett  and  O'Connor,   JJ. ,    concur. 
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MQLZVBAfiD  TU  QBlhlOi  OS 


255I.A\  627^ 

•aOKLX  \ 


Ify  this  vrit  cf  trror  tf«f«naiait  ««ek»  th«  r«T#r««l  of 
«■  «i4T»r««  itt<lg3H«Qt   for  H90  upon  ib«  rerilot  oX*  a  jur/.     PXalAtlff 
brott|(ht   suit  to  rscoYor  the  T^lue  of  %  fur  oapo  vhlea  tb»  h*d  do- 
liToroi  to  dofaArtMit   for  rooairo  and  «hioh  was  loot. 

Pl&intiff  orlijiinally  eonosBOOd  her  »ation  asaloot  tlio 
Soopo  J^tr  CoKpuTiy ,   Ino.     Saboo  itaoKtly  Irving  Kcapp  vmi  icodo  on 
odditlonol  ^artj  <!lof«n<t*nt.     In  kis  affidavit  of  dnfonoo  Kna^f 
Mdnitt^d  tH«  rooolpt  of  tho  fur  cap*  b«it  ploadod  the  otatuto  of 
llaitationo.     UjMin  trial   tho  j^app  Var  Coeipauy,    luc,  was  dlK^ioood, 
OBd  tho  oeart   inotruotwd   tho  Jury  that,   ao  a  sattcr  of  low,    Irvine 
Kaapp   oottld  not   elalm  tho  benefit  of   tho   otatate  of  lisitationo, 
OTOB   thou^  ho  had  firoi  boon  aado  a  F«i^y  to   tills  sttlt  aoro  thon 
flTO  years  after  tho  looo  of  tho  fur   oapo« 

Under  tho   oirouaotanooo,   eottld  ^iiapp   sueceaafully  in- 
Toke  tho  statute  of  liaitations  as  a  defensot     to  hold  that  ho 
oottld  not. 

May  a,   1922,   plaintiff  delivered  har   oape  to  Irv  ng 
Xnayp,  doing  busir.oas  as  I.  Xnapp  *  Ooajpany.      Tvo  or  three  days 
th«r<Mafter  ^naipp  iafors.od  her  that  tho  oape  was  lost.     Jiay  19,   1922, 
defendant 'o  buelnoos  was  inoorr^rated  under   tho  nano  of  Anayp  9ut 
ConrpsBy,   Ino.,    Irving  iiaxapp,   presidont.      August   21,   1925,    suit  was 
eoKsenood  against  the  oor'>oration  and  ouaaoas  was  served  on  Irving 


tm 


Tga  i 


loG  \ 


-e?v  StiSif  «iife  Osiris'  8<ji 


\ 


QO»%    9^ 


'•feA 


«^    ^§« 


ILaapp.     Ihtt  il*i'«Biant  eorpermtion  va«  d«fbult«<l.   tho   ««••  ^r«e«e4M 
to   triAl   attd   plaintiff  r«eoT«ro4   a  Jui0B««t  f*r  |T00«      &«i»t«nb«r  3, 
1935,   (S«f«u4aat   ••rooratloa  lao-v^d   that   thla  be  T»tt«>i«4  mmA  vet   »si4«, 
vbleh  wwi  dona,   and  it  wa«  (ciraB  Xaava  ta    I'll*  «■  affidarrit  of  da- 
fena*.     Saptcmbar  14.  192»,  dafaadant  oorporatien  filad  ita  AffidaTlt, 
•worn  im  by  Irvine  toapp,   addttiJVt  that  tha  dafandaat  oorooratioa 
raattiT*d  plaintiff *•  fur   cap*,   and  danandod  a  Jury  trial;  whan   th« 
oaa«  was  raaahad  on  i*arah  29.  1927.   it  was  nat  praaant.     Aftar 
haariag  awidenaa  tha  iury  ratamed  a  T«rdiat  •f  tS<K>.   an  which 
jttd«*i«it  was  Mitarad.     On  April  6.  19S7.   dafandattt  eorr>oration 
■awad  the  aoart  ta  vaaata  thla  Ju'tipiact,  whicti  waa  allawad.     Tha 
•aaa  again  ea»a  on  rafiilarly  for  trial  an  January  SO.  192tt.  whan 
dafftadant  aorparatien  fllad  an  anendad  affidavit  of  dafanaa  aignad 
by  Xrring  Kaapp.   in  ^ivhiah,   for  tha  first   tiso.  Vk  waa  daniad   that 
dafandant  aerporatian  had  raealTad  tha  for  oapa  on  hay  •,  1922,   and 
a««art«d  that   tha  oarporatien  ymm  not  In  axiatanca  at  that  data. 
Flaintiff  thereapon.  by  l«aTa  of  eourt,   fUad  her  aaaodad  •tat<*Kftat 
•  f  clain  en  Yabxuary  11.  192S.  nokiBfi  Xrring  iuaapp  doing  buaiaaaa  m 
I.   Sna^p  &  Company  an  additianal  party  daf oxidant .     Ha  waa  aarrad  with 
•annana  and   filed  hla  affidawit  of  defraaa.   in  which  ha  adadtt«d 
that  ha  r—ir*A  tha  fur  catpa  aa  aforaaaid,  but  plaaded  that  fiwa 
y<*ara  had  alaoaad   aiaca  tha  oauaa  hai  aaeruad  «id  haoca  ha  aonld 
not  ba  hald  liable. 

Tha  s«r«  running  of  the  statutory  time  ia  not  alwaya  a 
aai^ilate  dafenaa.     Oartain  exoeptiona  »ay  eziat;   for  inatanea. 
5aotien  22,  Chapter  33.  Liait.%tion8.  praTidea  that,   if  a  peraon 
liable  ta  an  aatian  fraudulently  eoneaala  tha  cauae  of  aation,   it 
Bay  ba  aoHavnoad  at  any  time  within  fiwa  year  a  aftar   the  peraon 
entitled  to  bring  th«  ease  diaeovara  that  he  haa  auch  aatiaa. 

It  haa  bean  the  aeaapted  praotiea  that,  whera  tha 


-i^JlA       ^^ii&^eet^   SSit  jugs'    =  *       ^"'^I    ^8S   do-XS^   ««J    Jb«li»««-Y   SS«^  *«A9 

&-    ^>-.     "  *;  --■ ''   ^U^h   qqmeul  ^^.Ty.-,  ^■-■.i.ya-^^   «'"        '       '^   ■: r •.■•int^*?   ."^     '\   '      '""a 


id«&tit]r  ol'  tlie  4«f«Bd»&t  Ifl   thi!  uiK*,    although  th«r«  ■«/  b«  a 
■lUBURAr  »•   to   Ui«  DMR*  ttad«r  vitiicta  lue   is    4oln;{  bu «!»«••»   ad* 
▼•atatf*  oi'  «ttflh  aiaiiaaiffr  mat  b«   tak«i  >/  m  pl«a  la   i\bat«t<'>nt. 
In  ^T.ntylvaala  Co.   v.   Jlco^,   i::i  111.    7?,   It  wu  held  thnt, 
l»*oau»*  oi    th«   t'allttr*  of  ih»  dcf^ndaat   to  fUa  a  pl«»  in  abate- 
afOt»   It  was  «enclHd«4  hj  Ui«  Ju<U;)B«nt  ••  If  it  vcr*  d«(*oribe4  by 
its  trua  naaM.      lo  the  mamm  effeot  i«  Pmd  t.   jtenia.   69   111.    341. 
In  Jfftrt  tt.    Yh»  ftabaA  iiaiiway  Ca. .   219   111.   App.    B74,   aalt  was 
broagtet  againat  Xka  Vab«ah  lailroaA  CoBpany,  ahoaa  naMa  was  aubaa- 
^aaniljT  ohangad  to  tHa  ^abAnli  iittllway  UoM^iAy.      It  waa  2i«l4  Utat, 
alnoa  4«fen4aat  filed  no  plao  in  abatonaot,   it  aeuld  net   Mieceaa* 
f«ll7  «lal»  tlie  bar  of  the  etatato  ef  limitatlane. 

It  voald  b«  uttooa«cleBable   to  perait  the  defendant 
te  preloAtf  this  eaae  by  dil&toiry  taetlee  for  ever  fire  y«ara  and 
then  for  tlaie  first  tlae   to   elfii,iK  a  ndmoaer  of  the  defendant. 
SrTlBg  Sumptp  vae  aerreA  «itl&  wummnm,     la  none  ef  hie  pleaa  ef 
iefMtee,  whetner  en  hie  ev£>  behalf  or  en  behalf  ef  the  oerpera- 
iien  ae  president,  vas  the  recript  of  plaintiff *e  eape  denied 
bitt  «a«  ailKitt4. 

Ve  see  ae  reason  te  disturb  ^e  judepent  Mid  it  ie 
»ffixBed« 


Katohatt  and  0*Canner,  JJ. ,   eoneur. 


^ind;S  l^t»si  9AV  it      ^xOi^i^^'Sf  -^^Il^A  tiM^dti^  «at  ci  te^iuuid  ^i^a«i9 

.^a«j^#«t#ia;iX  t»  »9aKtj^#«  «iit    t^^  i^stf^  »Jtr  iRijitX»  ^Xi»l 

*rtf*5  i'.ifli»r    i?/?,'    ^ijsvvir   i??    •X4a»»ld$iie&«tl  »tf  §-X£4-~    "'■■ 

jt-jfe     ■  -J^    'i0    -X»£K»iS»lll?  iS   9l£^:X«    &^    «J^X^    $91  jit    ftfiS^    TOl    aS£S# 
•  t£J91IftS  ittftnoD*  .t»rf&*«3f 


COURT 


m.    HtKSlSIJIfi  JU9TXCB  MMHRBLT 
OKLlYSSt]>  Tax  QflMlOM  07  TEB   COURT.  \ 

By  Uil«  apoMa   4ef*rd«nt   »«*»k»  th«  rsrarsal   of  a 
JucUsttMBt  «nter«4  upmn  th«  riatflns  of  th*  t^urt  In  faTor  •f  plala* 
tiff  Mt4  asawsBlnc  his  daaiag«e  at  #364.90  and  i'indlBK  a«raiatt 
th«  4<if«tt4ant  on  111*  clalia  of  e«t»«ff. 

9«pt«»1»«r  19,  19?.?,   plaintiff,   as  lessee,   tlgncd  a 
l«a»«  of  a  eortain  ai>art2acfit  in   a  bulldini^  in  ^roooao  of  construe^ 
tion  at  nuaber  1953  Huaboldt  boulrrard,  Chiea4?0t   ovn^d  by  4ofMi4* 
•nt,  tho  looRor.     The  l<?as?>   "•uf    for  obo  y<^ar   nowirnni.itii£  Cetcbar 
1,  X9S7,  at  m  utaittly  riTxtal  in   adraneo  of  $9C.     riaiatiff  paid 
#90  on  aeeount  ef  t)i*  Ottobf^r  ront.      In  his   ntatflcffnt  of  claiai  ka 
says  tbat  the  aynrtsoxit  vas  sot   in  a  "habitable  oon<^.itloR  and 
ready  t'er  oooupaaey  on  Ootober  1,   1927;*   tkat  by  reason   thereof  he 
vaa  forced   to  bioto   rlsovhere.     PlaiBtiff   seeks  the  rceoYsry  of  the 
#90  paid   for  the  Ooteber  rent  and  also  dasa^^es  elala&fd  to  hare 
teea  sustained  for  var^hcuse  and  KOTiag  oharges  sad  for  moneys 
paid  for  hotel  board  for  hlaself  Mid  faaily,  asMUBtinc  altogether 
to   #424.  5C>. 

Defendant's  set-off  oXalased  that  there  vas  no  breaeh 
WK  his  part  of  any  of  the  eovenants  »jr'1  conditions  of  the  leass, 
yet  plaintiff  refused  to  take  possess ion  and  it  then  be«a»e 
neeeseary  for  the  defendMnt  to  re»r«Bit   the  prerisea,   vhieh  vas  not 
Mi«esiplished  until  i^oT«£ber  15th  vitu  ensuing  d«na««s. 

The  deeisiTS  questioc   is  leather  tl&e  apartaeat  «•• 
h«hit«M*  on  Oatober  1.  192?.     There  is  eonflietin«  testlaeny 


s 


f^  -  -3  I? 


^Sftl^;^  ij^alAnll  hem  '.^a.fdCIf   iA  ^^^arntb  aid  's^isn^stKi 


iM  to   this,  but  th«  mmrm  b«il«irabl«  vrldcn**  convlncae  that  tht 
vork  OB  th«  apartKCBt  vas  flnlshad   and   that  th«  00X7    thla^;  «Be«i- 
9l«tt4  on  Ootebor  lot  vao  a  fov  hoaro  vork  of  palntla^  1b  th* 
frost  ▼ootiV'uW.     Til*  painting  oontraotor,  who  tolls  a  sonoiotont 
otory,  toot  in  04  that  tho  flat  wao  oooioloto  ao  to  plwobing,  radi»> 
tors,  vallo,    clootrio  light  flxtaroo,   and   that  th«  onlj  vork  t« 
bo  done  on  Ootobor  lot  vao  four  or  oix  hooro  work  of  painting  fttt 
tho  front  Tootibalo.     His  otat«M«nt  ao  to  tho  oondltioa  of  tho 
apartmont  and  building  io  oonfimod  b/  tho  tostlminj  of  othor 
witnosooo  wiio  had  anplo  opportunit^r  to  knev  th«  fttcto. 

Tho  OTldonoo  ohsvo  that   tho  wifo  of  plaintiff  o  tar  tod 
to  noTO  in  on  tho  OToning  of  Septombor  30th,  but  vhen  oh*  found 
thoro  wao  a  naoll  of  frooh  paint  and  ▼araliA&  in  th«  apartnont  and 
aloe  oono  <31rt  on  tho   floor  loft  by  tho  woriOBim  oho  wao  diosatio* 
fiodi  ond  forthwith  ordorod  tho  aoworo  to  take  th«  fumlturo  out 
of  tho  apartnont  and  plaoo   it  in  otorago.     Plaintiff  toot! f tod 
ttiat  ho  took  hia  faaiily  to  »  hatol  and  aado  no  attonpt  wh^tOTor  to 
ro«t  anothor  apartaont   for  two  nontho  thoroaf tor. 

Ond«r  all  tho  f!U»ts  in  oridonoo  plaintiff  wao  not  on- 
titlod  to  roooTor  anything  frost  the  dofondant,   and  tho  finding  in 
this  rospoot  was  net  Juotifiod. 

To  support  hio  elaia  of  sot-off  defendant  teotii'lod 
that  after  he  was  informed  that  plaintiff  would  not  take  poooeeeion 
ho  roplanod  tho  r«&t  sign   in  the  apartnont   sad  sndoaworod  to   rant 
it;   that   it  romainod  vaeant  until  Bov^sbor  Iftth,  irtion  ho  rooted  it 
for  #M  a  msnth  for  tho  ronaindor  of  tho  tosB  ooTorod  by  plain- 
tiff's loans,     Thio  would  aako  a  looo  of  Hi  for  half  of  iioTo«ber, 
sad  $55  sn  aeoount  of  tho  ooiallor  rental  for  tho  balanoo  of  tho 
tors,  or  n  t9tal  Isos  sf  1100.     9s  hold  that  dsfsndnnt  was  entitled 


si  30l,^al«e[    is  S'X^tF  »i^m  xi9   t«  tjtfot  «#w  i«l  'M^foa'oO  Qo   »aofe  ^^ 
-.jie:ga.r  .  'L^sv  9iii      '    ^"  -  '  -      "'-    ^rii  ae  #itij:   •jbo«   osXs 

^i  i!»j^a«'S  «i$f  a^ffiv   ,A<^f£  %«€«)& 'Toit  Ii3Q«  ;^aff»«T  Jb»ai«2a»i  il   tmiii   itk 


to  ^udipaeotit  oa  his  ••t-«ff  f%r  tliia  MMunt  and  no  aor*. 

Th«  ptAffk^nX  is  thervfor*  r«Ter«*d  «cd  Jud^Bcnt  will 
¥•  ffntcrcd  in  Uii>  oourt  thmt  plaintiff  tak«  neUxiac  tnA  that  d«- 
f«a4«nt  r*cov«r  llUO  froM  plaintiff  on  kia  olai«  of  ••t*off* 

nmaunto  akd  ^vmupt 

kAt«h«ti  «Bi  IMN^nanor,   JJ.  ,   ooacur. 


or  COOK 
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OSLXVSatD  THl  OPXKlOh  Or  THS  GOUKT. 

Alia  is  mn  ap^MJ   dy  d*reaa«tait   from  an  erd«r  allo«lBs 
h^T  ttttiporary  alltueny  p»n<fat<?  lltf  of   iliO  a  vc«k.      lh«  rcaaonabl** 
ii*«t  oi'  th«  «lloviuie«  is  atit  qucatioasd  in  d«l«n(*«nt  <•  brisi*.   but 
«•  ar*  a«&ftd  to  rsTsrss  b««auB«  oi   sllsged  irr«suXariiies« 

th«  ordMT  app««l^   frca  vas   eiaterAd  by  ludis«  Wiiiia« 
!•  CMMiill  oi'  the   Superior  court »   and  it   is  asa«rt«d   tJiat  this  «a« 
a  rsTisv  of  a  prior  ordsr  eotersd  by  Judigo  «alt«r  P.   staffaa  af 
tlia  aaBc  eoart  alXoviac  $25  a  vaoj:   for  tsaifiarary  allaany.     Vc  do 
Iftat   think  dsfandaat'o  point  has  ii«rit. 

Dko  aasa  api^oarB  to  havo  bsan  on   xhm  aaXondar  of  Jud^a 
Gaaaill.      On  aooaunt  of  his  iiinsss  Judgi*  oteffaa  took  ohargs  of 
his  salX   for  a  day  and   ent<^rad  tns  prior  ordar.     Whon  Judica  OsmmIII 
rasuBcd  his   oall   1^«  eoaipl%iaani  pr«santadi  tha  ciuostion  of  ttts^paraxy 
allnaay  ta  hi».     th*  haarln^  than  praaaadad  befora  Judica  (ii«Ba»ill 
nat  aa  raTl««lng  any  ordar  sntorad  by  Judge  Stafian,  but  rath«r  aa 
a  aontinuatioa  of  tha  saM«  natter.     Tha  hearing  ^mf^rm  Judge  Qanaill 
oanaiatad  of  infonaal   argumsot,    in  vhii^  all   the  parti ea  took  part. 
Oaf«idant  orally  aaked   that  th«   eaae  be  sent   ta   JutX^^  ':teffen«   but 

*•  it  waa  Juige  Genlll 's  oaaa  he  oouln  properly  deny  tha  matian 

end  proceed  with  the  hearing, 

Aa  the  hearing  drew    la   ^  aloee.   Mid  *rter   tha  a^ieallar 

h^  indicated  hi.  apinian.   a  petition  for   change  af  Tenne  waa  pr- 

.•«ted  by  the  defendant.     It  wa.  too  late  ta  fUa  such  a  «*Uen 


(       .i»«ii»tr<iA 


sMlXXi^  i>lM»<''^  X^t  hitn^ia^  aa«  esx*^   ^X«»^«  'MibYo  »£i 
»»w  Bias  iMtii   %»$'s»»mak  si   il   bue   ,^^»g«   t&i'S»q[if6  Mil  lo  Xii«s»9   •% 

fife  ^"^     .Xfi&%ti:<t4  ^cT»'x«<t«s  Ji  %»'t  ji««w  «  es4  lAJbfoXXai  t'sired  9«m  •<(^ 

^iX-ii^A  a^i^  ^aX$q  t* int6^a»'t»h  itskltii  t9a 

. ;  *s:-i--.'  ■5-VS3--A  aftfS*     ,*»feT:o  ^s1t^~  «iil  ft»n«J'»   l^a«  if**!  a  tdl   XX^is  sli£ 
/-r    7>.     '<j    >"  a9l;r«dj.'f)   «a4   i&tam^^'iq  ^a»ai*tX^flu»»  •!£#   XXsro   «JM  Suusmfn 

.  ^-XAfi  iit>^3  nyiitMM  «^   iX»  Dsidv  el   « .7 d«>^»M%i»  Xttone'^ni  to  h^imlmm^ 

^^U^^   ^^    ««*fe   ^.^.'*^^•.a    hX«««    •d  MUM    «»XXi«»»  •»J»lfl    04^  *1   •• 


.  A_r     <BA*     aanot     Ji  ^ 


after  th«  hftarlng  had  ooaa«io«d.     Aa  tho  peiltUn  wa«  'Imt^d  and 
•vara  to   the  d«y  before   the  hearing  vaa  hod,   it  !•  erl^ent  thet 
eouuael  vithixald  the   eaoie  ur.tiX  he  eaw  that  the  eevrt  wae  In- 
oXl&«4   to  decide  «c«inat  him.     Under   eueh  elrouaaetanoee  the 
motion  wae  properly  dleallo'^ed.     Meharde  ▼.  Oreenfi.   78  111. 
»26;  fjun  T»  l9U»  1»  m.  A*P.'  4«t.  X 

lio  eui'i'lcle&t  reaeon  ie  preeeuted  for  •  reveraal 
and  the  ord^sr  le   Aillxned. 

Matehett  and  O'Conaor,   JJ, ,   oonour. 


.ftd»  .<%^  .1X1  mi  .^tfi  ,T  fciift  jdsa 


azTMCi^  wad  laantMCYA     ) 


mam,  Anunr  jlaseoilz 


Appcll 


•11  ant.  ) 


APPKALtnOk  MUIi)CiPAL    COURT 
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Ml.   fRiaXSUG   JUSTia  H«8URXtT 
Ba.XfBRIO  rOL  OPUilOk  OJ*  THX  COURT. 

Plaiatiffs,  TABdora  Ia  a  ooatraot  to  aell  r«al  •state, 
brought   oult  analati  tho  4oi'ondant  vbo  nao   tho  holdor  of  Uio  oarnost 
aoBoy  pai4  1»7  tho  proiK>«o4  purdajkaero,   aad  upoa  trial  by  a  Jury  ha4 
a  ▼•r41«t  for  |500.     JTrov  tho  JnigMoot  th«roen  dofendant  app^alo. 

Octobor  17,   19S3,  plain tiff a  aa  Tondora  ma4o  a  writtOB 
oontraet  vith  tho  propoood  Tondoea,  Ko«an  i^obojieo  and  Marya  l.obojko, 
to  aoll  thoM  oortalD  roal   eatato  in  Chlea^o.      i)xm  Tondooa  depoaitod 
#S00  vlth  tho  dafoBdant  aa  oarnoat  aasoy.     Plaintiff  a*  atatomont  af 
olnla  allogod  tiutt  tho  doal  vaa  noror  eloaod  duo  to   tho  failuro  of 
tho  T0Bd090  to  oonaoHaata  tho  doal,   and  that  theroupoa  ttador  tho 
toma  of  tha  oontraot  tho  Tondora  mmrm  antitled  to  tho  aamoat  aaaey 
aa  ii^uidatod  daMa^oa.     Tho  affldarit  of  dofonao  alleged,    in   aub- 
atanoo,   that  tho  doaX  vno  not  alesad  boeouoo  tha  Tendora  did  not 
haTO  titlo  to  all  of  tha  pro^iaaa  whieh  thoy  undertook  to  aall. 

It  la  eonaadod  by  oou&ool   for  plaintlffa  that  thoy  ha4 
title  at  tho   tino  of  naklnK  tiie  eontraet   to  only  a  ono-half  interoot 
in    tho  preKiaoa  and,   aa   stated,   in  his  brief,    it  was    the  plaintlffa' 
theory  that  thoy  "did  net  have  to  hove  tho  entire  title  at  tho  tine 
the   oontraet   in  q[ueation  vaui  oxeoutod,  but   that  all    that  vaa  neeoa* 
aary  vao  that   the  said  a«i.lera  inhould  have  a  oeoipleta  titlo  at  tho 
date  that  the  dood  wao  to  be  dollYorod  and  oonvoyanoo  of  tho  property 
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,rdm:i  ma  lo  £0282^o  Mm  ^^^n-s^ 

9iiil$  ft^  i«  ftX^lJ  a'siicus  «,£ii  *ti  j&a  61b*  v*jU  i*di  x%9*>d4i 


■•A«.*     CttrtaiJi  •«•••,   Ilk*  KT»n«  t.   Ottt.   174   Hi.   095,  which  In- 
▼elT«4  •  rait  lor   •p««ifl«  p«rferHtmtt«,   so  hold.     But  tki«  la  n«t  • 
•ttit   for  opooil'lo  porfnrcianoo  tout  !•  to  rooovor  mcnmj  Ir.   tho  himdo 
of  »  third  party,   a  stalcoholdor,  vhioli  v«o  paid  not  by  tho  plain- 
tiff o  Vttt  l>y  tho  Tondooo.      It  lo  aloo  unoontroTortod   that,  vh»n  tho 
▼ondoro  woro  InfonKOd  that  tho  tooord   ohovod  th«y  had   titlo  to   only 
*  half  intoroot,    thoy  proaisodi  to  obtain   tho  othor  half  iatoroot. 
Zt  lo  aloo  not  disputod  that  nogotiatioas  voro  oarriod  on  for  about 
•Is  Months  aftor  tho  contract  vao  olgnod,   but  at  no  tiao  did  tho 
▼4Nldoro  aequiro  titlo  to  tho  othor  half  interest,   or,    oo  far  ao  tho 
rooord  riiows,  do  anythlag  in  this  rospoet. 

Hio  ooiitrset  prcvidod  that   tho  purohassrs  should 
prooood  vith  tho  sal*  by  paying  a  further  mub  *viUiin  five  days 
aftor  the  title  to  tho  realty  abcvo  desoribod  ha4  boon  oxaKined 
aad  found  gosd,  or  aooopted.**     the  eridecoo  doaonstrates   that  tho 
title  was  neither  good  nor  was  it  aoooptod  by  the  proposed  pur- 
ohasers.     Therefore,  they  newer  were  in   the  position  of  default 
and  coaso(|uently  the  only  oon<)itioa  under  which  the  wendors  (tho 
ylalatiffa  herein)  aight  be  entitled  to  tho  earnest  money  did  not 
kap>oa. 

There  is  no  dispute  as  to  tho  aaterial  facta  and  aa 
upon  tkta  record  before  uo  there  can  be  no  roeoTery  by  tho  plain- 
tiffs tho  ^ttdtgneat  will  be  rereraed  with  a  findiag  of  faet. 

irxTii  ▲  wiSkDiMQ  OM  Fact. 


Batehott  and  0*Connor,   JJ. ,   ooncur. 


-si  d^lAw  ,««l   .Xil  Ki     I  iMf^'    III"   iJtfPf" "O^^T  «•••»•  &JU;»7«5     *•%*•<% 
a  t«ff  «i  i^ldi  i'M     .tima  «>•  «*»fi«M7ot'XR<i  •IliMMt*  tat  ittm  m  ktriar 

i0Otf«  ft  n«  JlMilY'Z««  »««tr  «A«»l4!«l#9||fta  i»sU(  S^$miitib  fa  99SM  «l   #X 
9iU  bib  ^atli  fta  j«  tu4  ^h»a9kt9  a&vt  4oisriaoit  9sii  tmitm  mtiimm  xtm 

-•-tiiq  iA^oq&'Sti  aril  xd  b»Sq-»9»»  it  «««■  tea  fceeg  'X*et*l^-  ;*i.t 

»Qr>;  )  s "aghast v  md$  r^JUfcr  t»6A«  a»JUll»£M>»  ^ime  9^  X^'^^n^^l^B^t^   ^'W 


335f8  7IS0ISG  09  WAGT, 

¥•  riad,   a«  aa  ulilmat*  fast,    that   tht  pro]^»«d 
tmiOmi  Itt  th«  eontract  rmfurrmd  to  «*r«  not  In  default;    that 
tiia  4««I  fail«d  of  eontuBHMatioa  baaaua*  th«  Yaadars  did  uot 
haT«  fAod  tltl*  to  t)M  oBtlTo  proMlooo  de««rl¥«4  in  tlM 
•Mitraot  and  mado  no  tender  of  a  c»od  title  at  anj  tiKO. 
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MLXYBSSB  THE  OPUIOI  07  US  OMRIT. 


C«a£plalaaBt   riltd  «  bill  asking  for  th«  Y«e»tlon  of  m 
4a4tfP«Bt   at  lav  A^&lBst  n\»  for  $5^0  aii<4  that  a  bow  trial  bo  (rantod, 
Oyea  hoarlng  tho  ohanecllor  ord«ro4  th*  bill   diaiiloooit  for  waat  of 
o^uity,   froia  «hieh  ordor  tho  oottplaiaaut  appoalo. 

Yho  ^iot  of  conplaiawBt 'o  ecntontion  io  toat  tho 
plaeing  of  tho  Inr  aotlon  upon  tho  trial  oalondar  of  tho  Suporior 
eourt  vao  oontrary  to  a  otipulatioii  sa4o  botwom  the  parti  «o  to 
tho  offoot   that  oaeh  easo  would  not  bo  placod  on  trial  by  cithor 
party  oxoopt  upon  fivo  day*  prorlouo  aotieo  to   tho  dofondanto. 
Dofondanto   assert   that  (1)    tho  rooord   aciovo  no   ouch  stipulation; 
OBd  (2)   OYon  il  thoro  wero  ouch  a  otipalatioa,   the  oircusotauieos 
•how  that  eomt)l^lnant   Jaoobsen^o   oounool  «ao  negligent  in  not 
aooortaining  vhon   tho  eaao  vao  plauted  on  trial. 

iUroh  17,   19  26,   the  eaoo  of  Allen  v.   Ja«obBMi  vao 
roaebod  for  trial  and  It  vao  ordered  that  it  bo  oontinued  gmorally. 
IttBO  Sd,  It 20,   the  oaoo  ea&e  on   for   trial.      The  defendant  Jaeobsoa 
Bot  beiag  proooct,  the  jury  found  tho  loouco  for  tho  plaintiff 
and  returned  a  Tordlot   for  9500  and  Judgisent  for  thlo  aowunt  vao 
ontoroi.     Ootobor  1,  IPSa,   defeniant  JaeobooB  Bade  a  motion  beforo 
his  iioaor  Judge  Hopkino  of  the  Superior  oourt,   to  have  said  Judg- 
Bont  sot  aside.      She  2^tion  wao   supported  by  an  affidavit  of  the 
attorney  for  Jaeobaon,  purporting  to   set   forth  tho  f»oto  of  tho 
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?.l':i^l\.c.3^4   «yif^al   Q«tS28KM    ,.T,^ 

.?«»9  soar  «o  8oixi«[o  aar  ®?j-^  - 1  ?r: 

■ifirruti-%  ^4   £Ai%it!  <^a  «  ;«4i   hwt  00841  ^»'i.  ttta  #»fli><f;^  w«l  Sa   ismmabBi 

i^iisi?;  xd  leirti  a«  &«««Xq  ««i  i^n  ^JU^w  9aM9  ifeiift  ^asL:^   ^a«lls»  mdt 
.miaat»9lfik  •M»   dl  99l4«8  »<Toi^£^'S{;  rg«&  »?n  ft«^  #ff*«x*  ^^«icr 

a»9ft*r^«-swdx£a  »d#  «aoi^«Xy^l#ft  e  si^iM  9T*'^  9X9d4   il  sMt0  (t)  turn 
i<ta  cil  t£i»^ki-^ftu  man  J«3£u;&9   a* as»4^&tit   #a««Ji«Xf£»«  S4UU  «K#d» 

•g«9  a«itf«o«t   .y  (milA  ta  »e«9  »ii^   ,^9X  «rx  ^"WiS 
ffcot»(^  suU$cM  «  •6««  iiM^eMil  ^iMiri«»t«fr  ,d£fX  ,X  tc^o^^O     .4*%»#«* 


e««urr«rie«.      It   8)tew«,   in   subntano*,    that  plaintiff  ikskcd  Xhmt   thm 
■»tt«ar  iM  eontliMied  g«n«rally  but  the  defeodant**  attomej  lnai)t«4 
that,  if   this  waa  dasa»   a  notlea  b*  given  him  and  hia  eliant  at  anjr 
iiaa   tha  eaaa  atoould  ba  ra-inatata4  and  plaaad  an  tita  aall.     Tba 
Xhmoxj  af  tha  noiiao  w»a  that  tha  el  ark  of  tka  aourt  antarad  tha 
•rdar  eontlnuing  tha  aaaa  gnnarally  but  withaat  any  r«f«ratica  ta 
mmj  acr««a>«Bt   far  natiaa.     That  nation  «aa  daniad  by  Jadga  Hopkina. 

Tha  praaant  bill  waa   filad  upac   tha   thtfory  that  tha 
onna  «aa  plaaad  an  tha  trial  aalandar  in  violatian  of  tha  alleged 
•tipulatian  far  a  flTa  d^a  notiaa. 

Tha  eoort  eould  properly  haTe  diaaiased  tha  bill  apan 
the  graiand   that  the  raaord   failea   ia   aho*  auoh  a  atipulaktion. 

Havarar,   even  if  there  ware  auoh  a  atipuli^tion,   tha 
airauaataneaa  Juatify  tha  dl afalaaal  of  tha  bill.     It  waa  daly  proTea 
that  in  July,  1936,  by  an  order  entered  by   tha  XxeautiTa  Coanittaa 
af  the  Superior  eoart  a  aalandar  waa  nada  up  of  all   oMiea  than 
pending,  inolutiing  oaaee  in  i«hlch  tha  raaord   ahowad   thai  a  fiwa 
daya  notiee   ahauld  be  giTea.     Zhe  oaae  of  Allan  wa.   Jaeobaon  re- 
ferred to  waa  on  aueh  calendar,  but  waa  net  reached  for  trial   that 
year,     July,  1927,   tmother   au(^  order  wae  entered  by  tha  ^xeeutlwa 
CawBittee  of  the  itoperier   oeort   and  the  eiuie  in   queatien  waa  pl«aad 
ttpan  anid  ealendar  and  aaaigned  to  Jud^e  Lewie  of  the  Sluperlor  eoart. 
The  eaae  waa  reaahed  in   ita  regular  order  and  tha  jud^aent  waa  then 
entered. 

Aa  atatad  by  th«  ehanaaller  in  giving  hie  deaiaian  in 
the  inetant  oaaa,  vhai;  a  eaae   ia   uontiimed   to  be  taken  up  on  fiwa 
daya  notice,   it  neana  that  notiee  nnat  ba  given  ii'  it  ia  taken  uy 
at  the  tine   the  calendar  ia  called;    that  whea  aaaea  are  continued 
an  fiwa  dajra  notice,    they  are  pl.«aed  ea  new  calendar  a  at  tha  end 
of  the  year  and  re-aaeignad  to  respect  ire  judgee.      Such  haa  been 
the  practice  for  yeara.     Had  the  attorney  for  the  defendant 


rioita  Slid  ^iii    hs-.^iiiAl'^   -^T«i.   tXis#<r«rc5  i>£tf«^  i"ifiSM»  »4iit 
»/f?    ,fiJ2i5^t;£j»§fi#^  6  lU^iiit  *^s»t*   sTSitd  lii  jain^   «it*i^v«H 

fri»itt#ftdenf   9»\ini»  mitr  iitei^    ;fHiiJLtt»  •!  :££&«iXtta  M»  dJ&li   »Mi  tm 


Ja^v^Boii  paid   any  att«ntlon   to   the  aak^-up  of  mi^h  eaXeadaro  ho 
vottl4  haTO  oo^n   that  hla  oaoo  wao  aaolf^od  to  a  trial  Jud|i«  aa4 
would  l»o  oallotf   Tor  trial   la  Its  ordor.     Tlio  iailoro  to  notloo 
oueh  ordoro  and  calonlaro  vao  not^llfoaao  viiioh  la  ohargoablo  to 
hlo  ellvnt,    tko  oosplalaaat  hcrola. 

nio  bill  vao  proporVjr  ilsilasod  and  tho  ordox    lo 
afflTBOd. 

Katohott  aud  O^CormoB,   ^J«  •    coacur. 


r-.V  l»«lQi«(l«    90W   8«4I»    Ci/i    ^it^^     !Si»«e    9V»A    hXM9'fS 
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fd  of  nttgh  A.   Cola, 


Will 


Defendant   in  Krror. 
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KR.   ffftXSZTtlBO  JU3TIG1  MaSURtLT 
HBLZnilXD  tHE  OPUIOS  01"  THX  COURT, 

(Sbarlcs  C«14««ll,   plaintlif  D(>r«,   Iil«d  •  claia  la   tl:;« 
?rot«t«  court  a^Mlnst   th«  ffstatc  of  itutjM  A.   Cola,  doooaood,   to  ro- 
ooTor  oortaln  moKoyo,   #4,000,   all«<od  to  haYO  boon  fold  to  tho  do* 
•odont,  Kugh  A.   Colo,  upon  tbo  puroti;AOO  of  twonty  oharoo  of  otook 
of   tho  Colo  «anuf aoturtnjt  Co.,    oaid  to  hav«  boon   oold  In  Tlolatioa 
of  tho  Illlnoio  i^oeurltloo  Juoar.     Tho  olal»  wao  donlod  by  tho  Probate 
oourt;   upon  appeal   to   tho  Circuit  ooort,   ai'tor  trial  by  tho  court 
witltout  a  jury,   plaintiff  had  Judtpiont,    ir^m.  which  dofondant  ap* 
poalod  to     ho  Suprono  oourt,  vhore  it  %ao  hold  that  tho  o-vid«noo 
did  not  prove  a  oalo  of  stock  by  Hut^h  A.   Colo  to  plain  tiff,   and 
that  the  trial   oourt  erred  in  denying  the  notion  of  dofondant  to 
>  ind  the  ioouoo  for  defoniant.     The  Judi^ent  wao  thtrofore  rovoroed 
and  the  oauee  roManded.      Caldwell  y.  Cole.   326  111.   BOS.     Upon   the 
next  trial  plaintiff  introduced  additional   eridenoa  and  tho  ioouea 
were  oubnittM  to  a  Jury,  which  found  for  Uio  defendant  aud  it  *ao 
adjudged  that  plaintiff   take  no  tiling.     By   this  writ  of  error  plain- 
tiff ooelca   the  revoroal  of  thio  jud.noot. 

Hugh  A.   Cole  wao  preoident  oi'  tho  Colo  ^anufaeturing 
Coapany  whicn  had  boon   engA,^,ed  in  aanuf  AOturing   atoYoo  and  fum&ooa 
for  twonty-fiYO  years   in  Chicago.     At  one   tine  it  vao  a  p<»rtnerohlf 

and  at  another  tine  it  wao  a  cc:^^mon  law   trust.      In  1919  it  wao 
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.1  ClQl  ni.      .S9i. 


i  tadt  %9i 


ineorporat«i  miXh  a  e»pitai   stook  of  11,000,000.     W,   ]}.   Barry  w%» 
•n«  el*   tb«  paxtn«r«  In   th«  business   sod  oTtsr  ths  Inoorporatlon 
ovnsd  900  shards  •!'  stook  «nd  was  assistant  sssrstary  of  ths  eor- 
psratioa.      In  absnt  ths  sarly  purt  sf  1920  Sarry  oontssplatsd  sell- 
ing all  his   stook  sBd  rotiriog  from  ths   oompany,   And  in  pursunnos 
of  this  plan  his  stook  was   sold. 

Ths  qusstlon  of  faot  prsosntsd   for  ths    istsrminatioa 
•  f  ths  Jury  was  wn«th«r,   as  slaissd  ¥y  plaintiff,  Bsrry  sold  all 
hit  stook  to  Hugh  A.   CoXSt  who,   in  turn,   sold  twsnty   aharso  of  it 
to  plaintiff:   or  idiothsr,   as  elaimod  by  dofmdarit,  Borry  sold   this 
twonty  shares  to   plaintiff.     Ths  jury  vas  SYidsiitly  of  tho  opiniea 
that  plaintiff  had  failsd  to  provo  that  ho  bou^^ht  tho  stook  froa 
Hugh  A«    Cols   and  rsturn«d  a  vsrdiot   I'or    v-ofondatit.      Thoro  was 
variant  and  oontradiotory  tsstimony  on   t 'is  dsoisivs  issus,   but 
aftsr  ifiving  dus  eonsidsration  to   ths  rooord  wo  ars  unabls  to   saj 
that  tho  Tsrdiot  of  tho  jury  was  manifostly  against   ths  weight  of 
tho  sridsnoo. 

Apparsntly  Berry,    aitsr   soiling  out  his   inter sst   in   tho 
eompa<:y,  rstirsd  to  i^lorida.     Ho  did  not   testify  on   tho  proTious 
trial,  but   at  ths  prsssnt   trial  his   tsstl&ony  ^as  had,   ir>  which  ho 
olalffiod    -hat  hs   sold  all   oi'     his  600   sharss  of   stook  to  Hugh  A. 
Ools  on  Fsbruarj  28,  1930,   ai  d  a  vritton  instruvsnt  was  introdueod 
in  owidsnoo,   sxooutod  by  Cols  and  l^orry  and  his  wifo  L«aa  w.   Bsrry, 
purporting  to  bo  an  agro«ssnt  whsroby  Colo  purohasod  500  sharss  of 
stook  in  ths  Ools  kanuf usturing  Company  hsld  by  Villim  D.  Bsrry 
and  Lona  V.   Borry  at  0800  psr  shars,     A  rsssipt  for  #10,000  paid  on 
aooount  was  aoknovlodgod  by  Williasi  and  Lona  Bsrry,    ths  bala&oo  of 
190,000  to  bs  paid  boforo  April  1,  1930. 

Iho  tnoory  of  tUo  dof«ndan%  is   that  this  agrsonsnt  vaa 
abandonod  by  tho  pnrtieo  and  that  Borry  undortook  to   ssll   -ujid  did 
•oil  his  stoo^  in   small  paresis   to  various    eiaployoes  of   tho  Cols 


r/<  r^i 


ltaB«f««turlBg  CoMiiany,   MRontf  titai  th«  plaiatlff .     T»   eupport  this 
YertioB  attmtioa  la  oallsd   to  th«  writing  aaroas  thtt  margin  of  U&ia 
a^iraomant,   wharaln  Colo  aoJuowledgoa  roaalpt  of  500   aharoa  of  atook 
fraai  l^mrvy  "far  purpoao  of  dallYory  to  tha   intflYldual  purohaaara." 
Alao  acdoraad  on  thla  InatruinMtt   in  tha  handwriting  of  Barry  wara 
flguras  ahowing  amount a  paid  bj  Tarioua  partiaa  far  tha  Barry  atook 
and  th«  amount  of  atook  aaquirad  by  aaaa  paraon.      Thla  inoludaa 
Caldwall*a  (plaintiff 'a)    twanty  aharaa.      Thaaa   andtraamanta  total 
ftOO  aharfta  of  atook,   tha  aaouAt  of  Barry'a  holdings,   and  tha  ag^ra- 
gftta  af  tha  Miounta  pfild  waa  ^100,000. 

Tha  jury  eould  properly  b«li«Ta  that   thla  doCwiE.ai)t 
irlth  lie   ««()ara'<>r;;!ftnta  t«)d«d  to  prova  that,  whila  in   tha  flrat  ln« 
atanoa  Cola  Intaudad   to  buy  all  oi    tha  h^rry  atoak,  yat  tha  tranaao* 
tlona  In  faat  vara  batwaan  Barry   and   tha  Tarioua  parti aa  whoaa  nana* 
ftppaar   ondoraad  on  tha  doe  n^t  and  that  tha  dallvary  of  tha  fiOO 
aharaa  of  atook  by  Barry  to  Cola  waa  aaeraly  for  tha  purpoaa  of 
haTine  oaid   ah;itra«  of  atook  tranefarrad  to   tha  Yarluua  purouaaara 
indlcatfld  by  tha  acioraanenta  of  Barry,   Ineluding  tvanty  aharaa  ta 
plaintiff. 

Plfinintlff  alao  lotroduead  avidwiea  of  two  vltnaaaaa  to 
tha  eff^at   that  aaoh  of   than  had  pure^xaaad  in  Jbaraii*  1920,   from 
Ki«gh  A.   Cola  ataak  In   tha  Cola  kanufaaturiiig  Company,  but,  on  tha 
athar  hand,  «aa  tha  taatiu'ony  of  J.  M.  Thom<^a  to   tha  affaat  that 
ha  bought   froa  V.  D.  Barry  100   aharaa  of  atook  on  ht^r^h  1,  1920, 
and  ^t  i,  0.   Qoodahlld  that  he  bought  40  aharaa  from  Amrrj  on  Mar  A 
f,   1920,   and  of  Sdaard  P.   Cola  that  ha  bought  79  aharaa  from  Barry 
an  M&roh  30,  1920. 

Zho  Jury  ooul<i  properly  ballara  thut  Barry 'a  conduct 
laading  to  tha  tranal'ar  of  portiona  of  hia  atook  to  thaaa  man  waa 
Ineonaistent  with  and   tmded  to   aontradiot   plaintiff's  Taraion   that 

Barry »a  etoak  waa  all    aold  to  Hugh  A.    Cola,  who,    in    vum ,  mada   tha 
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•«!••  of  portlont  of  th«  •«■•  to   toa*  h«lf   dosan  Infli-vlduaXa. 

It  aJLao  v»s  io  wi4«Qo«  that   tha  atooii  purohas*^  by 
Cal4v«Il  as  v«ll  «■  that  p\ur^as«4  liy  Th«K<i«  Ooodohlld  and  li4wmxA 
f,   Cala  waa  trancfarrad  an  tha  atook  book  dlraatly  froa  V.   D, 
Barry  or  hla  wifa  tana  w.  JBarry  to  tha  Tariouo  purohuaora  ar 
thalr  wiTaa  en  Inotruotiono  glYon  ¥/  Mmrry  to  Bralaford,  than 
aaaratary  of  tha  aaotaay.     The  barry  aartlfleataa  vara  all   giv#B 
to  Iraloford  in  Marah,  X9'M),  and  Barry  raaaivad  tha  oaah  or 
••«urltl«o  in  paynant  aS    oald  aharoo  dlraotly  frooi  tha  purahaaAra. 
Zt  waa  alao  In  avidanea  that  at  tha  tiaa  oi   tha  last  trial  Barry 
had  baan  auad  in  tha  Stata  of  Florida  by  ••▼Aral  oJ*  thaaa  purohaaar  a 
^C  otooic  aaakiag  to  r^covtr  th«ir  i&onay  paid  Tor  the  aaaa. 

froA  thaaa  and  many  othar  airauiBotaneaa  ahioh  It 
would  unduly  prolong  thia  opinion  to  narrata,  «a  oannat  oay  that 
tha  jury  waa  net  Juotifiad  in  returning  ita  TArdiet, 

Plaintiff  in  hie  brief  next  aaaarta  that  the  oourt 
arred  in  eonpelling  hia  to  ra>op«n  his  eaae  and  introduea  further 
•iridenee,  ahiftlng  the  burden  of  proof  to  plaintiff  to   ahew  that 
the  eale  waa  not  ax«Rpted  un<i«r  tha  i&aouritiea  Aot.     Thia  point 
ia  not  coTered  by  plaintiff 'a  aaeignaent  of  errora  and  in  any 
•vant,   aa  wa  are  of  tha  opinion   that  plaintiff  failed  to  prowa 
that  Ru^  Cola  aeld  tha   atcoli^  in   nueation  to   olalntlff ,   tha  error, 
if  any,  wae  net   eerleua. 

The  oourt  properly  admitted  In  evidence  on  behalf  of 
4af errant   aoae   eight  aartifleatea   in  Tarioua  aaMunta  ahewinK  tha 
andoraanent  and  traaafar  of  theae  to  the  reapaotiva  purdxaaara   , 
andoraad  by  William  D.  Barry  ar  by  hie  wifa,  Lona  w,  B^rrj,  by 
V.   O.  Berry,  her  attorney  in  fact.     It  waa  alao  proper  ta  ad«it 
in  evldenae  the  atuba  af  atoak  aertii'icatea  in  the  capital  atoak 
book  ahowing  the  tranafer  of  Tari  ua   aharea  of  the  Barry  ateek  to 
Ooodohild,  Thaaiaa,  Caldwell   (plaintiff),   and  Dorothy  Cola,  wife  of 
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Mvard  P«    Col«.      Whll«  auou  widvrio*  nay  not  haTt  b«en  eonoIuslT*, 
it  was  toMpcttnt   ^o   Bhov  th*  tntir*  trtmsaation  «id  aa  ttodlng  t« 
•upport  4«ftn(iant*t  thtfory  that  th«  ttaok  purehaacd  b/  plAiAtifT 
was  sold  to  hin  by  Sonry  and  not  by  Hun^i  A.   CoXo,     Yho  lottav   froa 
Jl«rry  to  J.  M.   Thoaaa  undor  dato  of  Vtbruary  6»  1980,  dloeuotlng 
the  purported  oalo  of  otosk  t«  Tkmas  and  Ito  vaXu«,  was  lli^«vi«« 
aoayotont,  \ 

CwniXaiat  !•  nado  oJ'   th«  rtiih  inatruotion  glTao  on 
bohalf  al    dafatidant.   In    that  It  raquirad  tha  plaintiff ,   bafora 
ha  aould  raeovar,   ta  ahav  that  th«  ataak  balongad  to  Aish  A.   Cola 
and  alao   that  it  waa  aold  to  ativara  *ii3  tha  aouraa  of  ray»aatad  and 
•aatlnuad  tranaaetioaa. "     Wa  aay  aaneede    that  thla  inetruotion  la 
Inaoourata  aa  a  gonoral   atatanant  of  tha  lav.     Salaa  laay  ba  in 
▼lalation  oi'  the  lav^   6lthougu  not  mada  by  th«  ovcar  of  tha  atook. 
Hawwar  thia  may  ba,  plaintiff  aannot  ooaplalA  of  thia  inatruotion. 
Bla  astondad   elaia  aaaartad  that  Hugh  A.   Cola  waa  tha  ovnar  of  tha 
atook  in  quaatioa  tad  thla  waa  tha  theory  oa  whleh  he  proaaouted 
hia  oXala,      VartharKoro,   in  Inatruotion  2  given  at  tha  raqueat  af 
plaintiff  are  iha  Idantiaal  lAaoouraalea  oontaiaad  in   tha  ln« 
•truatioa  given  on  behalf  of  the  ^afendaiit.     It  la  wMll  aettled 
that  a  party  aannat  oeaplaia  af  a  fault   in   an  inetruotion,  where 
tha  inetruetiontt  of  the  ooMplainiag  party   »x^  open   to   tha   aaiM 
arltiala».     ^yi^fy  y,   »«ni^^y  ytim^lt  9V  fflU»l«9»  WO  Ul,   54. 

Other  queationa  are  diaauaaad  by  r«apeetiva  oounael, 

upaa  whleh  it  la  unnaoaeaary  for  aa  to  aoauaedat.     The  daalaiva 

queation  la  one  of  faot  »nd,   if  Hui^  A.   Cole  did  not   aell  the  atook 
la   «3ueetioB   to  plaintiff,   other  queetioaa   ara  not  important.     Va 
would  not  be  juetllled  la   aettlng  aaide  the  werdiot  of  the  jury  in 
thla  rceoeot ,   itnd   the  jud4^<'iit   ie  afl'lrtised. 

AyyimtiD. 

Matehett  and  0*Ci>nnor,    JJ.,    ocnour. 
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thMft  •!  $375a.7S  entered  ^tcr   th«lr  affldATlt  »f  Kurita  «b4 
pleas  vwr*  rtrlskMi. 

th.%  cult  vfis  brett({ht  on  X^o  proslaaoz^  notes  «ii«ds  b/ 
ths  dttf^r.dsnts  to   tha  ordsr  of  'thsRselTss*  uni  bj  thai  eB4ors*d, 
1b   ouad  %/  ▼hieh  thay  preadnad  tu  paj  to  C.   A,  BXaijr   k  Co^bbj, 
In«.»  11,000  12  Konths  after  d»ts  aad  92,000  IS  months  aftsr 
data,  vlti;  iBtorast  at  6  per  cent  per  amiiai.     Th«  dsolaratloB 
all«gsd  th«  transfar  acd  dallTsry  of  sal't  notss  to  tha  Wlweonsla 
Martcag*  A  Sseurltlsa  Cos&p&cy  befora  a&turitj,  ^1(^)  transfarrad 
thSM  ta  X.   A«  BadAaniA,  iteo  thareaftar  tranefarrad  th«»  to  tha 
plaintiff,  JTrad  C.  3^ast,  raaalvar.     Copies  ^f  tha  natas  wars  at* 
taeha^  which  ahawad  that    they  wara  saeurad  by  a  trust   daad  oa 
raal   « St  at  a  ia  Osaaola  Coimtj,  Florida. 

Thm  plaa  which,   on  ylsiatiff *s  motion,  was  striakam 
by  tha  court       for       Insurficianey  iO^lagas  that  tha  oonsidaratiaa 
for  the  netas  k&s  vholly  failed;    that  bafera  tha  notaa  wr»  mada 
tha  payaa,   C.   A.  Blair  &  Com»aay,  aeraad  with  dafandants  to  aall 
tham  eartaln  raal   estata   lor  tha  priaa  of  ^6,000;    that  tharaupo* 
dafaedants  pal 4   to   tha   sallar  |3,000  in   cash,  raceiving  a  daad; 
that  in  the  dead   convvyln^:  the  premiaea   the  seller,   payee  in  the 
notes,   agreed  vitheut  cost  to  defendaats  to  iastall  aortaln  im« 
prowam«tit8,   as   follovs:      *1.      Ceastraat  or  areot  wires  or  eon.'lults 
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£.013  «#ii8»»iB  to  Jiv»AitlA  •U»JiJ   13#1»  ft«"»ii»  e?  •€£?£(?  5©  1.^-11 
«va&iQ£63  ^  %X4tJai  «4t  v^  »^  ^<t  j^vt  ^fmi.iat,%f^  xiuU  ji»ijim \<i  ha,    o.l 

«I9  JbHMl!  9»srtt  &  x4  het'Xii9»»  fti(9«  .^a^  tJ^  bmt^At  A9U^m  hpiixiAi 

.stiS!9l%  «Y<-aui«3  «X»WMlC&  fti  »#j^  #|ls    !««« 
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for  •l««trl«lty  to  oald  loio.        2.     h^j  wator  oupply  Mains   to  o%id 
loto.  3.     Sulld  eonoreto  oilovalk,   eur^,   and  hmrA  aorfa** 

•troot  In  front  of  oald  loto.     4.      Coaotruot  parkwaij  and  plant 
ohru^borj  mo  ahowu  on  plat.        5.     iPut  is  proper  oow^r  eonnoctloao 
to   oatd  lots.*       Dofondanto  assortod  that  tho  notes  on  vliieh  suit 
vaa  teoai^t  voro  oxooutod  and  dollTorod  by  ibmm  "to  oaonro  tho 
pajaont  of  a  part  of  said  prleo  and  upon  tho  solo  oonsldoratloii 
of  tlio  porforsianeo  of  tho   eoTOcanto  In   said  do«d  oontalnod.*      It 
«•«  furthor  allogod  that  tho  payoe  iu   tho  netoo   sine*  tho  oxoou« 
tloa  thereof  had  failod  and  rofusod  to  inotall   said  iniiroTwionts 
and  that  the   oubso^acnt  assl^ooo  woll  kaofv  these  faoto,  sad 
therefore  defecianto  denied   any  indebtedness  to   plaintiff. 

f^«  well  kxtova  rule  is  that  pleadings  anst  be  takea 
la  the  senao  atoot  aafaYorabl^  to   tho  pleader  !ind  wh«re  the  lansuafo 
is  doubtful,   the  aM»st  unfavorable  eonstruetioa  amst  be  adopted,   for 
the  pleader  smst  always  be  preaaae'l  to  etate  his  ease  as  stroni^ly  in 
hia  favor  as  it  will  bear.     Vaa  3awt  t.  Hose.  2dO  111.  401.     Kara 
•oaelusions   stated  by  the  pleader  are  net   raffici«Bt.     '^fltJ^Mfft  Ti 
fortune  Broe.  Brewing  Co..  Id3  111.  App.   27d.     Testing  the  affidavit 
•f  aerits  by  these  rules,  we  find  that  its  allofiatioao  of  faeta  do 
■at  show  failure  of  ooneideration.     Defendants  uver  in  eubet&nea 
that  the  payee  in   the  notes  a<$reed  to  sell   thea  certain  real  estate 
far  #6,000,     |3,C00  to  be  paid   in  eaeh  and   the  balaneo  af  13,000 
in  notes,   and  that  the  deal  waa  eaaamaated  on  this  basis.     True 
it   is  that  tho  defendants  after  aseerting  that  the  |3,C00  nataa 
ware  ^ivon  as  oart  of  the  purehase  prica  also  aver  that  they  yfv 
glToa  "upon  the  oole  consideration  of  the  perfer&«tnca  of  the  aova- 
aaata   In  said  deed,"   evidently  aeanln^;   the   eovenants   for   the  la* 
l^oToaeata.     Aanlfeatly.   the  notes  oould  not  at  the  swie  tine  be 
Ciirea  aa  part  of  the  purehaae  priee  of  t'.e  real   estate  and  also  aa 
the  aole  ooasideration   for  the  aaJsin^  of  the  laproveaents.     The 
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afl'idaTit  in  thi»  res^^ct  is  eoiitr»dlotory« 

I>«f  Mid  aula  ar^ue  in  tids   court  apau  tU«   «rrr>&*oua 
praMuiptiaR  tkat  th«y  aRve  aOlagad  1&   tittilr  affidavit  of  aiarita 
that   6ka  oash  pa^ant  of  ^;5,000  vas  paid  for  the  ra»l   »»tate  and 
iluit   tha  notfra  for  |3,00U  vara  slvea  aolaly  far  tlva  iKprova&iCDta 
•pacified.      Thia,   af  eouaa,   ooutradicta  tha   allagatioa  of  faot 
tkat  tJM  pur^aoa  prlee  of   tha  real  a.  tato  vaa  ^A.OOO, 

Xha  eairananta   in   the  dead  oonaMrniaff  tho  iaproraawnts 
wore  aollateral  auree^anta   to  be  perforaed  at  aoaie  tl«e  in  th« 
future.     So  far  as  ahovn  bx  the  affidarit  of  nerlto,  no  ti»« 
to  fixed   for  their  p'^fareacee,   v^iieh  may  have  bees   auibaequ'vt 
%%  the  aatttritj  of  the  aotca.      th*  defe&l&nta  ae«a  to  hare  been 
•atiafied  to  reljr  upon  the  eoTecanta  to  Kake  auen  iaproveiB««ta 
at  soKO  future   tiae.     they  hare  not  offered  to  reeonvey  the  land 
nor  brott^M  auit  to   canoel   the  deed  or  the  aotoo  nor   to  r«aolnd 
tho  tran9aotlon.      Zf  ther«  has  bean  a  breaoh  of  the  ooverianto 
the  defendiuita  stay  reeoTor  any     'iaKagoo  they  aay  have  auatained. 
MUt\#  ?■   ^Urttif «   M  111.   494;    awitn  ▼.   Weatero  Truat  *  Guaranty 
iia. ,  15C    Ui.   ^p.    8S7:    and  Banaer  v.  Muii^Toy.   224  111,   App.   3». 

'^e  inatant  plea  itself  a.io«a  a  ooaai4eration  for  thi 
noteo  and  that  it  also  att«apta  to  ahov  a  breaah  of  eoTeoaata  with 
refere»ee  to  iaipreve»e«to  doea  not  nake  it  a  plea  of  no  eoaaidora- 
tion. 

Dofocdanta  elair.  that  the   anaunt  of  the  jud^iaent  la   in 
•zeeea  of  tha  j|§  JllffTtifH       Ihis   exceaa  oTidently  aroae   ftoa  the   In- 
tereet  accruing  between  the   ti&e  the  deelaration  «aa  filed  and   the 
tine  vhec  the   case  vaa   tried,   aosethiag  over  a  year.      Under  auoh 
oireu&ataKeoo  it  haa  been  held   that  the  J«d|j;nent  vaa  proper. 
Gradle  t.  Hpffaan.  106  III. 147;  Lawaan  r.  Pothardin/E.  106  HI.   ApTi 
M4,      It  haa   alee  been  held  in  Grand  i-'OiUo  A..O.UrK-    •>,   »*yafTi   !•* 
111.   34^,   that  adTantago  of   eueh  irregularity  in  the  anraat  of 
tha  daa«0-ea   ahouid  have  been   eouffht  by  notion  atade   at   the   timo  ef 
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•BterlBg  tit*   jttditfa*flt»    tbia*  i^iTlns  plMintliT  mm  •poort  Jiity  %% 
OTi— J,     Inch  an  MMBdtaMit  v»uld  be  one  mf  fcrtti  r»tii«r  xikvi  sab- 
fltwaee.        :)••  alM   rn»  P^aoli;  y.  kaar.   274  111.   »52;   Bpttom  Stort 

y».Bir^fgr4  A»t  a  x«^4^wu^y  x:^,.  as7  iii.  app.  192. 

Zkia  Ju4d|ft*nt  vaa  proper  mni  it  i«  afflraad. 

\ 

lUitdhatt  «a4  0*Coim«r,   JJ, ,   eiMaeur. 
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SBLITSRSD  XXE  OPUIOJi  0^  XHI  COQKT. 


Plalctl ff  vas  found  ^ullij  l^y  «  jury  of  r«e«i-rlBs 
•iolui  property  an4  wum  tectcD««d  to  ob«  year's  i&prlaoiaiioMi  la 
tho  fiottoe  of  Correct  Ion  aii<5   to  p&y  a  fia«  of  tl^OOC.     He  asks 
that   thia  judipa«Bt  ^«  roTcraoA.     Va  are  cocatraiAed  to   aoAd  the 
aaiat  back  for   Miotbar  trial   for  tha  raaaoii     that  It  i»  not   clear 
that  def«Hi<Sart  vaa  provetf  guilty  heyond  a  reaaonable  4o«lit,   a»4 
thare  vaa  li^.proper  eTidei^oa  intrctuced  nt   the  trL<il. 

A  aerchaf-t,  B«a*nard  13.  Xantor,  on  January  5»  19?!S, 
about  nix  o'cloek  in   the  evening  waa  d<2liT<»riQ4(  cierehar.diae  from 
his  luitenobila  in  the  Tiolnlty  of  Bvnbar  4553  H«rB4,tage  aTenua. 
While  he  wae  uvaj  from  ttie  aukchine  for  &  short   tine  four  hcye, 
Villiiw  and  Mllta  Qiapliek,  t^^ter  Soaiel  end  iiiJca  Kaaimona,   took  a 
•atahal  and  three  pn^kagea  of  ailk  aaid  to  be  ^^rth  fSBOO  fr«B 
XaBtor*a  aaur.     The  gooda  vero  taken  by  the  boya  to  45S4  3e«tli 
Veed  etreet»   and  part  of  th«&  were  hlddaa  ii.  the  baavBont  and  part 
in  the  attte.     Defedant   oeoupied  the  first  floor  at  thia  number, 
vith  a  eoft   drink  parlor   in  tU«   front  and  liYlng  rooma  in  the 
rear;   the  boy  Kaalsi«na  li^ed  on  the  aecond  floor,   and  kike  Ghajp* 
liek  liT9d  in  a  eottase  in  the  ranx,     Both  the  baseaent  and  th« 
attie  vere  unoecupied  and  were  acceaaible  froa  the  outside. 

kike  Ca&aplick,  •ighteea  yeare  old,  t^atlfled  that  he 
and  hie  brother  Vlliiasi  hid  the  goods  in  the  baeenent  and  in  the 
attie,   <mt«riag  both  pl^ea  frcm  the  outside,   and  vhec  they  oaae 
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>«r,Vx    n$i;-':iagtat»i3||jaiTS^V  Lisas'  '*    ni   il&»&l9^  0  Ai^    v>.vv.-*» 

,^-C-'>^  laf^l  »Mi-r  rtexfa  «  xj^I  g'aiiitoi&i«-  o'iU  gsoYl  X'^--    3.^•^*  til  «XiilV 
lap-xl  Ooes^  diio^  *4m  hlem  ■iil»  to  rft^i«*q  ft^ru?'   '  -       'j  k>4j8« 

•it^    Stiff    Jil»S8ftB*nJ    SiU    iiioK      ,X9<i%  jWil   nl    •s.«J.]rott 

.Sfttuitfo  •its  iMYi  «X«ri8li«09A  ft'xow  baa   f>9ieK:itiCiiitj  st^iv  ulJi& 

•«K»  t*^^  -w^*  ^Af    «6bl{i;r»e  «£U  assict  SAai; /«:  mod  ^$iit«tiQa   ^mlSti^ 


•lit  klJc«  hmiA  $5  vhlon  h«  4lTi4«d  lip  witii  th«  others.  Am  denitd 
that  2i«  sold  the  gsods  to  th«  d«f  oudamt.  Am  adalttod  that  h« 
dlTld«4  IB  with  tho  younKor  boy*  and  that  ha  had  told  thmt  that 
ho  had  Bold  th«  £«oda  to  th«  doron<i««ni,  hut  toatil'lod  that  thie 
was  not  true;  that  ho  told  tho  boys  this  hooauco  hs  ictondcd  to 
kao9  the  goods  for  hlBsolf.     Villia«  Ohaplick  was  net  apprahoadoi. 

Ob  behalf  of  th«  Pooplo  a  palloa  oiTioor,  Lorounaky, 
tostiflod   that  ho  had  a  oonTorsatlofi  at  the  station  «ith  the  boys 
!■  th»  iireseneo  of  the  dofondant   sad  that  mHl9  Qhaiillck  said   that 
lie  had  sol(1  the  goods  to  the  dofmdant  for  llQ,  gsttlBg  $5  la 
•aidi  and  was  to  get  the  other  |B  later  on,  bat  defeudont  denied 
that  this  was  true.      Statenects  aecusing  one  of  oriae  arc  aat 
adnlssible  v^^re  the  on«  aeeused  dei'loo  the   trutn  of   suoh  state* 
■•Bts.     Peosle  ▼,   HarrifftH,   261   111.   517;   People  ▼.    &chall»aB. 
t79  111.    e«4. 

Walt^  K«siel«    a«e  twelve,  was  permitted  te  testify 
that  wh«9a  kike  Ch&pliok  eame  out  of   the  defendant's  yard  he  told 
the  boys  that  defendant  had  glveb  aim  I 5  for  the  goods  and  divided 
the  money  with  thsM.      Stach  evidenea  was  olearly  ineoapetent. 
Xa>fireper  eTldeaea  -vas  introdueed  without  cbjeetion,  nor  is  its 
inoompetency  asserted  in   thie  oourt. 

Defwidant   testifying  denied   that  he  hud  any  kaevledge 

that  the  stolon  goo 4s  were  on  his  ipremises  until   after  his  arrest. 

The  polios  officar  testified   that,  «^en  he  sailed  on  the  defendant, 

he  was  givem  permission  to  exaiEine  the  pramises  end  found  the  goods 

in  the  baserent;    that   subsequently  defendant  notitied  the  poliea 

had 
offioare  that  ^j/learned  that   subo  of  the  goods  w<fre  in  the  attia 

and  they  also  were  reeovered. 

If,  witiiout   th«    improper  e-rlder.cs  iutruiiuced  without 

objwetioa,  we  oould   say  that  defendant  was  proven  guilty  beyond  any 
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r«a«oaatJle   <l»ubt,  «•  would  net  diatarb  th*  Jii4{o>«at.     y»o»l»  ^. 
AndTtoq.   339  IXl.   165.     l«t   the  r«eor4  d««»  net  warriuit  Uile 
oonelutioB.        A  ^^ry  •heuldl  lie  psrmltteil   te   oon»i<1er  only  eovpe- 
teiit  legal   evldenoe.        The   caae   aheuld  be  re-trie4  ao   ihet  eal/ 
•aeh  eTldienee  nay  be  preeonted,   and  the  judiiimeBt  is  therefore 
rerereed   and  the  eauae  regaanded. 

UmOlaU)  AMD  ItXhAliDid). 

Mat^ett  and  0*Ceaner,   JJ* »   ooneor. 
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HKLIVUIXD  tWS.  OPUIOM  Of  TSS  COORf . 

Plaintiff,   a  minor,  troutjht   suit   for  Injuries  reo<*iT*4 
through  ths  burst  lug  of  a  ^.l^ss  bottle  conta-uoing  a  drink  cbU.s4 
Vhistle,  p'O'tioIss  of   tlM  trokmi  tiXtkum  striklbK  on*  of  his  eyes. 
0)p«n   trial  h«  had  «  rardiot   ci«i.aiDat   tLs  d^fcc^dants  for  v5/)00, 
ttp«n  vhioh  judi^ont  was  rer^derAd.     Dafeodant  <^irioi  sued  out   this 
writ   of  error  seekin^;  t«  hav^  th«s  Judipis&t  revsrsad.      His  oo- 
d«feDd»At,  Whittle  Bottling  Lowptaiy,   a  ttorpor^iion,  was   sarretf  hj 
yublioatioc  but,  not  appearing,   an  ardsr  of  sweranoe  has  been  «n* 
i«r«4  and  dsfsndHOt   ^^irioi  proaeautss  tuis  ^rit  of   orror   alcaa. 

fhe   STidacica   is  &ot    bsfors  us   axx^.    tU»  only  point  siad« 
is   that  the  d«elaratlon  fails   to   state  a  joint   cause  of  aetion. 
Tlis  dselaratioa   eoxiaists  of   tv>o   counts,   the   first   alleging   that 
en  Juns  21,   1923,   defef*<iant  '^Mi'ioi  wi^s  in  possession  of  and  oc- 
cupied a  store  at   4700  West  22rid  street,  cic«re,   Illinois,   retail- 
ing soft  drinks,   ete.;    t^iat  the  defendajat  Whistle  Settling  Coup  an  j 
maciufaoturad  and  bottled  a  drink  called  Whistle  snd  sold  tke  saMe 
to   retail  «erohH&ts,   and  ;ikiirioi  kad  purciiased  dlTcrs  qaantiti«« 
•  f  such  driuk  and  had  invited  pl«.iutiff  and  others  to  purchas« 
the  sane;    that   this   drink  wim  skaour.u«tur*d  from  Tarious  iRgr«dlento 
ftoocrding  to  a  for  inula  t-ien  known  «m  uised  by  the  Vhiotle  ^ttlin^ 
0«spany:    th*t  one  of  these  Ingredients  caused  the  bottles  to 
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-rU;  ,M»yf'^   »i»»-J*«    ft«*h&  *»»*   3<»T*   #«  «lt)#li    «    r-n-t'T^T 


•xplodtt  9n  4iT«ra  ecoAsion«;    t/mt  plaintiff  was  lawfully  oc  th« 
prmimmm  of  %ulri«i  «•  a  euatoiMir,    and   Ui*t  it  «&•  lb.*  4ut/  of 
^;uiriol    to    so  operate  aAd  ooo'luat  hla  buainaaa  as  to   uYoid  in* 
jurlng  th«  plaintiff,  bat     air  lei  nagligantly,   oarvleavly  aad 
laipreparly  hatidled,   shook  ax^d  othar^isa  diapeAsad  tLa  said  soft 
drinlc  oallad  Vhiatla  ao   as  to   oauaa  tha   aaaa   to   axploda;    that  it 
vaa  tha  'luty  of  tha  Whiatla  iiattliag  Qmmpmnj  not  to   ao  aannfaatmro 
tha  rtriaic  out  of  iagradlanta  ahleh  would  e*uaa  the  aa«a  to  azplodo, 
yat   tha  OMi^any  ao   earalaasly  bo  til  ad   th«    said    ixlnJc  aad   aaiployad 
iacradlenta  in  aad  about   ita  ftaoufaotura  aa   to   oauaa  the  aame  to 
•x9loda  sad  buret  tha  glaaa  bottle  in  vhieh  the  drink  had  bean 
bottled,      la  eoaaeqaenoe  of  the   sareral  acte  of  aegligenoa  of  da- 
fendai;tB  plaiatiif  vsa  injured  by  the   explosion  of  one  of  tha  bet'- 
tlec  aoataiaiiJg  said  drink,  raeelTing  peraeMQcet  injuriea  to  hla 
•yea, 

"Qie  aeaoad  eouat  allegaa  that  the  Thistle  iM>ttliBs 
Conp4Py  h«d  beea  loni;  prior   to   the  date  of  the  aecideat  oBKSgad   ia 
aaimf  (ioturinff,  bottliae  aad  selling  aniH  drink  oallad  Vihistla  aad 
for   a  Ion,    period  of  tisa  had   sold   said  '^laiistla   to    ux9  defecdaat^ 
««iiiriei;    thst  ^uiriai  eo  ne{/li^:ently  operated  his  busiaeas  as  to 
aauso  one  of  the  bottlea  eontainiag  Vhistle  to   explode  aad  negli* 
i^entlj,   eareleaaly  aad  iaproperly  att«£q>ted  to  raKova  the  cap, 
cork  or  eeal  of  aaid  bottle,   tiiereby  eaaeiag  the  bottle  to  beeoaa 
ahatiered  aad  broken. 

Couaeel  for  dafen-iant  ^iriai   eonoedea  ic  his  brief 
that   the  ieolsrstioa  states  a  good  oause  of  aotioa  against  this 
dafen<1acit,   but   asearta  that   the  deelaratiaa  doea  not   eoataia  auf* 
fici mat  averments  ^^^^  ^^^  ^*o  defendanta  vera  jointly  liable.      If 
the  declaration    is  ^^ood   aa  against   the  dafei«daat  i<i]uiriai,  ne  do 
not  understand  under  what  rule  he  aay  queatioo    the  auffioleney  af 
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40&9X<SK#  Oi}  »*ett  sj^  *4iij«s  &i:6dw  ii»ki^  «#i)H»il>97|^    iQ  #tij>  atoir-  «£Ur 

etii  o^  «»l'V&^tai^  S^isimMt*^  ^alTi»{»»%  «.&isiii'i   bi«a  ».ilni«^ao«»  s»i7 

,^^#'%r?«t9&  ftru    0^   9X;;«i^ti^  ItJttfs  i;Xa«  b^  i^ssii  !•  6».jt«»Q  ^»qX  a.  y^t 

mm»e94  <^  »X^f«£f  «iU  j^iUKuiaLS  y;j$^i^ii$   ^^l$i9^  i^lati  'to  ij^^a  iq  Si01» 
l9i^4  nisi  p. I   e.vi^cia»c  l^ltJiMy  ^a»hii«tmb  to'i  Ij^wtnut^ 


th«  ••»•  *•  to  Joint  llalollityt   «h«n  thm  eo-<l«f«A(Uat  4o«a  not   «»• 

9««r  in   this   eourt   to  ^uoatlon   tho  JndiJiioBt.     Tho  faet  thAt   tho 

doolarotion   otaarcoo   that  tooth  dofo&doats  are  guilty  of  B04(litf<in«« 

4ooo  aot  roquiro  prottt  of  •  joint  liobilltj  to   llut:^orixo  o  ro- 

oo'Tory,   an4   ll'  tho  guilt  ol'  ono  lo  ^rovon  a  recovery  «cnlnat  hl« 

lo  outhorieed.     Pj^tro^.^L  Xf.^JP*^^^  .^tf^M.   243  111.    3T0;   tU3»A 

ToloierntA- Cable  Co.    y.  Likoo,   225  ill,    249.      In  an  notion  of  tort 

n^ninat   oeTeral   dofof^dauio  th^^  court  mm.j   ^ntor  Jud^aent  a^ainat  one 

and  oerctit  the  auit   to  bo  diauiaaod  aa  to   tho  othora.      I,0.rv.i<.Co,^ 

▼  .    i>'oul>:f.   191   111.   57.      If  In  tiio  inata&t   enao  pl&lntiff  ahould 

diaKiaa  aa   to   tino  Vhlatlo  Bottling  Coatt^any,    tho  judgnont  againat 

^^iriol  would  bip  proMX.     Vhy,   then,   ahould  it  bo  iupropor  beeauao 

Jvdipnoat  la  alae   anainat  hia  oo-dofcnclant,   irtia  doea  net  ooa^lalnT 

Thia  eaao  oalxe  for   tho  aoplieaiioii  of  the  rule  that, 

after  ^adipisnt,  vloadlng:*  aro  liberally  eonatruod  in   or^lor  to   aae- 

tnla  tho  jtt^gstent,   and  dofoeta  or  omiaaiona  iu  a  pleading  idiioH 

Ski^t  haTO  boon  fatal  on  deourrer  are  eurod  by  Terdiat.  and  vhor« 

iaeuea  joined  oeeeaearily  required  prooi'  oi'  fftota  defoeti'voly 

•tated  and  vlthout  which  it   ia  not   to  be  pr«e.£na4  that   the  rerdiot 

vould  have  boon  roDdorod,   aueu  def«ata  or  oialaaiona  are  euroA  by 

▼erdlet.     F^L^w  w.   ^.^^^  274   Hi.    232;   ^fffH^^     y9.f.  Vt  M^inkS,,  ^ 

216  HI.    42d:   Wagner  ▼.   y,.»i,l.    c.-  P.R.K.Co..    20C  111.   App.    305; 

Cy    k  A,&,R,<?^,   T,    <^^*VV«#H,   Ifi   UI.   100;   ^<|^fWI  t,    ^Hffnt*   203  111. 

App.   196;  isoaaoiMcor  ▼.   tendeli.    311   111.   App.    374.      «a  waat  aaaumo 
tb&t  the  eTl<1er4C0  ^aetlfie<!   the  jury  In  returning  a  Tordiot  againot 
both  defendbfta  &&d  therefore  the   oirit^aloa.   It'  uny.   of  a|»t  worda 
tfurging  joint  nubility  la  eurod  by  the  verdict. 

Va  aee  no   eoBViccinf;  reaaen   to  reverae  tho  judgpaai 
«i4  It  ia  therofora  afflmed. 

AfFIBMBB. 

Sateheti  and  O'Connor,   Jl. ,    eoneur. 
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Mft,   f!iU(8IX>U0   JU3TICB  M«SURELY  \ 

SKLIVniSB  THB  0?I£lGik   OJ  TfCE   CCUKT. 

B«f«»daat,   upon   trial  by  the   court,  »«•   found  Kullfj 
•  f  •iie<tur«^,lnc  Aaaa  Ylll%noTa,,   tan^ler  th^  H|(«t  of  •i«^t««n  j^ears, 
to  b«oaM«  a  d«Xinqu«!it  ^ild,   and  was  ••nt«aoftd  i«  imprisoiuKcait 
in  th*  Hieut*  ol*  Correction  of  CooJc  eountjr  lor  tlio  term  of  mix 
aontho,    stiA  rIao  to  paj  <«   fin«  of  3100. 

«o  ar«  not  ooAtont   to  lot  thio  jttd|^«Rt  otaBd*     Ic« 
#oa|»«ti»t  oTldenc*  wao  heard  and  tho  oTlde&eo  is  net  oonvinelaf 
beyond  a  roascmablo  doubt  a«  to  dofondant'o  guilt. 

BofoadMQt  o«R9  and  conducts  a  aotall  hotel  of  2S 
roono  at  11919  fiaeralil  avenue,   Chicago;   the  rooas  axe  roctoA 
nottly  to  vorksen  OBiiloyed  in  the  nearby  faetoriea;   ooeaeloeally 
the  rooms  are  rented  to  married  eouplea.     About  one  o 'oIooJe   ia 
the  moruine  of  hay  16,  1989 »  Anna  VillanoYa  eitu  a  man  mamed 
Terbie  ran^  the  door  bell  of  defendant**  hotel,   to  whleh  defcsid- 
aat  responded.     The  aaa  talked   to  her  in  follsb  tuid  told  h«r 
that  he  loid  hla  wif«  had  Just   come  from  Detroit  and  wanted  a 
room.     DefMidaBt   adiidtted  theit,   showed   them  a  rows  ead  gave  thta  m 
kty.     The  ooople  re&alned  in  the  hatel  until  ab^ut  ten  e'oloek 
the  next  mornlag,   mtana  Verbie  left,  saylnig  he  was  eoins  for  their 
trunk  whioh  was  eoaini^  from  itlohii^aa.      About   three  o'oloek   in  the 
aJHemoon  of  the   uam»  day,   def eB^laat  gave  Ama  VilXanoTa  a  aeve- 
psper  to  road  and  on   exaeiiiin^  it  the  latter  Kade  eoae  exolattation 
to  the  effect   that  her  brother  was  looking  for  her.     Defendant 
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a  K.*;;^  '?'a;8  baa  nmt^i  -"*.  emi 

a^-5f«»'#  as^   .iiit>4»  Xi*a«  i*Jc<  ^•9*  *jfir     ♦ijiC^ 

^amhmt^fS     .imil  tat  siiiilo«X  8«<v  t«;f^«f<. 


t««tlfi*d   that   »h«  ih«n  Xtiara^A  for   the  i'irBX   Lia«   that  th*  eoapl* 
va«     aot  hustoand  aii4  vif*.     8h«  ranMiatratod  with  Anna  Villaaova 
•Bd  aak«<t  her  «ky  ahe  ha4   toli  h«r   that  th«y  had  eo«e  iran  iw4ehi- 
gmi   tha  plrl  th«n  tolH  dafannaiit  vhara  aha  livad  and  sai<f  that 
■ha  had  baan  away  fraa  har  hoaa  alnea  J^aj  XSth.     Dafendaot  th»ra* 
vpaa  ardarad  h#r  to  Xi>av<?  the  t^>t«l. 

So»«  of  tha  boardara  at   tha  hatal   ttatifiad.     Oaa  af 
tha«  aal4  h«  had  IWad  thara  for  a  ytfwat  prarious  to   tha  aacurraaoa 
In  Quaatlaa;    that  it  vaa  a  rooaing  hauca  and  oaeupied  aoatly  by 
■•«;   that  onaa  in  avhila  thara  would  ba  a  Kan  and  hi«  wifa;   that 
■•at  af  tha  man  tct9  ««|iXayad  at  tha  ahopBol   tha  IntarnatlonaX 
Rarreatar  Cos^aay;   that  during  tha   tlia*  he  had  Ilvad   tUf>ra  ha  haA 
■i«v«r  aaan  any  voaan  aaaiiag  to  tha  hatol  with  »an  othar   than   th«a« 
that  wera  atarriad.     Aaatfaar  witacaa  had  livad   th«!ra   for  naarly  ta* 
yaarci  aad   t^tti^'i'^d    ^o   the  ease  effect. 

Tba  trial  court  ftd«itt<!d«  oTar  objection,   tha  teatl- 
ateay  9f  a  oollea  offiear  re^eatiag  a  atateaeat  claiaad  ta  h&va 
baen  aada  by  Aaaa  yillanowa   ic   the  areaanca  of  dafeadact.      This 
accucation   the  daf«n-iant  denied,      thuh  awidenae  vaa  in«4alsaibla. 
gaaala  ^.  Harriaon.  261  Ul.   517;  Peoi>la  t.  i^itti.  312  111.   75. 
Tlta  eane  pollea  afflcar  waa,   over  objection,  pemittad  ta  teatify 
that  tha  defen^tjuit  had  been  arrested  baiora  thia  ooaaaiea  aad 
•harsad  with  aandarlng.     Thle  waa  rawerBible  error.     Peoala  t. 
Rge^,   287  111.   «06.     This  caae  •aao  holda  that  ia  a  criminal  caaa 
triad  by  tha  court   'there  ia  bo   oourae  of  ocund  rea.»on lag  justify- 
ing a  conolueian   that  m  court   ccneiderlng  aTidanea  coaipetaat  aad 
ralewant  aa  taadiag  ta  px^rm  the  iaaua    :vhen  ruling  on  tha  ad- 
■i«aion  af  taatiaony,  regarda  it   %a  Inccnpatant  and  not   tandlag 
ta  prof  tha  isoua  when  fitiding   the  f^ct.*     There  ia  nothing  la 
tha  laetaat  raaard  Indieating  that   th^  court   disregj^rdad   thia 
latcaiiataBt  aridenoe   in  arriving  at  ita  consluaioa. 


t«iif  hifttt  hOA  b^rli  *tim  nxitpm  iaf^hm'i0i^:  i^*<^^   *o^**.-    ^-.;,    .  .-^    ..«j»3^ 
•«-£v£i  .tii»i^4»9l«Ct     ,3^"'':   r^     ^oslc  t«R»ii  i^it  K»^  xmwm  mN»d  Iteji  AiEte 

.^i:£ii    :ftl^   «i^   &A9   mibm  »    %4   fe^JitdV^'MM^   4l.££it«4^  ttJt   l^»«»    "     "     t't^tt 

OS-?  t^*^*«t  "^f**   S'Tfcaii*   terl,^  fti«i$  sata^iw  iC4iiit4UI^     «lMiJtiE'XMt  »t^^        '* 
es<^s  Xi»iiiJ»ai<»   i!i>  aX  #««($   v&i^tM*  ««i>   •«#«»  e-iUCf      .iOd   ,X£X   rSS   t^d^ 


V*  ar«  iMt  aen-vinoed    thai  Anna  VillanoT*  tel<i  ih« 
inttth.     H«r   t«stli:^ouy   In  at^tky  respeots  is   «0Mtr;idictrr/.      \t  cat 
tia«  •)!«   s»i4  timt  V«r%l«  stAjred  vlth  h«r  .«t   tlAfeDr!nnt *^  hou»« 
ttJitil   Ik*  follofria^  Aomlag;   at  another  Ximm  thit  ha  at&yad  only 
t«B  aiatttaa.     She  aleo   teatiried   that  dafcndact  aaat  four  other 
jBMi  ta  har  rooa  on  tha  I6tu  af  May,  with  «ha«  aha  had  Int^raeuraa, 
raaa lTln&  lYom  aath  of  th«&  fSI^  aBa>half  of  which  ahc  jt«^«  ta  4a« 
fandaiit.      Thla  vaa  denied  by  dafeadant.      Is  Tiav  of   the   QUftatioP- 
able  dtiaraetar  of  the  aoaipIa^iKlag  wit&aaa,   va  are  aet  diapaaed  ta 
plaaa  «aeh  ert^der^aa  in  Uer  taatioiony.     The  f^iota  tending  ta  sua* 
tadA  the  ohexKaa  aisaifiat  the  dajrendant  reat  aa  har  teatlKony  alaaa, 
aad  iJB  Tia«  c£  the  dei^iiiiita  dai.lal  by  defandant  wo  eacnet  a^  that 
thay  ara  auif iaientXy  proved. 

7ar  the  raaacua  indicated   the  judiia«Bt  ia  r9foTB94i 
and  th«  caaaa  raaabdad. 

Matah(»tt  and  c'Coiuior,  JJ. ,   eoceur. 
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Flalntiff,   «•  Aa«ilgn««  of  «  proslaaory  ii«ttt  aMitalBlac 
•  po^ttr  of  attorney  to   oonfaaa  Judgnc'flt,  hiMl  JudgKant  entered  Uy 
•onf^^anittn  for  1397.50,  01*  vbioli  |60  wfta  for  »ttom«y*«  f««a.      D«- 
f«n<^ftiit  aKiY«d   to  TaOAta  th*  jttdgB«at,  viiioh  Bk«ti»n  vaa  danlad  aad 
ha  «i»D««la. 

It   la  I'lrnt  eeBt(?r.:)»d  tliat  tlie  Inatruaaat  la  aoa- 

BftCOtiaMa   In   that  It  dioes  not   oontaln   tui  uoc»n^5ltlonAl  pr«alae    to 

worn 
pay  j/e«rtain  la  bo£«7.      Th«  Instruac^t   coatalna  a   *aeh«<iulo  and 

data  of  payKanta.*       Tha  aehadulo  eoRBEiencoa: 

*X  kontli  art«r  data $d.C7 

t  Itontha  tU'tar   :*at« 22.50* 

acd  eontinuaa  ^\  tha  rata  of  ^2S.5t   a  oonth  to  and  iaolullAg  tho 

«ord«  *1S  Montiui  aftor   J&ta SS.^'i.*     Zhac  follow  thi;  vorda: 

"laa.SO  until  paid 
Tiaii  Paymetit  Plan 


|4ao.57 


Chieajso,   Illinoia,  kay  3,  192d. 


At  tha   tiK«  or  tlsM  atatad  in   tlia  aehodul*  of  pay»anta  borain, 
mft^r    lat**,   I  or  Wa  proals*   to  pay  to   tha  or-jor  of  Jiciiiaidt  Con- 
atruction  Co.    at   their  offleo  or  other  plAoa  daaitji at. ad  by 
Qotloe,    ?Ja«   auKO  of  akon«y   atatar)  in   a%id    scaniulo  of  piiAyBtanta 
asgragatinc  Ib  «B«uAt  Four  Hundrod  Kigh^y  and  57/1  c>0  Deliara 
for  Yslue  rnoelYod,  -vltu  Interaat  at   alx  p«r   oaxU  -pvt  aimcw 
aftor   dato  dua  on   th«  acgragata   oiaount  of   tala  note  raawilnlnc 
Wipald." 

V«  da  aot  agraa  «iu>   tha  aantantioi-    uiav  ui«  aawunt 
whieh  tha  mJcar  of   tha  nc*ta  aKrosd  tc  pay  was  uoeortala  and  indaflnlte 
tho  Aagotlabla  Inotru&anta  Aat ,  parajpna;^  SS,   oh.  98,  CtdiilX,   pro- 
wldoa   that   *tho  warn,  payabl*  la  a  aus  oartalxs  withia  tha  s.aania^  of 
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Htii%&^ 


iOlifil  ttf^Kiei^^ 


i  iliilMOttt    9S9a 


ifUt*ttStl&    •sr<i^^3tt    9M^ 


la  ;^ix^Ui-i-     04U    .-u. 


may   »it*'    jtf>*j    ^lar 


this  Aot,    although   it    1*   to   be  paid:      «*      Z,      ay  statatf  iottallawita; 
or  3.     Bf  statad  liiBtallm«iit«,  with  a  proTialoa  that  npon  dafault  la 
payrmt  of  any  InBtoIlmant,   or  of  intcroat   th«  wfaela   ohall  b«eo«« 
dtt««*     Anyoao  reading  this  Inatrum^t  «auX4  uii'lcratand  witrioat   dif* 
floult/  that   tho  •bllgatlon  was  to  pay  1480. ft?  in  aionthly  Install- 
■•Ats;    that  ono  month  after  date,  |8.t7  woali  lie  dtts   end  thereafter 
an   Inttalaaftt  of  122.50  would  fall  due   eaoh  aonth  until   the  principal 
axouat  of  #4au.57,  was  paid.     This  is  the  plain  Beaaiac  sf  the  in* 
etrumMit   lUid  while  words  a4ght  lxa%e  been  used   to  aake  it  aere  defi- 
nite and  ezplieit,  yet  the  failure   to  use  suoa  words  ^es  not  neees* 
sarily  aake  the  aaeuct  of  the  ol»ligatioa  uneertaln  and  indefinite* 

It  is  aext   said  that   the  note  ie  nenHne^otiabls  beeauas 
it  authorises  a  cnnfession  of  Judijueni  with  eoots   and  attorneys* 
fsea  at  any  time  after   the  exeoutlen   thereof,   whereas  the   statute, 
paragraph  Z2,   allows  sucu  eoets  and  attorneys'   fees  "la  eaee  pajneent 
lAtall  act  be  eade  at  aaturity.  **     Paragraph  29   says   the  negotiable 
eharaeter  of  an  inetruaeiit  is  net  affeeted  by  a  proTlsion  whieh 
aathsrises  a  oonfession  of  judtiaent.      The  inetruaeat  contains  the 
prowls ion   that: 

*In  esse  of  def«iult   in   the  paynent  of  any  instaliaent,    or   say 
interest  or   any  sua  of  aon^y  ^^hioh  aay  be  due  hereon*   the  aggre- 
gate aswunt  of  this  note  ree^al^ing  unpaid,    «nd   ewery  instaliaent 
thereof  ahall   with«ut  notice  or  demand   at  enee  b«co&«»  due  and 
payable,    together  with  intereat   aft^^r  default  at   the  hi^jhest 
legal   eoatraet  rate,   exehaiige  and  all   eolleetioa  ohargea,   in- 
sltt'llng  attorney's  fees.     And  to  secure  the  payneat  hereof,    any 
attorney  at   Ihw  is  hereby  authorised  to   enter  the  appearbhes  sf 
the  under eif^ned,   Ui   tmy  court  of  record,   at  any  tiae  after  the 
•xscution  h^^reol, *   and   to   confess  jud^aeat   for  aay  aasunt  u.paid 
iasladiag  attorney's  fees. 

Vhea  tlie  icaker  sf  the  note  defaulted  in  an  instalaeat, 

the  whole  wasuat  sf  the  note  b«oa«te  due.     Before  that  tiae  tha 

stipulatloa  with  referenes  to  the  newer  to   confess  judgpitot  with 

•a  attorney's  fse  was  eiitirely  inoperatiws.      The  aasuat  to  be  paid 

was  certain  during  the  currency  of  the  >.ote  as  a  negotiable   iastru* 

a«at»  and  it  snly  becaae  uncertain  after  it  seasad  to  be  a^fotiahls 
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-^t«fc  fk'^dai  5J^   s'j^^is  ©#  S*#»  .?5©««f  ©-iTi,.:;  4.4s.4«  «fe*ow  *ilm-,  I... 

<5.?i.<.^ss»tf  »Xd^2^o^^*»£siia  »i  «#-5fi!  »iS3   j^i4^  ^i^»   Jxai?  t<i    ■>! 

,-?,r^^-r--  ?.i^s?-  «3is's»ili*   ^'sfoJ^isii*  a»i<rfi9««»  «^  t»*1«  *»1^  .x*'»  ^»  8s»»^ 
&l-fjBi4f«s««  ^^"^   «?**    S^  sii!afc»;4g'S&«4     *■  *t'^ i'S#.#.««  *«,»!»-'■:  ■•.fa  IX«*-^ 

'is^aos   ,?rv!f?«sr=f^pn..i  ..rM»«!fj»>.  is«i&*t£s.-  lt^.-i;S-a« 
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rrii     ■«■--    ,  3ii>ai^.{ 


:^«!y1ttO»    OJ    TWrt':  ^-^M  ^i^IlWrt-'- 


%y  tli«  4ar«ult  of  th«  «ak«r         1a  Xf  yaywMit.     W«  e»n  psrc«iY«  n« 

pertinent   difl'^rsTto*  l»rt»*«ii   »n   a»ount  Wiiih  lias  maturod  ^y  Xh% 

•xplratioB  of  th«  tJja*  limit   oentalusd  In  am  lnstru»*nt  and  an 

■■•unt  wiileJa  hijia  ¥««n  <l««lur*d  du«  b«ewus«  of  dofault   in  Interoat 

or  for  BonopAjwoiit  of  on  inotalaoat.     Tlioro  !■  no  r-*son  in  justloo 

why  in   tho  lattar  onoo  tho  orodltor  »houXd  Ineur  tho  oxponoo  of  tho 

oelleetlon  oT  the  noto  MBd  not  In   tho  othor.      In  olthor  eaoo  tlfo 

holdor  oi*  tho  uet«  ■bould  bo  rolaburood  by  tbo  doVtor,  by  «haso 

dofoult   ouit  woo  rwi^^vd  nooesoary  and  tho  oxponooo   wtailod. 

Thio  is  iJi  accord  I'lth  an  toon  y.   BmiHIp.   5?13  Pao.   (Idaho)   M8, 

vhioro  tho  oourt   s&ld: 

"Ibo  rulo  1b  won    •«ttlftd,  "by  tho  groat  wolght  of  authority, 
that  a  proYlsien  in  a  not*   that   tho  wnoxo   aaall  b«  du«,    <lth«>r 
absclatQiy  or   at   tho  ootlon   of   tho  hoi  tor »   on  dofault  in  tho 
pi^TMont  of  intoroot,   or   in   tho  payaiont  of  smy  iiietalnont   doso 
not  of  foot  lt«  nttrctlablllty,* 

Soe  aloo  Dorooy  ▼.   Woiff.   142   111.    oa»;   O^ab%oh  t.    TIm 
CarllBYillo  National  Bank.   83  lU.   App.   189. 

That  wo  haTo  herotoforo  oald  sooto  tho  point  that   tho 
•blli£%tlon  nonilon«d  in  tho   inatruaont  io  not  payablo  at  a  dot  rmln- 
ablo  futiurd    lino.      Tho  oblig.^tlo3i   to  pay  422, tib  oaoh  sionth  until   tho 
friooipal   aaiouat  of  1480. 67  io  paid  is  doflrilto  ao  to  a  "dotomin* 
iiblo  futuro  tisio.* 

tho  noi^tiabllity  of  tho   Inst  rtmont  is  further  attaokod 
•B  tho  ^ouad  that  it   contains  a  proTision  not  oi.ly   for  tho  payaiMit 
of  Bonoy  but   io  aloo   oouolod  with  oihor  otlpulmtlons  betwoon  tho 
partioo.      Tho  noto  roeitos  tha'    it   io  f;Won  in  payment  of  tho  bal- 
«B«o  duo   for  pawlnif  an  alloy  abuttiae  oortain  propnrt.Y  in  Chicago; 
that  tho  contract   for  thio  labor  and  aatorlal  was  oatisf tiotorlly 
ooBplotod;    that  by  tho  »oo«otanoo  of  tho  noto  tho  payoo  did  not 
valTO  hie  lion  apon  tho  proaiooa  and   that  nothing  oxoopt   full  payaioBt 
with  oosto  and  oxpoasos  sjiould   satisfy  oald  lion.      Those   etlpiilatioBS 
relate  to   tho  traneaotion  out  of  vhieti  tho   Indobtodftesa  arooo,    and 


:q1Je    oc&i.  i  ttam  xtnii^^  ftX«<|ft«  •«««iii5p:«  i>A«  •X«««  A^lv 


th«  •tatut«,   pajragraoli  23,    «>xpr«s»ly  preTi<}«s  thitt  th«  a«goti«^llity 
•  r  Ml   iB»trtm«it  la  n%X  alT««t«d  by  th«  r««ltal  t'i«r«ln  of  th«  tr»oa« 
••tl«ii  glTin«  ris*  to  th«  lnd«bt«(ln«t».     Mttoitii  ▼.   Pr>p»r>  08  111. 
Ai»p.   »«:   PaYl*  v>   Canal^ln^.   IfS  111.  App.   31i. 

Othur  point ■  luro  m^Am  whioh  It   It  not  nnoopPAxy  to 
notioo,    i'oT  thoy  root  upon  tho  proouaptlon    thut  tho  Inotrumoai  It 
not  Rogetl%bl««     W«  hold   to   tho  eentrory,    natl   that  tho  luotlon  to 
T««»to   tko  4tt40BMat  wat  prtporly   lonlod. 

Xho  Jttd<^ont  it  aff Iraod. 

AtrXRHKD. 

Matthott  and  O'Connor,   JJ.,   oonour. 


•»««•?*   ••  .ijt«ir*i(tf'  Xfft-H**  *itft«^  %♦#•»* 'W«  .  ..-      ,   ^tte>«w««-««2 
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25  5VI.A\  630 

Iff.    JUBna  UATCHSTT  DKLlViain)  THB  OPUIOS  07  T»i  oocmT. 

In   m  aotlon  on  th«   9*M9  and  on  trial  by  jury  a 
T«rdiet   for  plaintiff  in  th«  svn  of  $5500  wa«  raturnad,  upon  vhiah 
tht  oourt,  oTorruXlng  aotiono  for  a  new  trial   und  in   arr«Bt.   anterad 
Jttdipaat. 

Cafandant   atako  to  roToraa,   oontaadinc  that  tha  ooort 
arrad  in  rafuolng  to  diraat  a  T«rdlet  for  tha  dofondant,   and  in* 
•i sting  tliat   the  verdict  ie  againtt   the  manifeat  vaight  9t  tha 
aTldanea;   that  tha  daautgaa  avardad   arc  axoeoolTa  and  that  tha 
court  orred   in   its  ruling  on  tha  adiniaoian  of  aridanea  and   in   tha 
glTlag  of  instructiona, 

Tha  rvldenet  for  plaintiff  tands   to   show  that  on  Au- 
guat  11,  193d,  while   oho  vao  a  passenger  on  one  of  defendant *a 
ears,   «hioh  was  KOTlng  in  a  northerly  direatlon  on   Clark  atraet 
is   Chioago,   plaintiff  was  injured  aa  tJtie  result  of  a  eollieion 
of  th*  ear  in  whioh  ahe  was   rl'llng  with     a  motor  Tchiela  owned  by 
•BO  lawy.     The  eTldenoe  alao  tends  to   ahow  that  the   oollision  was 
•ud:5on;   that  tha  aar  did  not  change  the  spaed  at  which  it  was 
going  prior  to   the  oollision;    th.&t  it  was  running,   as  one  witness 
sail,   "pretty  fnat,*  and  that  thare  wrto  a  great  noise  at  tha  tijsa 
the  aar  and  notor  wahiala  oane  together. 

Plaintiff  sued  the   street   ear  eosipany  and  tha  owner 
of  the  truck  jointly,  but   the  jury  returned  a  werdiet  of  net 
guilty  ae  to   the  owner  of  the  truek. 

Defendant  (wisely,  as  we  think)   offered  no  eridenee 
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^fiiUrtD  a't  ^^  ;sQia:r^o  ?:irr  \^~ns!Vij^s  TTKiT'>?i.^  sotrr^ci.  .nj: 


bitXtiteM   ^$ti9rt»   nl  {?j%    talis  ««a  a  tot  ttiol^roai  ^alXcrttVTo  ,lKiim>  »((t 

%Hi  Its  td^t^'m  t««ttJt£sai(  »4li   iintl»%ss  nt  tx»ib%9r  *iii  :iMi$  ^ttttni* 

»A^   fll   ^flui  •9f(»Mr»  to  ooltffJbi^.ft   ftift  no  lalXui  Mil   ai  herv*   ttv93 

•«isc«lieM'K;tAai  to  :3^tdirX-i 

^  freawo  9l9if.9r  toS9a  «     ru+i*  ^wiMi   a«w  pifa   ri«ii  •    nl   t«»  •itJ  "to 
m»m  il  d9Ut»  tM  bfto^  ftifi  •^j»iJ9  toa  MA  'Sfts  •iCl  ;fAif;l^   ;imb6ini 

.t»£f;r*s«^  nawt>   AXftiiliiv  tol««  bn»  tmtt  9idi 
titoiro  •tf^  bma  xia»qm»o  -iMt  ^••-xjrs  •ill  fe*u«  lli^ai«X4 

•iouYl  9At  to  tocnro  (Mti  ci  •«  x;flXua 
•AMiblvo  oa  Mi'KoYlo   lHaitU  ow  •«   ,vJ<)4Ki*r^'    tochoAt*^ 


Th»  rridcntt  aubaitied  by  plaintiff  tenAad   to   «h«w  that   wta*  was 
injurod  without  nogllgoneo  on  hor  purt  and  as  a  rooult  of  tho 
nogligonoo  of  ono  or  both  of  tko  dofouaanto,   but  it  did  n«t 
doflnlttly  dioeioao  whloh  dofondaat  was  at   fault.     Ih*  eirsuM- 
ttanoot  juat  boioro  and  at   tha  tlma  •f   tho  aeoldont  vara  not 
praooated   to   tha  jury,      Thoy  ohould  haYa  boon  doTolopod  on   tho 
trial.  '  \ 

Plaintiff  eojutanda  haro  ( although   auoh  thaory  was 
dioolaimad  In  tha  trial   court)    that  tho  deotriao  of  ro^  Ipa^ 
loquitur  ia  appllcatla,   oitinu,  CLica>4Q  Union   Iraotlo«   Co.   t.  Moo. 
156  111.   App.   9a,    and  »arn«a  t.   Z)anTi.llo  ;it.  Ry.   Co..    235  ill. 
Bf€.       Thaao  caooo  do  not   auatain  thia  eontontion.     Ihat  dootrino 
la  net  anplieal-lo  to   thia  eaoo.        Iha  rardiot  ia  againot  tho 
^anlfoot  voiiiht  of  tho  ovidanea. 

MerooYor,   tha  oourt  at   tha  roouaat  of  plaintiff  fiaro 
■A  Inotruotion  >^ieh  haa  baen  hold  rovarolbly   arroiioouo  in  tho 
rooont   oaao  of  *iQU<3f  Ti    <T4i<?ftih9   ^^^PM  'l;g^q«l^   ^fttf    335  111.    164. 

VoT  tha  roaaons  indicatod  tho  jud^Mont  io  roTorood 
and  tho  oauao  roaandod  for  anothor  trial. 

nvxaass  aid  hhusibu, 

MeSuroly,  P.   J.,   and  O'Comtor,   J.,   oonour. 
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App«llant.        ) 
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HR.   JU8TICB  KaTCHSTT  DKl.IVliUtD  IKS  CPUXOfi  «F  TUI   COUKT. 


Plaintiff  vu^A  d«f«aa«»ts,   Th*  l^lllett  Coapany  ajad 
J,  Mii^aaXa,  Alltgiag  that  h«  v»«  injured  at  a  result  of  tlioir 
joint  coglliT.onoc.     Thoro  was  a  trial  by  jury  and  a  -vordioi  far 
plaintiff,   «in<.l   datt»cos  wort  aoooasod  against  Ths  Wiiistt  Coapany 
for  IIBOO  and   against  kiohasls  for  |76C.      Plaintiff   than  disaisood 
at  to  Mifthasls,   and  th»  eoort,   oTtrrulins  notions  of  dsfondaot 
Wlllott  CoepAnjr  for  a  notr  trial  and   in  arrost,   entsrod  judijiSMt 
on  tbs  Tordiot. 

It  is  urgsd  that  ths  jury  was  wi  tiiout  powsr  to   ap- 
portion  ths  damagos  by  its  Tsrdiet,  but   ths  liability  was  joint 
and   ssTsral,    an  J  plaintiff  undsr  ths  praotico  in  this  stats 
•ould  dismiss  as  to   any  defsiidant  befors  jud^snt.     Laslsy  ▼, 
SISSHJSSA*   S23  XXI.   App.    MO;  tgr^h^f  t,   Y<|B4i;U  ^«  ft.    gg..   242 
111.    166. 

It  is  nsxt  urgsd  that  ths  averr.enta  of  ths  dsolaratioa 
contain«d  as  allsg&tioa  %s  to   tbs  naturs  or  sxtent  of  plaintiff's 
Injury  at  ths  tists  ths  sass  vas  subaittsd  tc    ths  jury. 

Ths  orlKinal  dsslaration  eonsistsd  of  four  eounts. 
Ths  fourth  alon«  avsrrsd  ths  sxtnnt  of  plaintiff's  injur iss. 
Ths  first   spsoifioally  adsptsd  thn  allegations  sf  ths  fourth  count 
in   this  rsspsot.     Ths  fourth  sount  was  withdrawn  b«fors  ths  sass 
was  subaittsd   tc  ths  jury,  but  this  did  not  withdraw  ths  stats- 
asats  thsrsia  adoptsd  by  rsfsronos  in  t^ie  first  count.     Pay  ▼, 

Clarks^  1  A.  IL.  Marshall   (ILao.},   p.    591. 
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It  Is  n«xi  urg«4  that   the   oourt  arrad  in  giTlng   th« 

•nly  inatraation  raqu««t«d  "by  plalBtii'i,  vhieb  «»•  aa  follova: 

"Tou   arm    iu«truat«d   that  if  /au  Tind  that  tha   plaintiff 
haa  provad  by  a  prapondaranca  or  graatar  weight  af  tha  ayidanoa 
that  tha  dafandanta  w^rm  guilty  of  tha  nagliganoa  allagad  againat 
than  in  plaintiff's  daolaratian  ar  and  thai  as  a  prdxiaata  ra- 
ault  of   such  B«glig«naa,   if   any,    tha  plaintiff  suatainad  daai* 
agas  and  that   tha  plaintiff  was,   at  and  befora  tha  tiaa  af  tha 
aaoidant   in   quaation,   axaraiaing  ardinary  cara  for  hia  avn 
safaty,   than  you  aiiall  find  tha  dafandanta  guilty." 

It  ia  arguad  that  this  inatruetian  vas  bad  boaauaa 

it  vaa  in  ita  natura  parawpiory  and  baoauaa  it  Tof^rrmd  tha  jury 

ta  tha  daelaratian  for  a  dttaminatian  af  the  nagligauea  allagad 

tharain.     iUriagar  ▼.  A,  I.   A  C.   R.   K.   Co..   242  111.    544;  BfnUtf  T« 

111.   Cant.  H.   h.   Co..  806   111.  464;  LarfUf  Y...  4;>U«!<?1i9r  .^'yff^r^^.f^ff* . 

306  III.   343;   kahr  t.   Saow  A  Falaar  Uft..   226  Ul.   App.   403;  Wjtii- 

»raali  y.  C   *  *.  W.  fty.   Ca..   248  111.  App.   446.     Alth«u|^  plaintiff 

aontanda  to   tha  contrary,  wa  think   tha  inatruatien  waa  peramptory 

(la 
in  Ita  natura  and  daas  not,   aj/tha  Instruotiona  eonaidarad  in  tha 

Bfrniar  and  Wastbrook  oaaaa,   ralata   solely  to  tha  qu nation  of 

damagaa. 

In  l4flttr  T.  tinow  <»  i*al^ar  Co.»   tha  i^pallata  oourt  for 

tha  Third  diatriat  eonaidarad  an  inatruotioa  ahiah  atatad: 

*Tha  oourt  inatrueta   tha  jury  that  it   ia  not  naooaaary  far 
tha  pl/siintlff  to  prova  by  a  prapondaranca  of  tha  aTldanca  tha 
facts  sat  out  in  (tnfty  oount  af  tha  daelaration,  but  that  tha 
plaintiff  is  «ntitl(id   to  raoovar  if  aha  provas  by  a  praiiondaraiiaa 
of  tha  OTidanea  tha  allagatians  contaiuad  in  any  ona   eount   thara^ 
of.* 

Aftar  citing  i^riatcar  t.   a.  a.   C.  R.  R.   Co..   and  Baatfiiar 

Y.   111.   Cant.  K.   H.   Co..   aupra.    tha  oourt  said: 

*In    tha  prassnt   oasa    the   ooiirt   did  not   Inforia   tha  jury  as 
to  vhat  faots  woro  allagad  in    tho  doclaration  and  tha  inatrua- 
tlon  vas  parti oulariy  faulty,    ovint^  to    tlia  fast   that  a  d«nurror 
had  boon  sustainad  to  two   counts." 

Tho  jttdgjsont  vas  raTarsad   for  this  and  othar  arrors 
sst   forth  ia  tha  apinion,  irtiieh  doaa  not  atata  whathar  tha 
icatruotion  alena  would  hava  ooapallad  a  ra-raraal. 

In  Iwriagar  ▼.   A.   J^.   C.  K.   h.   Co..   aupra.   tha  instruo- 
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tl«n  OMipliiiced  9f  vast 

"The   court   Inttruots    th«  jury   that   il'  yu  bftll«Te,    fron  a 
]pr«p«nd«rana«  ol'  th«   evidebo*,    that    Ui«  plulxitii'l   haa  proT«A 
his  •»■•  B«  lAi(*.  in  hl0  dffolarstlon,    th*n  y«u  will    find  th« 
i*su«»  tar  th«  pl%intllY.* 

Ihft  opinion  ihoro  dioouaood  quit*  at  longth  tha  hia* 

tor/  of  inatruationa  Kivon  by  tha  oourto  of  thia   atata  ah«rain 

tho  jury  waa  rafarrod  to  tho  da^laration  for  a  at.ataa«nt  oi'  tho 

iaouaa.     It  tharo  appaarod   that   tho  allagation  of  tho  doolaratloa 

as   to   tho  oxoreiso  of  duo   cmro  and  aa^^tloa  hy  tho  plaintiff  was 

dofootiva.     Tha  oourt  said  that  an  instruotion  should  aot  limit 

tho  oxoroiso  ef  ears  and  eaution  of  tha  party  injurod  to  tho  tiso 

mhmi  ho  was  in  daxmor,  rogardloss  of  hla  conduct   in  putting  hiaaolf 

In  that  poaitlon,   and  after  eitiii^  author!  tioa  to  that   off  act 

furthar   atatodt 

"It  vill   bo  aooa  fro«  tho  dooisilona  rafarrod   to   that  if  it 
ia  propor  to  givo   tho   Inatruotion  at  all,    it  own  only  bo  justi- 
fied whara   tho  doolaracion   la  a  ooaploto   statetcant  of  a  oauso 
of  aation.     As  tha  Inatruotion   liraeted  a  vordiot   for  tha 
plaintiff  ir  hfi  had  proYad   tha  faota  allagcd  in  his  daelaration. 
It  oottld  not  bo  ourod  by  othar  Inatruotiona." 

In  ^•rttf  V.   Dirootor  ao.%aral  >   e^o. ,   tha  languago 

of  tha  opinion  indioat aa  that  a  sonowhat  sicnilar  Instruction  was 

a 
•fforod,  but  tho  defendant  having  roqutstod/sisilnr  inatruotion, 

tho  saao  vas  hold  Ia   that  oaso  not   to  be  roTorsibla. 

Thoro  is  no  suggostion  in  this  oaso  that  tharo  «as 
any  dofaet   in   tho  declaration,   nor  docs  it   appoar  that   tho  decla- 
ration  itaalf  ovor  oano  Into   tho  hande  of  the  jury.     While  it  is 
undoubtedly  the  better  praotioo   that  an  inatruotion  of  the  ecurtv 
should   state  in  plain  and  simple  language  what  tho  latuoo  are  as 
■ado  by  the  oloadlngs,  we  thixiJe  it  would  be  hypororltlosl   to  hold 
that  UBdtr  faets  sueh  as  appear  in  tivis  reeord  tho  giving  of  this 
instruotion  was  projudloial.      In  our  opinion   it  was  far  loss  sr 
than  aro  inetruotioas  which  copy  tho  allegations  of  tho  doolara* 
tion  ^uite  at  length,   thus  glring  to   thou  tho  apparent  approval 
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•f  th«  eoart. 

It  !•  »!••  ttrg«4  that  th«  rvrdlot  !•  eontrary  t«   th« 
aanlfttt  vaift^ht  •f  tli«  •▼idanoc  and  ahould  hww  b««i  a^t  aaida  fnr 
that  r«a»Mi. 

Iha  aaeldtnt   la  ^leh  plaintiff  vas  Injurad  oeourra4 

X«T«iik«r  4,  1926,  at  ar  naar  tha  intartaotlen  of  Daa  Plalnta  straet, 

a  publie  hitihway  axtandlag  north  and  aouth,  and  RandoljA  ftraal^ 

another  publlo  hl«ta»aj  oxtcnding  aaat  and  woat.     1*1  aln tiff  t«atiflo4 

that  about  a  quartar  aftar  aaYon  of  tha  aornlnc  In  quaotioa  ho  fot 

off  an   oaot-bound  X>ako  otraet  ear  at  Union  otroot  and  walked  over  to 

the  north   side  of  Randolph  street  and  then   to  DoaPlalnoo  street, 

•roselng  o^or  to   the  northeaot   eorner  of  the  street  to  get  a  oAp  of 

ooffoo;    that  before  he  want  oTor  to  the  oldowallc  ho  lenked  on  both 

•iOtt  whioh  wore  oleaTf   VRd  that  ho  waa  walJcln^  on   the  eldewalli 

when  he  waa  suddenly  etruok  by  a  truek  whl(^  ran  oTor  hit  right  log; 

that  ha  did  not  aoe  the  truok  before  It  hit  hla  but   that  the  truek 

was  going  north. 

Jhraak  Wlnoberg,  the  viriTor  of  the  truek  owned  by 

defendant  Miehaolo,    »aid  that  he  waa  drlrlng  a  two   and  a  half  toM 

truck  at   the   tl»e  la  question  north  on  DoaPlalnea  etroet,   and 

saw  the   plaintiff  erosslng  the  stroot  and   slaakened  his   speed; 

that  the  Willett  trailer  was  alongaido  of  hla  when  ho  iiot  to  the 

eorner;    that  it  went  a  little  past  him  and  than  pulled  out  and  that 

the  rear  wheel  oi   the  villett  trailer  caught  his  left  front  wheal, 

knocking  It  out  of  oontrol  and  foreing  the   truek  on  the  slderwallc, 

where  It  hit  the  plaintiff;    that  aa  they  droTO  along  together  the 

Willett  truok  was  about  a  foot  to  his  left;    that  he  waa  drlTing 

within  one  foot  of  the  Willett  truok  when  ho  saw  plaintiff 

oroeeing;    that  there  was  no  room  to  hia  left,   aa  by  turning  In 

that  dlreotloB  he  would  hit  the  Vlllotttruek;   that  his  truok 

waa  alongside  of  the  Willett  truck  fron  Vaahlngton  atroct  tc 
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ll«B4«Xfh  •tr««t,   al»out  »  l\ill  bl«ak;    that  wb«A  h*  saw  plAlatlff 
•onlng  th«  Viii«tt  truolc,   InBtcftd  «f  •iMkcniag  •?••«,   as  h«, 
ib«  «itno»«,   did,  k«pt  on  filiNC,   forcing   th«  aooldant, 

Th«  drlT«r  of  ib«  Will«tt  ooapanx  truck,  AXfr«4 
Juaqutara,   tcatifUd  for  d«f«nd(uit  to   th*  •ffsot   that  b«  waa 
drlTiac  In   tha  aorthtound  oar  traok  en  DooFlalnoo  otrnot  at 
%h%  tlao  la  question;    that  nla  vhaols  «r«ro  dlrootly   In  tho 
traeko;   that  klelu&oXa'    truok  waa  akout   throo  I'eot  iroa  hla 
truok  and  had  boon  ao   for  about   tbro**quartora  of  a  bio ok; 
that  thajr  waro  both  troTellog  at   tho  aaaa  rat*  of  apaod,   th* 
truok   tho  vltnoaa  waa  drlTing  being  a  Xlttla  ahead  of  tha 
othor;    that  vhof:  thoy  approaohod  tho  othor  oldo  of  HuadoXph 
atroot  pXalntlff   started  ooalng  oXoea  and  the  vltnoaa   aav  that  i9 
waa  going  to   turn  Into   tho  oar  Xlno;    that  ho  blow  hi  a  horn  and 
turning  hlo  head  around  noticed  MlehaoXa*   truck  oXlmbing   tho 
oldwaXk.     He  oaye  that  he  «ont  about  XOO  feet  x&oro,   puXlod 
over  to  one  aide  and  oama  back  aa  the  driver  of  kichacXo'   truck 

waa  booking  off  the  aidovalk;    that  ha  waa  6  or  9   feat  north  of 

« 

the  comer  whefi  ho  bXcw  hi  a  horn;    that  he  did  act  at  any  tlao 
atrlk«  tho  truak;    that  he'  didn't  fool  any  ji&r  at  aXX,   and   that 
th»ro  waan*t  any  damage  tc  hln    truok;   that  he  had  at  no   time 
prior  to   the  happening  of  tho  aecldont  turned  hla  truok  to  the 
right;   that  h«  roaalnod  In  the  atraet  oar  trr^ka  all  the  tlae. 

Quo  yrank  Sohnell,  who   aXao  droTO  a  truck  for  The 
VllXctt  coapaay,  toatlfled   that  he  waa  In  th#  neighborhood  of 
]>ooPlainea  and  RaadoXph  atreeto  at  the  time  In   question,   drxTing 
another  truck  of  The  VlXlott  coapany  north  about  30  feat  ahead 
of  Juaoucra;    that  the   truekc  did  not   ooae  In  oontaci  and  that 
Jun^uora  4id  not  run  Into  hlehaclo'    truok. 

tinder  aXi   the  evi donee  wo  think  tho  qu  nation  cf 
defendant's  negXi«,*nee  waa  for  the  jury.      Indeed,   the  teatisiony 
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of  JteBdutr*  and  Seha«ll  •••at  kiardly  oonsiattat  with  th«  eon««4«4 
faot  that  aft«r  drlYliig  «h«ad  mob*  two  hiuidr«4  r««t  Junquvra  rc- 
turntd  to  thii   totto*  of  tho  aooldont.     th»  jury  and  tha  trial 
Judca  sav  and  h«ard  the  vltnoaaaa,  and  v«  do  not  diaaipraa  vitli 
thair  d*ti>n&lnati»n  of  tha  faata  at  latua. 

It  ia  alao  urgad   tJbiit  tha  vcrdlot  la  axoaoaiva.     Tba 
OTldane*  t«ida  to  sliow  tlwt  aftar  tha  Injury  plaintiff  waa  takan 
ta  a  hospital ;    that  ha  had  a  cut   abova  tha   right   oya  about  4  %t 
$  laehaa  long,   a  bruiaa  and  a  out  on  both  haodo}   that  tha  right 
log  vao  avollOB  and  that  thera  vrn  blaok  and  bluo   eontuaiona  on 
it.     tho  traataiaat  glTon  waa  root  in  bod  and  hot  applicationo  of 
boraeie  aoid.     A  aurgoon  put   iron  5  to   7  atitehea  Iri   tha  bruiao 
aboTO  plaintiff  *o  right  oyo  and  ooTored  it  witri  a  bandago,   and 
both  hoxido  woro  drosood  with  antiaoptio  bandjugoo.     Uo  ronaincd 
at   tho  horpital   two  or  thrao  day*,  whan  ho  waa   takon  liono.     Hlo 
l^ysieian  continuad  in  attondattoo,  amkiAg  about  34  Yioito, 
Plaintiff  waa  eoniinod  to  hio  bod  for  thrao  woeka  and  did  not 
rotum  to  hia  work  for  about   ono  wook  thoroaf tor.     Ho  was  oarniag 
#75  a  wook  in  hio  oo^loyaiont  and  did  not  roooiwo  any  aalary  for 
four  woako.     Uia  bill  for  Kodioal  oorwiooo  was  9190  and  ho  loot 
1300  throug     hlo  inability  to  work.     Unliquidatad  danagos  of  thio 
oort  aro  naeeaaarily  mora  or   leas  aattaro  of  opinion.     Vo  do  not 
think  amount  i^iYoa  oalio  for   intarferenoo  with  tho  Tordict  of  tho 
jury. 

Xho  jttdtfaont  io  affixmod. 

Ainiui». 

Xo!^r<>ly,  P.    J.,   and  O'Connor,  J*,   oonour. 
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iftoX  ■<»<{  beiM  09X4  ii«^  (ii»s»>rs«»8  Xao1Iv»a  tttt  £t&4  «lli     ,•%'»»#  tirol 

ton  v-fc  3»W     ,ooii«i^<j  la  nt»$$»s&  ««»!  1.0  aiojii  x;il'EA-?«»ao*-ii  «»t«  *t«» 
v>  *oi&i!-,v  ..;fj'/  »artJi'S»t'«i>^«Jt  %tft  HIXm»  Hffvi^i   inriuoasB  ietlrfl 


S3A16 
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UAMAMKl  P.  Bliss  and 
JAY  P.   BLISS, 

App^llanta. 
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oy  cooripusTY. 


MH,    JUSiTIOE  MAXCUitTT  DXLIVXBBS  TBB  OPIBIOJi  07  THK   COURT. 


On  y«>bruary  11,   1029,   plaintiff,  Eaynond  Moora, 
•auaad  a  oonfaaaioa  oi'  judf^ant  to  ba  aniarad  acalntt  kargarat 
0.  Bll»8  and  Jay  P.  Bllaa  far  tha  mm  af  |41M.     Attaahad  ta  tha 
dtolaratlan  wara  17  nataa  for  tha  aoa  af  1190  aaah,  dated  July 
Id,  19 2d,   tlgnad  l>y  tha  daf andanta,  payabla   to   tha  ^9tcfr  and 
dua  eonaaautlTaly  from  14  ta  SO  montlia  dftar  data,   eaah  nata 
'baarlag  Interaat  at  tha  rata  af  lH  par  annua,  payabla  aenthly 
•ad  aontalnlng  po«ar  to  oonfaaa  Judgnant. 

On  Vabruary  85th  thartai  tar  tl:ia  dafeiidantB   I'llad  a 
patitian  by  ithioh  thay  prayed  that  aaid  Jttdgpiant  might  *ba 
Taaatad,   cancall  ad  Mid  annul  lad   and  aaid  oauaa  af  aetlon  «*.lwalaaad 
and  that  your  patltloaaro  say  hava  oueh  athar  and   furthar  raliaf 
aa  tha  law  nay  raqulra  and   to   the   court  may  aaaat  Maat." 

tha  patitloB  averrad  that   in   the  year  1926  defend anta 
borrowed  from  the  Central  kanufaeturing  Dlatriot  Bank,   a  battklag 
eorporatlon  of  the  City  of  Chieage,   the   euci  of  $S600;   that  thay 
entered  into  an  ueurioua  agretnant  with  aaid  bank  to  pay  than  a 
rata  af  intereat   In   axoeee  of  20%  per  annua;   tlxat  in  eonaldara- 
tiaa  9f  thia  ueurioua  loan  they  axeouted  and  dallTcred   to  the 
bank  30  prcaiaeory  notea  for  the  eua  of  1190   eaah,  bearing  intereat 
at  7%,  payable  monthly  In  conaecutiTo  order;   that  the  aole  eon- 
aideration   for   the  execution   and  del  ivory  of  the  aaid  notea  waa 
thia  ueurioua  loan  9f  ISfOO.OO. 


\ 


i 


•XdfC 


jEA;*^t*> 


Th«  petition   furthar  ay«rr«d   that  Rafaoad  Uoor*, 
th«  plfttnii l*f,  w&a  «n  offlotr   and   «iploy»«  of  said  tibAk,   and  that 
at  aXX   tlsaa  alnoa   tha  uaurlous  leaxk  waa  uada  plaintiff  had  Tull 
kaawlcdga  ol'  all   tha  faata  in  ralatloa  tharato  and    lull  kaowl adic« 
tJ»«t  tha  aaid  laun  «aa  uaurlous;    that  Moara  elalBad   to  ha  tha 
ownor  of  aaid  notaa,   which  wars  tranafarrad   to  his   auhaaquffit 
to   tha  axaeutioB  and  dalivary  cV  tha  saata  by  dal'andanta;    that 
dofandanta  ehargad  upon  information   and  baliaf  that  plaintiff  waa 
a  m%r»  dumagr,   aating  f^r  and  in  baiialf  of  hla  anployer,   tha  bank, 
and  had  no  raal  int<»raat  in   tha  notaa;    furthar,   that  tha  judp»ant 
rand4»rad  h^rala  waa  baaad  upon  aoaa  of  tha  aaid  notaa  ao  axaeutad 
and  dali-vArad. 

Th«  patltion  furthar  (k^trrmi   that  dofandanta  hara 
paid,   aithar  to  tha  bank  or  lioora  on  aaid  uaurioua  loan,   tha  aoia 
of  I18S0;   that  in  tha  month  oi'  3aptambar,   1927,  Kooro,   olaiming 
to  ba  tha  ownar  of  oartain  of  thaaa  not4a,   eauaad  a  judi^Mit  to 
bo  Qonfeoaad  tharaoa  in  tha  Siunieipal  ouurt  of  Chioago  for  tha  •» 
•f  H«9:   that  tha  aua  of  liaSO  (tha  aaid   auv  of  |9&9  with  intara* 
tharaon  at  7^  baing  daduotad  I'roai  tha  original  uatirieua  loan  of 
|3600)    ahowod  a  bal-moa  of  only  |1380  otill  owing  by  dofandanta 
to  tha  holdor  of  tha  notaa;    and  that  dofandanta  wara  in  no  awant 
indabtad  to  plaintiff  for  awra  than  that   Haiount;    that,  aoreoTor, 
dofandanta  tandarad  to  Moora  tho  sun  of  #S800  la  addition   to  tha 
aaeuBt   alraa4y  p&id  on   said  loaa,   ia  fall   sattlanant  and  diaohargs 
of  tha  avBo,  whioh  plaintiff  rafuaad  to  raoalTS. 

Aftar  a  oonsidaration  of  tho  potition  tho  court,  upon 
■etion  of  plaintiff,  raduood  tho  Judgaaat  antarsd  in  tha  amount  of 
^900  on  aooount  of  tho  Judgaaat  tharatoforo  antarod  in  tho  Atuni* 
slpal   ooart  on  a  part  of  tha  notas,  but  danicd  ths  motion  and 
prayar  of  tha  patition.     Vrom  that  prdar   tha  dofandanto  proaosuts 
this   appaal« 


««^<><>it  brnwuf^A  4»ds  ft«<S'S«v«  ttnt^a'i  mtltUv 
llu'l  kmA  Ytiiolalfi  9hKii  *iA«  tmvl  vu^itumtj  mdi  oonit  metals  Ha  im 

jr«i$^   {•4^ffljil^ti«''it9.t»  x^  ^'^'^  ^f^^  '^<»  xl»rli9!i  htm  m>kj 

IkdJ'.oaAzi*  «»«*«.■:'  !»«>»•  <^ lit 

,  ■x»vo«%o«  ^^afii   i^iOiis^M-  intii  muit  ^x^v 

Iboii  .a<»iio«  oriJ'  ^tti;i*h  i&rd'  ,at#o^  .(Mfto 


Plaintiff  aonttnda  Utat  tha  tatting  aaida  of  a  oon* 
fatsien  of  Judgaant  la  in  tta«  diseration  of  tha  oourt;   Uiat  th« 
pttltlan  theuld  1i«  aaniitruvd  neat   atrunely  aeainat  tha  patltlonar, 
and    that  tha  petition   should  atata  f&eta,  not  ooncluaiona  •  all 
of  whioh  aro  aloBantary;   but  tha  dlaeretloti   of  tha  oourt  auat  bo  a 
juilelal  dlaor«tioa,   and  It  la  not  oaay  to  draw  tha  Una  botaoon 
otatojHonts  vj^lo/i  ara  atatomanto  hf  fuot   and  otatomMtta  v';loh  arf 
oonoluolona  of  f!«et.     Tha  patltlon  doaa,  hovo'var,   at  or  that  do- 
fondanta  borrowad   iMOOj    that  thay  gaTO  in  tha  trancaatlon  30 
proaiaoory  no  too   for  th«  «uai  of  IX  SO  oaoh,   and  that   tha  loan  vaa 
tho  aolo  oonaidaratioB  for  tho  oxooution   and  dol ivory  of  tho  notea* 
Zhia,  ««  think,   juatifiaa  tho  further  ooooluoion  avorred  that  tha 
loan  waa  uaurioua. 

Plaintiff  alao   ooiiton<1o  on  tho  authority  of  Qpyitt  ▼. 
n\h\.  A  ^.lU,i>«^Ji  M^g>  .^ft« »  "«  ill.    Apo.    356,    and  t^urghy  t.    3ohooh. 
19S  III.   App.    550,    that  tho  court  did  not  orr  In  donying  tho  motion 
of  dofondanta  b«eaua«  it  waa  too  brood;    tiiat  tha  notion   to  taoata 
tha  jud(«ont  ahoul'l  ha-vo  boon  doniod,   alnoe  it   ahould  haTO  aakod 
only  for  laava  to  pload. 

Tho  owitantion  ia  qulto  toehr.ieal.     Without  qu motion if« 
tho  author itioa  citod  ««  think  tho  prayor  of  tha  potition  horo  waa 
'broad  onough  to  juatify  an  ordor  oponint;  tho   judgnont  and  allowing 
tho  dofondanta  to  pload;   and  undar  tho  faota  oat  up  in   the  potltioa 
•uoh  ohould  haiTo  boon   tha  ordor  o}'  the  court. 

For  tho  orror  Indieatad  tho  judemoBt  ia  rowaraod  and 
tha  oauao  r«aandad  with  diraotiono  to  ontor  auoh  an  ardor. 

mKfXMXD  AMD  BttAKOIB  VITH   DlBKCnoifQ. 

HoSuroly,  P.   J.,   and  O'Connor,   J.,   ooneur. 


//«  ••>  •a9la»iiars»o  ^«a  «B4ftin'i  fii4«^«  iiiUiiihi  a»lji#9«  •M  tmdi  ba» 
nr99^Stt4  •nil  9Ai  wmtb  9t  x*j»if  $^bl  *.X  iX  btut  ^loolif^t/tn  Xh  Xml^Xttii, 

-il  aeX't9«*tam%t  msl^  ai  «tT«B  ^0£U  imAs   t*^..  ^o^toc  «d(t*j3agt 

•«ir  a««X  sifl  i«ifi  Jbiii»  ,r{»«*  0&X$  %e  mum  ^l^li'-  Joa  t'^^o&eiaiOTil 

•:i{i  imAt  k9Xfyn  UBXftulaatM  '(•xUtnl  •«{>  mstuXtaul   ,.ii.Qi.  ^i^rr 

.sttoltuSK/  «inr  omcS 

«iill4#^  iiy  Tlteiif^  f'^  *^^^   ^^^^  .JC^^  »«•£  f'£^.^^}kJmlf.IMLJ>JL&lJS. 
ttoXftitn  tuiji  -^Hivjf-i^  «i  fjwe  ioa  ^tjb  $tvco   S9ia,,|#llf.  ,u«^-     ■ 

t^tun^  was    19  i«Jbto  f^^   tm^4  f^n-ii  blxfiijcln  iJfi>/« 
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/MIIRZCAH   3AJiB  &  OliAVXL   CO.. 
a  CorporatlQa, 

Appellant, 
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AL  OOURf 
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liR.    JUSnCB  luiGHBTT  SKUTIHl])  THS  OPXJI   OB  0^  IKS  COURT. 

Thia  la  mn  app«ml  Xty  tht  d«f«nd«nt   frmi  a  judi^ant 
in  tha  aum  of  93X7C.28  in  faTor  of  nXttintiff  «ntara4  upan    tha 
ftndlag  at*  tha  oeurt. 

Iha  auit  waa  for  ooaaaiaalena  allagtd  to  ba  dua  oa 
aaeount  of  aaMd  and  graval   aoXd  (aa  all9(;ed)   by  plnintiff  for 
dafandant  to  tha  Kilaa  Cantor  Coal   and  Katarial  Cooipany  and  to 
tha  fiarwaod  l*arJc  Coal  aad  Sujiply  Company. 

Th«  oourt   foond  for  plaintiff  aa  to  hia  olalm  on 
aaaount  of  tha   aal«a   to   tha  liilaa  Canter  Coal   and  katarlal 
CoBpany  and  for  d*f andant  aa  to  tha  olala  on  aooount  of  allagoA 
aalaa  to  tha  Horwood  Park  Coal   and  tapply  Co^upany.     Plaintiff 
haa  aaalgnad  oroaa-arrora  in   Uiia  oourt. 

Tha  afldanoa  ahawa   that  during  tha  yaar  1933  and 
prior  thereto  plaintiff  waa  amplayad  by  dafandant  aa  a  aalaaaaa 
•a  a  eoamlaalan  baaia,  but  daftmdant   oontanda  that  undar  tha 
tarma  t)i'  tha  a«raa»ant  vith  plaintiff  ha  waa  antitl«d  to  ba  paid 
oaauaiaalona  only  on    ?and  and  graval  aotually  dallvarad.     Dafand- 
•Bt  alao  ecntanda  that  tha  agraaaianta  wUieh  plaintiff  pro  our  ad 
from  tha  Allaa  Canter  and  Jiarvaod  oompaiilaa  wem  InTaaid  baeauaa 
•f  a  Xaak  of  Mutuality,   aad  that  dafandant  waa  tharafora  aat 
liabla  to  pay  any  ooiwiaaloB  an  aaaouat  of  tha  aaaa,   axaapt  whera 
aatual  dallTary  waa  aada   tharaundar. 

Thar  a  la  no   dlaputa  that  plaintiff  haa  ba«n  paid 
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his  ••WKltai«B  f9T  all  aAttrlal   sold  by  hi*  for  d«l'«ndant  whloh 
the  d«f«ndant  hat  In  fa«t  d«liy«r«d.     Ih«  A«r««iiMit  with  th»  iior- 
woed  oorapany  was   "for  your   Antiro  roquirouento  lor   soaooB  of 
1928.*     Th&t  with  tho  hlXoo  C«nt«r  ooapany  was  "for  ooaoon  of 
1988  fsr  approxlaatsly  80,000  yards  of  Mo.   8,     80.000  yards  of 
ll«.    8  sad  40,000  yards  of  Ao.    8  and  9  silxsd.   •••  ProYlding  oon- 
tracts  art  awardod  iiilcs  Cantor  Coal  it  Sulldiag  hatarlal  Co.,  \ 
rs^ulrlag  this  anount  of  siatorlal.  ** 

DofontYant   oontonits  that  both  thoso  sgroousnts  wars 
▼Sid  fsr  want  of  Mutuality,   el  tine  Chalnors  y»  JHod>oo,   218  111. 
App.   363.      This  oaso  docs  not   sustain  d«f«udant*o  oontsntion  but 
SB  tho   contrary  sustains  tho  conttntion  of  plaintiff.     Also  soo 
Willi ston  on  Contracts,  toI.  1,    ssc.   104,    and  oas«s  th«r«  el  tod. 

Tho  doolsion  of   this  point  is,  hswwvor,  not  oon- 
trolling.     Tho  roal  Quostiea  at  isaus  do  as  not  eonoom  oontraots 
botwson  dofsndaiit  and  its  eustoaisrs,  but  raisos  tho  <)u«iatioB  as 
to  tho  astual   afrrs«nsnt  botwoon  plaintiff  and  dofondant   and  as  to 
whsthsr   that  agrsMRont  bound  dsfon^lant   to  pay  a  oonBission  to 
plaintiff  upon  agroomants  obtained  by  plaintiff  for  dofondunt 
froM  oustomsrs  in  oasos  wh«rs  ths  sals  was  not  aonsunatatsd  by  a 
dsliirory  of  tho  material.     Tho  contrast  of   aapIoyaiAnt  b«two«n 
plaintiff  and  dofondant  was  oral.     Mr.  Aldor,   prosidsnt  of  tho 
dofondant  eompany,  with  whoa  plaintiff  says  his  worbal   coatraot 
wao  aado,   tostifios  that  tho  agrooaont  was   that  ounsiasioa 
shoul<^  ba  paid  to  plaintiff  only  uoon  aatarial  astually  deliyarod. 
Us  tostifios  fur th or  that  Mr.   Thoaas,  salos  aanagor  of  dofondant, 
mads  tha  agrsouoBt  with  plaintiff.     Xhaaias  tostiflaa  positlToly 
that  tho  agrssMOBt  vas  that  plaintiff  should  ba  paid  a  soioaission 
only  whars  astual   shiyasnt  was  vado  on  tho  ordars  whieh  ho  ob* 
talnod. 

Plaintiff  tastifiAS  that  hs  aads  no  sigrsammt  that  hs 


10  •hi*Mx  000, 'IS    J  '■  •^'^x  000,  o«  t:i»^»«ixo'^  ;    ***i 

tirtf  ttoi^j^afftaoo  •'^A^feaftlttll  aJt«d«tf(a  ton  m^ob  »9A9  rJIa'^  »r^fi  aqoA. 
.I>»4^i9  %%9!Ai  ««»•««  f»iiut  «>0£  .0«ti  ^i  ,im  ^*in»titi^  av  i30J»,iC£i,W 
«;^ft«Y#flt»Q  frf»«»iKr«   JOJii  a»el>  «»>'4£ai  ^«  sstXi^^up   lt»»l-9d'*      ,j^\lllQ'ii 


■hould  not  r«oolT«  any  •oaMisnlon  unlots  d«ilTary  was  MAda,  but 
ha  («■  All  th«  «lta«a«««  oa  this  point)    taatiriad  to   oonoluaiona 
rathar  than  to  what  was  aatually  aald  at  tha   tiaa  plaintiff  was 
aaiployad.     Askad  upan   oroas-axaainatioii  if  arar  during  tha  an- 
tira  aouraa  af  hia  aaiplaymant  ha  had  baan  paid  i'or  aand  and 
graral  narar  dalivarad,   plaintiff  rapliad,    *lio«   air,   I  do  nat 
raoall   that   I  vas.      I    said  1  had  ^tvu  working  as  a  aaJLaasnaa  a 
Aattar  of  six  yaaxs."       Plaintiff  was  fUrthar  sroas-axaMinad 
as  follows: 

*Iha  Csurt:  tluring  tha  eourss  oi  that  six  years  did  yott 
STsr  eauaa  o»ntraott  hatwaan  Aaarioan  3and  a)>d  Oraral  Company 
and  their  cuatoners  for  &  period  of  tlna  aay,  for  a  saaaon  or 
sonathin^  lika  that  bafora  you   «nt«rtd   into   th«s«  sontraots? 

A.     As  I  rsoall ,   I   did  in  tha  oaaa  of  Norwood  Parh  Coal 
and  tiupply  Co. 

i,       Wtfre  you  paid  for     ntira  anoujat  of  ooctruot  or  i  or 
sand   «md  graval   that  was   actually  deliTrradf 

kr.   Carlson:      I  would  lika  to   enter  an  objection.     That 
happened   to   any  piortioular   contract  or    sal«  that  ni^ht  havs 
ba«n  afeira'vl  on  betwsen  plaintiff  and  dafen^tant  hars  would 
hsTO  no  bearing  wr^other  he  is   entitled  to  recoYar. 

The  Court:      Shew  a  course  of  eonduct,    that  is  what  I  run 
questioning  witness  to   %ecert9,ia. 

Iho  Court:      Did   suou  oceurranoa   ersr  happen*! 

A.     Mo,   air,   I  was  paid  en  all  arterial  actually  da- 
llrered." 

It  therefore  appears  froa  th«  testinony  of  plaintiff 
himself  that  in  the  usual   course  of  business  between  the  parties 
he  h)!Ld  been  paid  a  ooaaBisaion  only  in  OAses  where  astual  deiiTery 
had  beeaa  Mo.de  upon  orders  taken  by  him. 

Plaintiff  sitae  Kahn  v.  koCready.   180  fill.   App.   3a6» 
to  the  point  that  the  burden  of  proving  nen-delivery  was  on  de- 
fendant.    This  rule  of  low  is  net  disputed,  but   the   erldence 
hers  ahows  concluoively  that  delivery  was  not  in  fust  made  of 
the  nateriaX  on  account  of  whiah  the  oomieeiona  are  claisned. 

Plaintiff  eitea  casee  to   the  propoaition  that  plain«> 
tiff  was   entitled  to  his  eoKMiasion  whenever  a  valid  and  binding 
contract   enforeeabls  between  the  pao'ties  waa  nnde  through  his 
sfforts.     i^echSB     on  Agency,   2nd  ed.,   aeo.   1512:   yhe&pson  v. 


Xsu'w    ^'ii 
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^Ctltvi-AWii   Ia^J-«mS  AtttJiilv  ••»««]    al    ^.iiid  £U>Jttt«JU£u..:.  ..'.;'S$(1'  il>je«(  •.it 


^jytliM^miflLi.  I»l   111.   APP.    a04j    3>«)fn  ▼.    Cwt»ur  JHotar  Pft., 
ia»    111.    App.    373;   iionro*  ▼.    anow.   131    Hi.   12«:    Vox  ▼.   Rvap.    240 
111.   391.      In  ih«  e»««s  cit«d  th«  plaintiff  aaiad  aa  a  lirokar  in 
c«ouriag  a  sale  of  •peelflo  property:    tiiay  are  clearly  dietlnn-uiah- 
able  froB  oaaea  like  this,  where  *  saieenan  le  employed  generally 
te  Mil  geode  upea  ooicnlesioB.  ^  Ctcoktcn  Oonatiaaian  Co.  y. 
Hmrgagaaaatt  Cotton  11  lie   Co..   11  Fed.,    2tiA   ed.   61  A. 

Aa  already  etated,   the   ooatrelllag  question  here  te, 
what  wae   the  aotual  afireemaat  1»etween  plaictllT  and  defendant, 
rather  than  any  queetloa  aa  to  the  ten:.a  er  Tolidlty  cf  acrecn&enta 
made  bntveen  dAfeoAant  and  ite  ouatoaera.     Plaintiff  failed  to 
iprere  an  asreeaeat  whereby  he  ahould  reo«iYe  a  couaiieeioa  upon 
ardera  taken  ^ere  the  gooda  were  not  In  faot  dellirered. 

llxe  judt^ant   entered  is  contrary  to  the  faeta  and 
agalnat  the  law,   and  it  will  tlrierefora  be  reveraad  and  the  oauaa 
r«aandad. 

BVaiaKD  AXO  RSKAiniBD. 

Mc^arely,  J^.  J.,   and  O'Connor,   J.,   ooneur. 


XilJ--?"-"     '^9x«l^m  «l  /«•«»* u«  *  •t«/iw  ^miiU  ftjlii  •»«»8  •ttfltl  aW^ 

•    1 1*il  1tliir*AiH(l9  .ifflftf^*W^^     ^ao^imnliz'Xi^  ao<P9  •Jhoe^t  XIm  «^ 


■  if  ;»'59ii 


.':;;i>-;^.'i^-  '•j.iS.'i  fiasiJCiVi'ii 


,^»j©»i«iO    t  .V    ,  *fll^'■"-^■.• 


,X-''*'^''^(>o^ 


3571? 


nOPLK  07  TIB  STATS  OV 
IU.I10X8« 

DcfMrtiuit  la  terror* 


▼• 


ion  CAimos, 

i'laiatlff  la  t^trwr* 


WBOR  Ti  iraricxPAL 

COOIt  pH  CXXC/vOO* 

^5  5  I.A.  631 


n*  jrvsTZCK  matck^tt  jiKUvxits])  tib  opivxoi  of  tis  court* 


An  In/omnilon  tilti  agsiaat  J»hn  CamMi  Juav  81,  1929« 
chtttged  »  TiolntlMi  \»y  hlM  of  teetlMi  4  of  mi  &ot  tntltlvd,  Aa 
Aet  rtTlalag  *  La«»  BttlftUn«  to  I<«adly     oapMlo  (3aitlk->Httrtf*8  111* 
RtT*  ritat,  1929 »  oJiKp*   36,  «ea«  ISft,  p*  966 •) 

D«f«iu;ttat  "waiTOd  a  4«ry  aad  •atttred  a  ploa  of  aot  &iailtj9 
mad  a  aoiion  la  liia  bohalf  to  oapprosa  o«rtalii  orldeaeo  vao  aado 
lial  d»alod*       Tld«aoo  ««•  oubaltted.     Xhtr*  vas  a  flndlag  of  guilty 
vith  Judgaoat  tli«r«on  and  a  acntoaeo  tlint  defaadt^at  pay  a  flao  of 
il  aad  00  eaamlitod   to  tlit  houoo  of  eorreetloa  for  threo  aoatho* 

A  notion  horctofort  aado  by  tlio  8taio*»  ottoraoy  la  ttaio 
court  to  obrlko  tho  atatcaeai  of  faoto  hao  boca  dealod*       TIkat 
BOtloB  in   reaowod,  aad  tho  only  polato  la  the  brlof  for  tho  otato 
rolAto  thereto,     th*  aotloa  harinc  alro^dy  hooa  paoaod  apoa*  wo 
«ill  aot  rarlow  oar  foraer  doolaloa* 

It  la  urged  la  def«adant*a  bobalf  that  the  aliogntloas 
of  tho  laforaatloa  aro  aot  oapportod  hy  thr  erldoaoo,  firot*  la 
thbt  it  falla  to  oat«blloh  that  tho  d«f«ad  at  oarrlad  oa  or  ahoat 
hla  person  a  loadac   raTolTori   oooonc^ly.   In  th/st  thrro  lo  ao  proof 
thH,t  «cf«Bd  tat  did  not  ooaa  ^Ithla  tho  oxo<*ptloao  of  aootloa  4*  aai 
wae  aot  a  ohorlf r   or  othor  offloar  oagagod   ia  hla  official  dutlo8» 
aad,  thirdly,  la  that  tho  aTldtaeo  dooa  aot  aatubllah  tha  fmilt  of 


r 


■h: 


IgB  .A. 


9i»ms  •^.'"•f  iisam^w-ATi*  wjc/i-J'TtiMiP  )^!»»g[C'-'~   ■■-'   '''f.-----    -  *'•   r/-   -"f-*  ■■•■•"'  -   •'-^n 

*»Aiai>iii  --i^'tdi  -xQJ:  ttali ii^-i-^ii^  to  »tt««£i  ^i  <itf  &«i>tfl«M»t»  94  tarn  X4 
*#»;Ja  »*iJ  ■■'"■    ■^--■■-^     "■-    -,'    :  '■.  ^,„4>  51^^,  ft^j,  ,fi#w«il»^   «i 

BUSS***  "2i3*j(.)i*  ggji  ',  i^-^g^itif  a,<     '' 


4«f«ndlatit  beyond  r«jason%blff  doubt  and  ih«  dtftt«  fail«d  %%  proT«  tha 
▼•mi*. 

Th»  rottord  ahowa   tiiat  o«rtal<i  ei'i'lcara  ttpon  tha  h««rlac 
taatlfled   that  thty  aa»  dafandaat  Cannon  and  Leuia  BravarzAaa  walJclqg 
froM  iba  axlt  af  a  hotal  taward  an  autoMobllaj   that  Cannon  «ntcra4 
tha  automabllo  and  aot  dotm  bahlnd  tha  ataerlng  tiliaal;    that  ^rmyr» 
aaa  waa  valJcian  toward  tha  autootebilo;    that  tha  ofl'ioara  aaar  that 
tha  autoKobila  did  not  hara  a  atata  lieanaa  or  a  city  Tahicla 
lioonaa  attaauad  tharata;    that   thay  tharaupon  approaahad  tha  aar 
and   talkad  to  Cannon   and  Bravanftan;   that  ena  of  tha  oriicoro  aav 
Cannon,  aba  wao  ait  ting  In  t^^a  aar,  ro«>oira  aoaathing  from  hio 
nookot  whioh  ha  dreppad  on  tha  floor  of  th«  ear,   and  that   theraaftor 
tho  offioax^  aaarehad  tha  floor  and  found   a  piatol;   that   thareaftar 
tha  offioara  aaarahod  BroTorean  and  found  a  piotol  in  hia  poekct, 
wharaupon  eai.nen  and  BraTart&an  vara  arraatad  and  bookad  for  oarrylng 
oaneoalod  vaapona, 

Thla  appfara  to  hava  baan  all   tha  avidanoa  offerod 
ni^ainat  dafandant.     7h ara  waa  no   aridanea  ahovini;  that  dafandant  waa 
not  a  ahariff,   aoronar  or  oth«>r  offioar  within   tha  axoaptiona  al» 
lagad  in  tha  information,  but  we   think  it  w«a  not  naoaaaary  for  tha 
Stato  to  proTO  th«>aa  nagatiToa.     Poopla  y.  Martin^  314  111.  110; 
yooala  Y.  Bamaa.   914  III.   140;    Pf9P4«  T.    fffqil^gotll.    398  111.   »C. 

It  «aa,  hovarar,  naoaaaary  for  tha  Btata  to  proTa  that 
dofandauit  waa  oarrying  a  piatol,  roYolvor  or  othar  firoam  and  that 
tha  aana  waa  oanooalad  on  or  about  hia  paraon.     %a  a-vidanoa  faila 
to  catablitfi  that  tha  "aonathing*  whioh  defendant  ranoTod  fratt  hio 
^ekot  and  dropped  upon  th«  floor  of  tha  oar  waa  a  piatol  or  other 
firoam,  unleaa  it  oan  be  aaid  that   that  fuot  oould  be  inferred 
froa  tha  atataKiant    that  upon  tha  aaareh  of  the  floor  of  the  oar 
the  offlearo   found  a  piatol.     Tha  aTldar'ee  doaa  not  atate,  howerer, 
that  the  piatol   that  woe  found  waa  the  *eoaethin{|*  roBOvod  trvm 


v:?.>.^,s'^.., .btfJUA)  iJijBR  T;igf©rt  »«!#  JNiii&ltmt -    ...,..,..  - :. ,.;   

i-.;  ai  iwiii;,  ^  .iwE!ua#>  ;ll«e^  a»ara«v«ta,  i^j:&>ie«»«  s'^<^^r.  i-'.'^'v  "jrfj^. 

=,  a  a«T»j«>  TV  *  *  f  ••^- "  "  -  - ". 
bnxti^l^'  '.CM*  Sitti't  4mtL'i   t»iif  bA«!«  •if  i*»o   *i;  ^ji^/jsyw  ,jst#»t11 


4tf«n(1«nt*B  ^oktt  mi4  dropped. 

ltor«oT«r,  tht  Bt*t«  I'&llcd  to  proir«,  li'  suoh  was  th« 
tmm%,  tfeiat  th«  tranBMitloB  oeaiirr«4  •ltA«r  within  tb«  C«unt/  tf 
Cook  or  tho  dtato  of  Illinoia.  Thoro  w%o  bo  proof  of  tho  tobuo 
unlooi  It  may  to  oaid  it  atigtit  to  inforrod  from  tho  potltlon  ta 
■upprooo  'fhiati  vao  not  offeroA  in  evidonoo;  toid  for  thio  roaooa 
tho  judff&»nt  will  bo  roYsroed  aii^d  tho  oauto  ronandod  for  another 
trial. 

BBfmiD  AMD  RlQUSnR). 


Ji«3urolj,  P.   J.,   eoneurrinft:      I   oonour  in   tho  conoluoion  but  not 

in  ail   that  io   sold  in  tho  opinion. 


O^onnor,   J.,  dioooota. 


*iJi  SAW  ^e-  .yoifj 


,cri' 


.:ri:^  i'.S;3.?i£V^i« 


Xi -9  •«&■■&  ft -Si 


33717 

MB.    JU37IC1  0*OOI£OH  DiaiiMtlac:      In  mj  opinion  th« 
ili40i«Bi  •Uftht  to  bo  nff Iruod.      X  think  tho  orldonoo   ohowa  boyon« 
■ay  doubt  that  tho  "ooMotuiag"  vhioh  Uio  dofondunt  ronoroA  from 
hio  poo.kot  and   (lropp«d  on  tho  floor  of  tho  omr  vao  tho  piotol  ^rtiiok 
tho  oiTioor  laaaodiat«ly  found  on  tho  floftr  of  tho  our.      I   an  adoo 
•r  tho  opinion  thAt   tho  ovidanoo  «rao  ouffloicnt  to  proTo  tho  tobuo 
that  tho  dofondant  wao  arroBt«id  toy  tho  poileo  offlcoro  in  ChioAfi* 
The  dofondant   fllod  hio  petition  to   oapprooo  tho  ovldonoo  on  tho 
ground   that  ho  wao  ooarohod  by  tho  oolioo  offioor  without  a  warrttnt 
and  a  rorolvor  found.      In  hio  petition  ho  oworo  that  ho  *wao  ap* 
prohondod  and  stopped  by  oortaia  polieo  offlooro  in   tho   employ  of 
tho  City  of  Chioage  unlor  tho  ouporrialon  of  ono  aorfoant  Varroa, 
o-ipleyod  by  tho  polieo  foroo  of  tho  City  of  Chioa^fo,*  and  ho  a^aia 
rofers  to   "tho  offic«rs  in  tho  oaploy  of  tho  City  of  Chieaco,*  oto. 
tho  OTldonoe,  whioh  io  wrltton  up  in  narrativo  fom,    etatoo  that  tw« 
•ffiooro  t«otifiod   that  they  oaw  tho  defendant  walk  *froa  tho  hotol 
towards  tho  aut<uKobilo,*   that   tho  defendant,   Joirn  Cannoa,   entorod 
tho  autoKobilo  and  oat  dowa  behind  tho  oto«ring  i^ool;   that  tho 
offlooro  oaw  that   tho  autocobilo   lid  not  have  a  state  or  oity  li<- 
•enoo  mttaehod;    that  thereupon   thoy  appro aohod  tho  oar,   found  tho 
roTolvor  and  made   tho  arreot  ao  testified.     The  oridoneo  ^owo  that 
tho  offieoro  voro  polieo  offlooro  of  tho  City  of  Chioafto,  and  tho 
proouBptloB  ought   to  be  indulged   that   they  w«ro  porfomlag  their 
dutloa  where  alone  that  had  a  right  to  perform  sueli  dutleo,  naaely. 
in  tho  City  of  Qiieago.      In  People  ▼.   auffman.   385  111.   334,   it  wao 
oaid   (p*   336) t      *Vhilo  it   is  not  neoeooary  that  say  witneoo  should 
testify  in  so  sumy  words   that  a  orlste  was   oonmittod  in  a  oertaln 
oounty  in  order  to   ootablioh  the  ▼onue,   (People  ▼.   Bhaar.   300  Z11.4ftl) 
and  tho  woRae  oan  be  proiren  by  eiroxmstanooo,   (People  y.  yarnswortfe. 
St4   111.   96)    yet  when  elrouaotanooi,   alone,   are  relied  upon   for   ouoh 
proof,   the  eirouBstanoeo  must  be  ouoli  ao   to  oxoludo  OTory  reasr>nabl« 


£ 


ftxte. 

itei^.  jah:^  «ffv  tJM»  Mfl  "t*  '(^•xi  ii<iSf  tm  kft^ctotb  ftciff  #«zii»fi^  mlM 

ituxtmv  ji.  '»r»li:or  mii  x^  kf^j^-ijiiis  saw  *d.  $»dt  hame^ 

o-cr-e    .t^jU     4-:..rA^,'«     ^.-arry     ,»\fi  ;}**'? t*J«  ill    «;«   tt»itXVr  04    <<»!«»   ,90«ft?./ 

:->;-«■    ;  ;',^.>3dw  -^ij/i*^^*   »ii*  l^nlli»cf  air«f)i  ^««    ham  •ll<)fc>.--'-;;J:,f.3   '?'d# 

_i?*W  ROi^tai'itii'f  •!«►*  ^,^Ai   i»m   tmuitii  ai  »«f  o*  0£i^i^  . 
,  ,  /.*n«..>   ,«.«»t?i.h  xoi.'?:-:  .^naliftn  o^  jr.tiaii-i  «  8>*xi  *««i4f  eooXft  tttiisr  ««Zitfl» 

iC»m  t7'\  fliOQtf  *t.^'-"  --■        '"'       "'-      '-' -  "-"■'  ■'■'-'   ''^''    .'''    ^«« 


hTPothtals  other  th«n  that  th«  aria*  waa  ooMULtt«4  In  th«  eouaty 
in  whl«h  th«  v«nu«  it  l«ld  in  tli«  Indiotaent,*     la  th«  lastant 
ea0«  v«   think  enr«ry  r««(«onabX«  hyi^th«sl»  other  than  that  th« 
arlaa  wa«  eoanitttd  in  th«  City  af  Chioaco  it  shaim  bj  th«  faott 
and  alrcua«t«cno«»  aboT*  stwtad.      attlXlvao  ▼.  Paoplo.   182  111.  sas. 


M7a4   ^ 

m  G4ro#ratl«a, 
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MR.    JUiiTIOl  MATQiETT  BBLXmXO  THE  OPIAlOfi 


IC  9AL   COQitT 


5I.A.  631 


iV  THE  C(4fKT. 


\ 


nils  1*  an  i^paal  by  turn  4«jr«nd»nt,   J«hB  Sehmaeiil. 
frta  •  Jnd|0B«Bt  acalast  tULs  is  Uia  sua  of  $140,   «Bt«r«tf  upon  tha 
▼•rdlct  af  »  Jury  whieh  vas  returnad  upoo   tha  itiraotlon  ar  ilia  eourt, 

Jia  aTldaeac  »as  offvrad  ar  raotfivad  nituT  ob  b^alf  of 
tka  plaictifi'  ar   tla,a  daf«bdant,   and  t)ia  aala  (luaatloa  to  %a  dat«rmlBatf 
ta  »hathar,  andar  tha  »ds:ltt«4  faata  aa  aatabllahad  by  th.a  plaadinea, 
^lalntirr  la  astltlcd  to  raoorer. 

l»laiBtiJrr  la  Ita  ataLtamoct  of  elaia  avara  that  thara  it 
iu«  to   It  to*  suai  9t  1140,  balng  tha  uopald  l»al«uaaa  oi'  tha  prlaa  af  a 
waaoiAtf  ttikaUlna  sold  an<1  dalivsrad  to  Mrs.   Jafaa  Sahaaehl   oa  August 
10,  19 2d.      It   aTora   that  on   that  data  ji^ra.   Juhn  Sehasohl  vaa  tha 
vifa  af  Jahn  fiahaaahl  and   that  thay  rasida4  tagathar  aa  faaabaad  aB4 
vifa   la  Qiioa^o,   Coolc  County,   Xllinols,  lAaraby  tiiay  baaaaa  Jaintly 
and  aoTerally  llabla  ta  plaintifl'  for  fa^.ily  ax.-anaaa  ^  Tirtaa  af 
saotioB  15,   chapter  da  af  tha  KsTlsad   t»tatMtaa  of  tha  stata  af 
Illineia. 

Xt  appaare  that  tha  husband   alona  was   serrad;    that  ha 
a»p«ared  and  danaadad  a  trial  by  Jury  sad  i Had  an  affidavit  0f 
aarlta,    statlag  that  his  daft^naa  was  that   tha  vaahlng  aa^iiaa  waa 
aold  to  his  ivlfa  oadar  a  aoadltioaal  aalaa  aj^assiaat  withaat  hla 
knowlffdsa  or  ooasaat;    that  laR«diataly  upon  aaaartainlng  tha  allagad 
parah«aa  h«  aotlflad  plaintiff  that  tha  washlan  aaaklna  ha4  baan 

purahaaad  without  hla  knawle^lca   and  eoasaat;    that  ha  wa«  uaabla  ta 


i-St'Ci 


1  fcO  '^^        '^2       '     ./^i-t.^^. 


H,:Wf  IS^CX 


»ii4  «cv  XfiecjueEsS  odot  •s'Sii  aixi;  i«iij   !s.&  ^«ti;  c^^fi^   ^X      .&^$x  ,0S 

t9  mmitir  ^  •••994  x*  x^-^'^"^  ^^"^  lli.$al«X<)  9I  &Xt^«itx  ^XXj$^»v*e  Xa« 

•nloalXXl 
«tf  iAtbT   ;&»vr£^3  64&Y  »neX«  bm^^  •sd^  t«iijr  9iuw<ra«  *^ 

i>tA  iuoeii  tr  Ioajmo-:^  amiM*   U,aoii timott  »    %uhmit  mtl*^  mI&  ct  bl&€ 


l^ay  for  th«  •«••  «b4  ^iftrmd  to  returo  it  to  plaintirf  la  tho  utmm 
ooflditioB   It  «»•  at  tho   tiaM  el'   tho  Amlif mrj  thoroof;    that  plain* 
tifT  r«fu«o4  to  aooopt  Uio  roturc  oi'  tlio  vaablJic  AAchlno  mmA  that 
ho,   dol'«adaat,   atoroi    tho  waahlnt;  «aehlno  lor   tha  botiol'it  of 
plaintiff  and   *va8  at  all    tlKoa  and  la  new  roady,  wiiliac  «id  able 
to  return   the  eald  vaahln^  Kaehlao  to   the  plaintiff  In  the  uwmm 
eosdltioB   that  It  «ae  at   tho  tlno  of  the  delivery  thoreef** 

Die  affldaTlt  ef  ifiorita  denied  tlxat  the  auppoaod  eale 
ease  vlthln  the  puTYlev  of  a«14  oeetloa  15,   ehapter  68  ef  the 
UllDole   •tatutes,   ae  alleged,  er  that  defendant  waa  Indebted  to 
plaintiff  In  any  ovue  ivhaterer. 

le  iMipearanoe  has  boon  filed  In  this  court  by  plaintiff. 

It   le  dlfl'ieult   to  ttnderatand  upon  what   theory  the 
trial  Judge  eould  hA-ve  dl rooted  a  Terdiet  for  plaintiff  einee  the 
affidavit  of  aerlts  eet  up  a  eoapleto  defenee. 

3!he  judipaeat  aMat  be  reversed  en  the  autitority  ef 

Rft^erti^oB  T,   WfU-^y..   197  111.   App,   47d,   and  Bl»c^atono  a^»  t. 

Aahwao.  29C   111.   A|»p.   401,   and  the  eaase  vlll  be  remanded  for 

trial. 

IBVSit^D  AID  RSMAKSSD. 

lleSurely,  P.   J.,   and  0*Cennor,    J.,   eoneur. 


s^di^  9vmk»  t'tuui»i^  «xs^t  #«i»'£sr  «  fe«4«»ti&  iF¥«at  «jrMi»i  «)^iiA  £«l's^ 

^*1  fe€:>fetfcss»^  «<**   Ui^  «»«S3te»  «rtt  ham   ,ID*   .tjqA   .XXX  tgHSt '  > ifjifefO^f 


APnui  moii  ■uticxpAi^ 
or  cHicj 


ORt 


3S7ftfr 

f  Avp«ll«»J, 


WILL   WVIU.    A:  AS8CCIATZ8, 

«  Oorperfttion» 

A»p.n„t.     )  2  5fi  T.i\.  6  31 

MR.   JU9TICS  LATCUKTT  SKLlWiUCS  tHX  OrilflOK  QS  TEI  CCUKT. 

\ 
This  tkpptMU.   is  b>   th«  dai'vndmnt   frcm  a  Ju(!»7a«nt  in   th« 

turn  of  «450  ciittrsd  upon  th«  liming  or  th«  court* 

'iLA%  otHLOMOot  oJT  oiaia  Avoro  »  biiXanoo  duo  in   that 

anouut  for  sorviooa  rondorod  in  ooouriag  adTertia«j&«Qto  for  a 

iiolf  touriaat:io<.t   pro«tra&*      It  alao  avoro  ao  aooount   ttatod  bi»tv«0B 

th«  pBTtioa, 

'Dta  alTidavit  oi  serito  anoorta  an  ft^traas^ant  betwoen 

plaintiff  lOtd  dofttistiaul  to   aiiiara  oqualiy  tho  profita  darivod  fn 

printing  tit*  pro4(r<Jait  (^V«>r*  tnat  dafatidant  vat  to   finanoa  and  lay 

out  tha  prograift  and  tJa   t  flaintiff  wai  to   aaaumc*  tna  reaponaibility 

of  salXing  auffiaiont  advartiaing  to  iiaka  tba  vantura  a  aueecaa  and 

to  doTuta  alX  hi  a   Uwt    to  it,    t«bicli  hf.  fail  ad   to   do* 

Xvidaiiea   "aa   auba.ittad  by  liliath  pnrtiaa.      It   appears 

therafros.    that   tnara  'raa  no  dicptt^a  aa  ta'^^ha  tax«a  of  tka  aaatraat 

Bar  aa  to  tha  avtoriuant  of  pliintlff   that  4«if  andahl  Hn  part  fail  ad 

to  aen^Xy  with  hia  proniaaa  with  rafaranoa  to  aaouring  tha  adv«r« 

tiling*     Aftar  tha  tranaaotlona  vara  oloaad  dafartdant  vrota  a 

lattar  to   (.Uitintiff  and  aada  a  atat«»ant  of  tha  outcome  of  tha 

^•nX^v  ahowing  not  raaaipta  of  #4405. 42«   ooat  of  printing  aMounting 

tv  I1091.35,    Ottttaiiaaiooa  paid  a»ounting  to  #S72«7fi»   Isaving  a  balanoo 

Un9>.%t  $1,741.34,  of  vhioh  plaintiff's   ahara  vaa   atatad  to  ba 

$tt70.67.     /roc;  this  ouB  tvo   oollaotlons  nada  by  plaintiff  aaKmntinf 

to  ^140   mx^  a  I'urthar   auB  of  1130  dtta  froa  plttintiff  to   dafandant 

for   tvo  Montha'    rant  vera  deducted,  laaTin<i  a  balanaa  due  ta 
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4«fcu<!*ni  of  1600,67.  Thifl  •tat.«B«at  »lae  ahart;«d  against  fXalntiff 
OB  aecouBt  of  "Uount  Vamon  Country  CIu^"  an  ii«a  of  1480. ou,  laaTlng 
a  balanaa  of  I1&&.67,   for  whluU  a  ohaoic  vaa  molesed. 

It  la  adsiltt«d  that   tht  ifflm  ao  to  eoEaiflolona  paid  !■ 
on  aooount  of  nayaania  &«id«   to  pArtitt  enployed  to   oonplata  tht 
work  vhioh  plaiatiff  ui^dortook  te  do,   and  h«  aaJcea  no  objoetion  to 
tho  allowanoo  oT   that  itoa. 

rh«  avldanoo  diaGl&s«a   that  tho  iton  «■  to  $450  vith 
r*f •¥•»•«  to   itit  Mount  Vornon  vouutyy  Club   eonoorDod  a  roatttr  whioh 
»ao  in  BO  way  oonnoctad  wiUi  tho   eontrsMSt  upon  vhioh  plaintiff  tuoo, 
and  tho  oourt  hold  that*   In  vitv  of  tho  ploadinga,   ovidOQeo  tonding 
to  oi.ow  that  plaintiff  van  indobtod  en  that  ItoA  i&l&ht  not  propirly 
bo  roooivod.     In  tho  aboonco  ol   a  olaia  of  off*oot  4of<<tndant  ooul4 
rvoouy,  but  a  rooouf^OAt  Oiuot  djri&o  out  of  tho  easo  tubjoct  mattor 
and  tranaaotion  aa  that  auod  on.     Jgoatxoift  ▼..  L^ooktjr.   172  111.   App. 
410.      I  hi  a  it«a  did  not   ariao  lit    tiiat  waj. 

Iu9  dof  «snao  waieu  doia<idant  aought  to  ititarpoao  vaa 
not  att  up   in  aia  aU'lidavit  of  Morita,   and  evldonoa  o/  it  oaA   thoro* 
foro  proporlj  oxoluiod  by  tho  eourt.     Coob^  v.  AndoraO|n.  346  111, 
App.   !• 

Xko  jttd^okont  ia   thoroi'oro  affirAod. 


MoSuroly,  P.   J.,   and  0*Connor,   J«,    oonour. 
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JCHII   A.    Mi^HBOM, 

DtfendMit  In  Srror. 


XRHOR  TO    fUV^itlOR    COURT 
or  COOK  COUBTY. 
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MR.    JUanCB  0*COXMOR  OKLXTXIUID  TUX  OPlSlOS  OF  TBI  COURT. 

Plaint  If  1\   aa  a««ign««  of  a  least  dwclslng  e«rtalit 
yrMtltat  In  Chicago,  torou,.ht  suit  to  raoovor  |4BOO   clai«ftd  to  'bo 
rant  duo  ondor  tho  loaoo.   «4(alnot  dofondant,  who  had  ^liarantood 
tho  paymont  of  tho  rent.     There  was  a  verdiot  and  Jud,jiient  In 
defendant *t  favor  and  plaintiff  proeeeutea   thia  writ  of  error. 
At  a  foruer  trial  of  the  oaae,   at   the  eloae  of  plaintiff's  erU 
denoo,  there  waa  a  dl rooted  verdlet  in  favor  of  the  defendant. 
JkdiB«Bt  waa   entered  on  the  verdict   and  un  appeal  proaeouted  to 
ihia  court «   where  the  Judtja&ent  was  reveraed  and  the   eauae  re- 
manded.     Coooer  v.   And^raop.   246  111.   App.   1, 

A  prollKlnvry  queatlon   la  preeented  by  the  def aidant 
in  Ita  brief,   1.   e.,    that   the  bill  of  exoeptlona  not  being  pre- 
aented  within   the   tlae  fixed  by  the    trial   court  la  Improperly 
in   the  tranacrlpt  of  the  record  before  ua.     A  action  was  hereto- 
fore Bade  by   the  defendant   to   etrlxe  the  bill   of  exoentlona   iron 
the  record  on  thie  ground  an^  the  motion  waa  denied.      Xhat  dla- 
poaea  of  the  matter*     However,    there  la  no  merit  in  defendant's 
contention  beoauae  the  time  for   filing  the  bill  of  exoeptlona 
in  the  trial   court  was  sxtetided  by  atlpulatlon  of  the  parti ea. 
Loeff  V.   Tauaaii;.  102  111,   App.    398;   Itawes  v.   The  Peoolo.  129 
Ul.   123. 

The  record  diaoloaea  that  plaintiff  waa  olalKlng 
rsnt  for   the  period  from  February  1,  191«  ,   to  Auguat  1,  1920, 
at   the  rate  of  1350  a  month,  payable  monthly  in  advance  on  the 
firat  of  eaoh  and   every  month.      The  Inetant   oaae  waa  coiaiuenoed 
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•n  July  21,  19^0,   and  th«  rvoord  tllBolos**   that   tta«  oa««  waa  pasaad 
fr«a  tl«a  ta  tlna.     liaithar  purty  saatn^d   to  tov  daairous  af  trying 
iha  aaat.     Tht  flrat  trial  waa  aeaBaaDaad  Daeeabar  15,   1926,    and   tha 
Tardiot  aad  judgjaant  T9ni.9TmA   tha  aaxt  day,  morm  than  aix  yaara 
after  tha  ault  waa  brought.     On  kareh  2,  1927,    tha  raoord  on  appaal 
waa  filad  in   thia  aourt.     Zha  raply  briaf  waa  rilod  July  S,  1937, 
and  our  opinion  roTaralng  tha  jud^enant  an4  roBandinK  tha  oauaa  waa 
filad  Ootobar  10,  1927,      On  l>ova«bar  16,  1927,   tha  raaanding  ordar 
waa  filad  in  tha  trial   court;   and  an  Daaanbar  29,  1927,   counaal   for 
da  fondant  norad  tha  ooort   for  loava  to    fila  an   luaandad  affidarit 
af  mar it i,   in  which  ha  aought  to   aat  up  (1)   that  thara  waa  bo  walid 
aaatgmaant  of  tha  laaaa  ta   tha  plaintiff;   (2)   that   thara  waa  no   da* 
fault  "hf  tha  tanaat  in   tha  payaent  of  rant;    and  (3)   that  on  J^abruary 
4,   1919,   tha  dafandant  waa  ralcaaad  and  diaahargad  of  all  liability 
by  tha  payaant  of  11,000  and  tha  tranafar  of  eortain  furnitura.     Tha 
first  aad  aaoond  grounds  juat  ftentionad  wara  not  in  doftfidant't 
affidavit  of  marita  on  fila  whan  tha  oaaa  waa  triad  tha  firat   tiaa 
but  tha  third  ground  waa.      In  tha  apaoial   count  plaintiff  had  al- 
lagad  that  ha  was  tha  ownar  af  tha  laaaahol4  inter eat  by  aaaignnanta 
and   attanptad  to  maka  thna  a  part  of  tha  daolMration  by  attaining 
than  aa  exhibits  (whioh  obYioualy  eould  not  be  dona,     yiaw  v.   Board. 
274   111.    238.)     Ha   alao   alleged  tha  default  in  pa  sent  of  tha  rant. 
On  tha   firat  trial  plaintiff  aought  ts  prowa  tha  allagatiuna  of  tha 
apeoial   aount  by  latroduoing  oral  aad  dooumantary  awidanea,   and  at 
tha  eloea  of  all  hia  aridanss  tha  court  held  the  proof  was  insuf* 
fioiant  and   dirootad  a  wardiot   for  tha  defendant.     The  holding  of 
thia   oourt  on  tha  appeal,    aa  ahowa  by  the  opinion  filad,  waa  that 
ainos  dafandant  in  hia  atTidawit  of  serits  hud   aat  up  aa  hia  only 
dafenaa  that  he  had  baan  ral eased  fren  hia  liability  by  the  paynaat 
9f  the   thouaaad  doll ara  and  tha  turning  orar  of  the  furnitura,  hs 
was  linited  to   that  dafenss,    and   the  allegations  of  t>l»i/^tiff  that 
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Ii«  was  thft  own«7  of  tli*  IcMsahold  lnt«r«Bt  and  that   th«r«  was 
$4500  rant   du«  and  unpaid  stood  admitted  of  rooord. 

Tho  plaintiff,   in  oppoainf  dof«iidant*a  notion  for 
loaTo  to   filo  an  asandod  affidavit  oi'  aorito,   I'ilod  an  afi'ldavit 
that   if  tho  dofenoo  sot  up  in  tho  proposod  anondod  affidavit  of 
M«rits  had  boon  I'llod  wh«n   dofon^lant   fllod  his  pXoas,  ho  would 
haTO  obtained  tho  dopes! tlon  of  RloUard  X,  Uainos,   and  nado  proof 
of  tho  allegations  of  his  doolaration.  Sainoo  then  being  a  rosi- 
dMit  %f  Chicago;  but  that  Haines,  whoso  deposition  would  have 
boon   taken  to  sake  suoh  proof,  was  thftu  absent  fron  Chloago  and  tho 
proof  oould  not  be  made  otherwise. 

Vo  think  tho  oourt  erred  in  refusings,  defendant  i«aT« 
to   file  the  amended'  affidavit  of  aorlto*     On  the  iirot  trial  plain- 
tiff oought   to  nako  proof  of  the  faots  as  alleged  in  his  doolaration, 
but  Haines  was  not  called  nor  was  his  deposition  taken.     Both  parties 
assumed  on  the   first  trial  that  tho  burden  was  on  tho  plaintiff  to 
Bake  proof  and  it  was  only  after   tho  opinion  ol'   this  oourt  was 
filed  that  it  appeared  that  the  burdsQ   was  on   the  defendant.     But 
in  any  evei^t,  wo  think  tho  JudgnMit  «ntttred  in  the  present  trial 
■not  be  affirnod. 

Plaintiff  oontends  that  the  oourt  •rvd  in  admitting 
improper  ovldenoo  on  behalf  of  tho  defendant.     On  the  trial   the 
defendant   assumed  the  burden  and  offered  ovldenoo  tending  to   show 
that  some  of  tho  rent   elalmod  by  plaintiff  had  been   paid.      This  was 
admitted  over  plaintiff's  objection  and  he  olalms  this  was  reversi- 
bly  erroneous.     Vo  think  plaintiff  is  not  in  position  ts  urge  this 
oontontion.      The  reoord  dieolosos  that  defendant  offered  In  ovldenoo 
thrso  items  shown  by  tho  books  of  koLano  k  Co.,  idio  were  agents  of 
plaintiff  in     renting  the  prwiisoo  and  oolleotin^i  the  rent.     Counsel 
for  plaintiff  objnoted  to   this,  but  upon  being  overruled  he  stated: 
*Tho  oourt  has  ruled  againot  mo,   and  X   think  properly,    that  you  are 
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•ntitlcd  to  proT*  pttymrnktu  of  rant  und«r  th«  c«a*ral   tsauo.* 
H*Tliig  tak«n  this  poaitlen  on  ih«  trial  h*  vlil  D«t  now  ^«  p«r«» 
mittvd  to   sltlft  hi*  position    «Ad    aay  that   the   «Ti(l«no«  was  iso 
yroporly  adaittod. 

Ooaplaiat  io  alto  audo  by  tho  plaintix'f  that  tho 
••urt   iaproporly  in«truet«d  the  jury,   and  the  abstraot  sots  fortk 
•Biy  tho  tvo   inatruetiena  oaaplainad  of;    it  doeo  not  purpart  it' 
abatraat  all  of   tha  inatruotiona.     An  axaninatlan  of  tha  raaord 
diaeXoaaa  that   tha  oourt  gaT«  alaraa  inatruotiona,    I'iva  at  tha 
ranuaat  of  plaintiff  and  aix  at  daf<md«nt*a  ra^uaat.     lErrora  in 
giTiag  inatruotiona  vill  ba  eonaidarad  an  appeal  vhan  all   tha  in- 
atruotiona given  ara  praaant«d  by  the  abatraet.     Boodhpuff  y,. 
(ShT^^%^m,   1»»  m.   137;   Brigga  t.    Paga.    882  111,    App.    285. 
HovoTer,  wa  haya  oonaidarad   all  of  the  inatruotiona  in  tha  reoord 
and   although  thay  are  aoaewhat  eonflioting,   yat  upon   a  eonaidara- 
titn  of  the  entiro  raaord  «a  ara  of  opinion  tha  rardiot  ought  not 
to  be  iiaturbed. 

By  tha  two   inatruotiona  coar^l^ined  of  tha  court  told 
tha  jury  that  before  tha  plaintiff  eould  reoevar  ha  amat  provo 
(1)    that  ha  had  aonulrad  the  rii^hta  of  the  leaoora,    and  (2)    that 
defendant  aada  default  in  tha  payment  of  rent   and   th«  aaiouat  of 
default.     By  other  inetruotiono  giT«a   at  plaintiff 'a  requeat  tha 
jury  vere  told   that  under  the  isauee  in  the  eaea  the  defendant 
adnittftd   that  he  beoeno  liable  to  pay  rent  la  the  aua  of  IdftOO , 
but  that  he  elaiaed  he  waa  diaahargo4  froa  liability  in  oonsider»- 
tioa  of  tha  payaent  by  iiia  of  tha  thouaani  dollftra  aiid  tha  trana- 
far  of  furnituro;   that  tho  defendant  waa  required  to  proTO  auoh 
diaohargo  by  the  proi»onderexiee  or  greater  weii^t  of    rridenoo,    and 
onloaa  the  jury  vere  aatiafied  that  auoh  proof  had  be«i  aaia,   they 
auat   find  tha  iaauea  for  the  plaintiff.     The  oourt   alao  Inotruetad 
the  jury  at  plaintiff *a  raqueat  that  payaent  by  the  defan«1ant   to 
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plaintiff*  raal   astat*  acanta  vaa  not   auffloiant  to  diaoharca 
Atfaadant  from  liability,  but   tha  jury  nuat   alao  J'ind  that   th«r« 
vaa  an  aooaptanaa  or  rati J'iaatian  by  tho  plaintiff  to  hara  da- 
fondant* a  obllgatian  aanoollad  or  diaohaiga4;   that  uhlaaa  tha 
jury  boliorad  fro»  tho  ovidonoo  that  plaintiff  autiioriaod  or 
ratifiad  auoh  oanoallation,   thon  thoy   ahould  find  for  plaintiff. 

The  onoontradiotod  oiridonoo   ahowa   that  dofondant  p4id 
$1,000  to  plaintiff  *a  ranting  agonta  and  doliTor«d   to   tho»  a  bill 
of  aala  I'or   oortain  furnituro  iiAiich  wao  irorth  ooao  |t,500,   in   oon* 
oi deration  of  vhieh  thoy  atatcd  that  dafandant  woalrl  bo  roloaood 
froB  liability  under  hia  guarantoo.     Thia  Bonoy  waa  paid  and  tho 
bill  of  oalo   #xooutod  in  fobruary,  1919.      Thoro  waa  othor  o-vidonoo 
ton  ling  to   ahov   that  boforo  tho  paynotnt  waa  mado  an>l  tha  bill  af 
aala  oxooutod,    tho  roal   oatato  agonts  atatod  they  would  take  tho 
aattor  up  with  plaintiff.      Tho  quootion  waa  o^uaroly  put  up  to   tho 
jury  as  to  whether   the  payment  oi'  the   thouoas(*   -loll&ra  and  the 
axeoution  of  tho  bill  of  aala  were  authorized  by  plaintiff,   or 
the  aotion  of  the  real   eatate  a^onta  in  thia  reapoot  had  boon 
ratified  by   plaintiff. 

Wo  think   the  quoation  waa  one  ol'  f^ot  for  the  jury, 
and  waa  oo   treated  by  both  parti ea,  and  that  the  finding  in  fayor 
of  tho  defendant  ie  not  agkinet  tho  manit'oat  weight  of  the  owidenoe. 
Plaintiff  offered  no  owideneo,   and  upon  a  oonaideration  of  tho  en- 
tire reoord  we  are  unable  to   aay  that  the  giving  of  the  two  in- 
atruotlono  at   tho  roquv^ot  of  do}>ndant  prejut^ioially  affected 
plaintiff.     The  eaao  haa  baoa  tried  twioo  and  wo  are  of  opinion 
that  another  trial  would  not  bring  about  a  different  reault. 

The  judgment  of   the  Ssperior  oourt  oi'  Cook  eounty  ia 
affirmed. 

▲flZJOIBD. 

JAoduroly.  P.    J.,   and  l^atohett,    J.,    concur. 
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COOK 

25BI.A.  632 

n.  JusTicB  o*ooKioR  zoELXvisBii  m  cpuiicp  or  TBS  coon, 

FlaiAiiff  l>rout:ht  an  aeiioa  a^&itiiit  th«  der«nd«nt   i« 
r«cov«r  #3,000  olai««4  to  1»a  due  uodar   th«  t«rM»  of  «  eentrKct 
rntertd  Ixitc  vith  t^ft  dafcBdmnt.      Xhr?re  vks  a  ▼<trdict   and  ^u-  ^^eat 
in  plaintiff's  fi&Tor  for  $1,000  and  th«  dtfcRd.-int  appi**!*. 

Plulntiff '•  decInratioA  was  in  thr««  counts.     In  the 

first  it  was  all«ced   that  plalatiff  was  stt^asad  in   the  c^saz**! 

coatraetinii  btt»ia««e  of  constructing,  rspatrlni^  and  rcc>«dttlin{( 

resid«t^tl»l   and  businsss  property  and  that  lis  vas  ssiploysd  by  ths 

4sf«ndant   *as   suoh  gsn«ral   contractor,    to   superriss  and  coastrust* 

tvo   apartoient  bulXdinga   for  whici:  plaintiff  vas  to  be  paid  ten 

per  cent  os'  ttie  saat  of  the  eonstruotion  of   the  buildinK*,   but  in 

no   event  was  plaintiff  *s  co:.>peftsation  to  be  JL^se  than  |3,0<JO  or 

aere  thaa  $9,000;   that  theraaftsr  plaintiff  employed  an  architect 

vho  prepared  plana  and   sp  eel  float  Ions  iHilch  were   8ubaU.tted  to   the 

defimdant   snd   approved  by  hia;    that   plaintiff  obtained    ^etlBates 

froB  ▼9>#lous   ooutraetors  of   the  cost  of  constructing  the  buildings; 

that  def ei:utar.t ,   in  Tiolatien  of  the  oontraot,   »jrter  he  had  re«eiTed 

the  elans  and   estiioatea  of  the  cost,  awarded  the  work  to  another 

sad  refueed   to   let  plaintiff  perforas  hie  ocntraot;    that  the  ceet 

two 
of  the/bu IX, lings  wo>uld  b«  |30,000  nA   that  under   tha   euntraat 

plaintiff  waa  entitled  ta  tsn  p9r  eeat  of  this  vt  $3,U00. 

The  saooBd  ooiait  was  substantially  the  essie  sxsept 

that  it  was  alleged  that  under  the  cuetoa  prerailing  ^uA  under  the 

agreesteoit  plaintiff  was  sntitled  to  r<teeiwe  tan  per  o<«t  cf  the 

aest  of  the  buildings.     The  braaah  af  the  contract  by  tha  defMidaat 
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l}aU 


««•   thmu  allaKstf,   «M  further   that  pl«lntil'f  was  rtady,   ubi*  and 
villlni^  t«  9«rl'ora  tht  sarTlce*  r«qulr«4  vf  hia  but  «a«  pTVWKi\.m4 
froa  dolBii  ••  ty  th«  d«f«ndant  awardlog  th«  eontraot   to  aaathav 
party;   tliat  by  rsasoa  af  th«  brsaeh  of  the  contract  by  tho  da- 
fondant  plaintiff  vao   "doprivod  of  tlxo   fair,  usual   and  reaoosutla 
ehargaa  whieb  ha  waa  rightly  ontltlad  to  under  Mid  by  virtuo  of 
•aid   eontraot  and   eustan.*     The  third  oeunt  vao  oat  aatarially  \ 
diffaroat   froA   the  first. 

An  affidavit  of   «laia  was  attaanod  to   the  doelarfttiaa 
in  V  tieh  it  was  sot  up  that  there  «as  'itto  and  awlns  fraa  tho  do- 
fondant   to   the  plaintiff,   after  alloving  all  daduetion«»   set-offs 
and   oounter  «l&ias,    *aft  and  for  oorYicos  raadsrod  as  a  gsasral   ooa- 
traetor,  under  snd  by  virtao  of  an  aipraeaeat   entered  into  betaooa 
the  plaintiff  sad  dafendant  »*    *    $3,000. 

the  dsfsadaai  filed  n  c^A^ral  iesos  add  aa  affidavit 
•f  aerits  in  whion  ho  daoied  Utility  end  denied  that  he  had  sa- 
playad  plaintiff  aa  guioral  ooiitraotor  to  supervise  Uie  construo- 
tiaa  of  the  t«o  buildings. 

fks   OYidenoo   t«nds   to   abav   that  soao  tiao  in   Uept«»- 
'^•r,  1935,   plaintiff  and  dsfendant  &.«t,   «ben  defendant   advised  hia 
that  he  o«nod  two  raeant  lots  and  vaa  desirous  of  oonstraeting 
buildings  on  thsa;    t&at  an  oral   agrao««)t  «as  oatered  into  between 
the  parties  whereby  plaintiff  «aa  eaployed  as  a  general  eontraotor 
to  obtain  a  surrey  and  to  prepara  plsaa  and  speoifioatioas  and  ob- 
tain bids  for  the  eonstruotien  of  two  i4>artaent  buildiags  on  tho 
property:    that  plaintiff  and  defendant  wieited  the  property  and 
thoreafter  plaintiff  oauaod  a  surrey  to  bo  aade  and  an  arehitoot 
was  ss^loyod  to  draw  plans  and  speoificatlons  for  tho  buildings; 
that  tho  parties  aot  frequently  theriaftar,   goiog  ovor  tho  plsois 
proi>ared  by   the  arohitoct;    that   the  first   sot  of  plans  was  re- 
jected beeause  tho  &iildin£  Deoartibeot  of  tho  City  refuood  to 


ih»^fii»T»ii«  •«»  .u:9  «iif  't9  Itoxjt^jprx  »«oiir'x««  v^ir  exolt**  •#  gaiXXiv 

>3b  »4^  :g<»i'l^  i^»o  t^mat  ttttv  «i^  »t«^   iA<Ur  ^ii  ^»%  S4(«  ^.r  tfai<>  ml 
>a$«   ^ii«a»A  41  ^  i^«»$ii»i£  sda^irs«&e  'z^^  ham  **■■'  :%  t^ismm  hmm 

,%4PXhliii^  ff»i  ftsU  lid  SLuii 
•s;9J-3i>!i  ai  f>i»s^  s.«o**  ^a^i..?    *«:>%   «$   a?jj«^i   (M>f9l^lvs   all*: 

iirr*-wi^4  •ink  h*'»i»»  «(««  #as^^«*«<3;il$   i«V9  sr  ;?«M$#  {?«  »8ajrf^X|tti< 

«d^  tub  »sm-tki-iM(t  ^^sait^^cMt  ««#  to  ^^l$QV%i«m»   ^kdt  lot  iiM-i  at«# 

^^utX^  «rf4  iwyo  2KxX<r^  ^rm^tAA'SQ^cil  XXti»tfii»'x1:  ►^ 


«ppr»T«  Ui«i  »Bd  th«  MAttar  was  tftksA  to   th«  Zoal«n  Be&r4  af  Ai^« 
paals  «b«r«  th«  pl«as  ««r«  a«alB  r«J«ot«<l.     Aft«r*arda  oth«r  plana 
vara  prap&rad  vhiah  yeT«  aippravad  and  pla.latifr  aaeurad  Mda  rra« 
*  aoakar  of  dlfrarant  aootraaiora  and    thay  mmrm  auteittad  to  tba 
4afandaBt;   that  tka  totftl  aeat  af  tha  two  buiidin^a,   »a  aliowti  by 
tha  bida  anbaiittad  by  tha  aavaral  aoatraatora  wa«  #30,000;   that 
Atfandaat  teak  tha  plana  and  told  tha  plttlntlff  to  go   ahaad  vlth 
tha  vork;   that  thia  vaa  abaut   th«  Tirat  of  I>aea«b«r;    that  a  day  ar 
tva  tharaaftar  tha  dar«n<latit«  aainc  tha  plana,  obtainad  bida  fram 
athar  eantraatora  idieraby  thara  vaa  a  aaTing  of  about  |4,000;   that 
plaintiff  «a«  than  cotlflad  that  hia  aarvleaa  voold  ba  na  loagar 
aaadad,   and  the  *ork  waa  ftlTan  ta  athar  partiaa  who  proeoAded  to 
aenatruot  tha  buil^in^. 

There  waa  no  Inatruetion  ^lv«&   to  tha  Jury,  nor  waa 
any  requeatad  by  aithar  party  «hieh  anligntanad  tha  jury  aa  ta 
plaintiff  *a  saeaaura  of  daautKaa.     Tharc  la  n«  awidanoa  iM  tha  raeor^, 
Aar  was  any  offered,   timdiait  to  ahnw  tha  raaaonable  valua  af  the 
•arwiaaa  rendered  by  the  plaintiff.     Bat  the  theory  af  tha  plaintiff 
vaa  and  la  that  ha  was  entitled  to  reaalTO  |3,0G0,   and  although  tha 
Jury  raturaed  a  werdiat  for  bat  11,000  it   ahould  not  ba  diaturbod 
baoanaa  plaintiff  did  nat  raoaiva  all   that  ha  waa  oatitlad  to. 
There  ia  aa   eount  io   the  deeX&ratiott,   fta  dafandant  oontanda,  bi*aed 
on  the  theory  that  plaintiff  waa  «i titled  to  reeoTar  on  a  sslsblISA 
nemit.  nar  waa   thara  any  aridenoa  offered  on  thia  theory.     It  ia 
obTioue    that  plaintiff  had  not  perfomad  all  of  the   aerTieaa  re<- 
quirad  by  th<>  contraat.      If  ha  had  dona  ao  he  would  have  reoeived, 
aoeording  to  hia  own  oonteatioa,   $3,000.      AaauadaK,   aa  wo  saiat,    that 
plaintiff  waa  wrongfiAlly  diachargad  by  tha  dofcndart,  plaintiff 
ooBld  not  recover   th«  oontract  prion  tanleaa  there  waa  awidanao 
tending  to   ahow  that  na  had  boon  davaged  that  aBomt  by  reaaen  of 
tha  work  h«  had  done  and  by  reaaon  of  the   t'hrther  faot   that  ha  had 


9$i^  ^s$  h^iSiea^l^  9'so«  ^j&   has  gteiaus^isi^i^  ff^tntllith  te  •M^iMi  j» 

115  Air  ^««ifS8   era  ftf  Ttllatistjsg  »^   »iv  «^X^  «rf*  alc^*   $i$mi^s»Tmi^ 

iQ  %i<b  «!  >t*!jis    J 's»3fe»«€»e  1©  #atil  '>^.  Hi»?'  »tdt  imidi    ;4y«w  #ifi|^ 


b«Mi  9r«T«ui«d   i'ro&  pcrfoxmlBg  th«  work  r«<)ulr*4l  of  his.     7h«r« 
btin«^  B«  basis  la  th*  i«oX«r%tioa  nor  in  th«  proof  to  «»j-r«at  %h» 
judi^Mi  Af  n.«>0,   Ui«  i«4l0iMit  MM  St  b«  r«T«r»«d. 

•inss  thsr«  sust  bs  m,  nav  trial,  w«  thlak  w  ww^t  t« 
•aj  tkat   tha   oontrntlon  af  tlia  dcfaadaat  that  th«   court  arrad  in 
adnittific  bluepriota  and  athsr  doomaiita  in  avidenoa  oTsr  his  ob- 
Jaatian  is  untanabla.     PXaintiiT  had  a  rij^ht  ta  proTS  vhat  he  ha4 
dana   in  tha  matter,   and  tha  €yiidtBC9  of  bluaprints  vas  o<»a  avi* 
daaea  tanking  ta  sxietr  sons  af  th«  saxTioss  perfonsad  by  th« 
plaitttiiT.     CoaiplaiBt  is  also  Sitda  of  ths  £ivia«  of  tha  7th  in- 
atructioB  an  bahalf  of  plaintiff.      In  riav  of  ahat  aa  have  aaid 
ia  rafcrsnaa  ta  tha  daelaration,  and  laak  of  proof,   and  tha  theory 
an  ahiah  plaiatiff  sight  raeoyar,   it   ia  obTieua  that  this  iaatrua- 
tiaa  vlll  Rat  ba  gtvaa  on  a  ra-trial  af  tha  aaaa.     Va  ara  also  af 
ths  apinioB   that  tho  oantwatian  of  tha  dafendant,  wht<^  sa«AS  ts 
ba   that  tha  Tardict  is  acaiast  tha  aaaifast  «ei^;ht  of  tha  avidsses^ 
is  tmaaaad.     <m  tha  ooatrary,  «a  think  tha  aanifaat  wei£;ht  af  tha 
rvidsnoe  is  that  plaintiff  vaa  «npleyad  by  tha  daf endant,  aa  ha 
toatif i«4,   and  that  ha  perfomed   tne   sarrioaa  substantially  as 
tastified  to  hj  hia. 

Vnr  tha  reasons  sbove  staiad   tha  JuHg^ant  of  tha 
Cirottit  court  of  Cook  eoonty  is  rrvorssd  and  the  eoasa  is  roBaedad 
for  a  ncv  trial. 

WMmi>  AID  R»UBSn>. 

KoSuraly,  P.   J«,  andi  katoaatt,   J.,   conour. 


94  ist^a9  ft?  ^olA^  fi»  ,XftJtt«i   e»ii  •  9^  jL&i»  tti^nii  sMt^ 

i^n^   t^  ^t)<$>3o7^y4  ^^i^iir-v^A  »dS  l4i  a«»«  VMM;  «^  n^'ilbitet^,   •9«»Jk 
<:xt<'     .;   sj^   baa.   ^'io-Ptti  t^  Mie^JC  <IMt&  ^ti&i4A%*'.i»9h  tui^   94$   ^^oft-ta'm  si 


C09Kf 


naaakfM  tltSSTf/tAViKos  jiAiJL,    ) 

m.    JUSTIGB  0*COIIJ(0K  IHSLXTXB19  tlX  OyUlCX  Oil  7i 

PlAlatiff  Muts«d  a  iudfc;K«nt  \j  «onr««sion  to  b«  «nt«r«4 
In  Ltt  favor  for  |l,OtB  K«;ainat   th0  dcrandaut.      Ilia  Judipiaiit  pttT«> 
portatf  to  ¥«   ent^r«4  la  aoeordanee  with  tlia  tarma  9f  a  leaa« 
and  th«  elaln  mmd9  was  $1,000  for   rant  for  January,  1929,   and  >2& 
attornay**  faaa.     Aft^rwATda,   on  aotlon  of  tha  dafand^iit,    aupported 
by  his  affidavit,  tha  Ja^Hnmit  «aa  opened  up  and  ha  waa  ftlvcn  !««▼• 
to  (taf«>nd.      Thara  vaa  a  .lury  trial   aad  at  tha   aloaa  of  all   tha  aTl« 
4afi«a  the   eottrt,  of  it a  own  notion,    Inatruetad   tha  jury  to  ratura 
a  vardict   for  plaintiff,  vhleh  vaa  aooordlagly  dona.     Jud«9ent  waa 
antercd  on  the  Terdlot   ^a>d  tha  dafandant  appaala. 

The  raoord  dlaoloaaa  that  on  Daoanber  X,   1924,   a 
vrltten  laaaa  waa  «nt«rad  into  batvaan  tha  Liadlahr  Banitarlua, 
Iaaor:>orated,   a  eorparation,   aa  laodlard,   and  tha  dafandant,  Traak 
I>«Batar,   aa  tan  ant.        Tha  laasa  eoTarad  proparty  kaava  »a  suabara 
ft09  to  533     (both  iaalUBlTo)      Soath  Aahland  boulavard,   Ohioa^e, 
aad  waa  for   a  partod  of  tAn  year  a  froa  Daeaaibar     1,   1924, 
until  lioTaabar  30,     1934,   at   a  rental  of  $1,000  a  month.      la 
addition   to   tha  rent   the  tanant  waa  ra^ulrad   to   pay  taxaa  and  all 
•  thar  ehargea  levied  or  iKpoaad  apon  tha  property.      ti#  vaa  further 
raquired  to   Inaura  the  property  In   aueh  eotapaaiaa  aa  might  ba  m^" 
proved  by  tha  liudlord,   aad  tha  loaa,    if  any,  waa  payable  to  tha 
landlord.     Tha  leaaa  further  provided  that  ia   eaaa  tha  property 
waa  deatrcyad  or  daau^^ad  by  fire,   the  landlord  ahould  pay  to   tha 
tenant,  upon  proper  architect  *fv  aartiflcatee,    aa  auol'i  of  tha  in* 
•oranee  money  aa  misht  be  re^uirad  to  repair  or  rebuild   tha 


r^ 


•imq  iaiti^ba%  ftdiZ      ,la«&fi&'  ^tt^ia^  ^S9aX4  te't  ^fM'i.  »iX  ml 

,9§«ditild    «fenui,yttXiroaMfAsXs^u^  ifiifci:      («vX«k(X«<UI  4i9^)      ef:S  ol  fO« 

,^^^i     ,X       -it9<l»$9i»^!    JBQ'S  ^  -■    hK^ltim    «    Tel    ««Cr   AOjf; 

..i^ssfUN  A  900,1  xs«£ifi8re^  XJtliUi 

■^ff'm'o^^  »&i  «•••   ai  imtss  5>»J^lvr.i««-  ip»<-t.*  ,   ,    .-v..:?,:  ■.:;;      A  to  I  bum  I 

-q  bX»oif«  ik79Xt.a«i:  !>«3tAE(uB£    iw   :~  >x'-}'Xi««t>  t^v 

•xU    f-ltu-S&r  tit  'zl£<;'»t  i»i   h^tlepn^t  9<t  Sdt^m  «£  x9aom  •oncttrft 


bulldlBg;    that  if  th«r«  ver«  any  surplua  r«B&iJiin«,    it   shauld  ^« 
]»»14  by  ih«  landlord   to   th«   taaant. 

Ih«  tanant  «nt»rad  Inta  poa»««sieB  Had  «a4«  aXi  tha 
yajmenta  «nd  pcrfornad  all  oi    tha  acr*«»«at«  aa  raquirad  by  tha 
laaaa.     On  JkoTaabar  16,  1925,   Xhm  landlord  asoisnad  all  of  lia  la- 
tar  cat  in  th«  laaaa  to  Otta  il^iehaol  Rloo,   and  Rio»    on  Doooaibor  30, 
1924,  aoai^nad  all  hia  lnt<>r«>at  to  Morrio  dold»aa,  and  tha  1  at  tor 
on  January  31,  192  »,  aaalgnad  all  Hla  intaraat  In   th<»  loaao  to   tho 
plaintiff,   tta.a  Forasaaa  Truat   ^nd  Swvin((a  Bank,  aa  truatao,  ondor 
Truot  iio.    3337. 

Xha   aridoaoo  ahovo  thai  tho  prnalaoo  voro  IsproTOd  by 
Blno  builcliBca,  but   tho  nature  or   char&otar  of  thM%  dooa  not  appear; 
that  oa  SaaoHbor  d3rd  a  fira  broko  out  and  daaa«ad   throo  of  tho 
bttlldlnfiO   ao  that  they  woro  untonantablo,   and  on  that  day  tho 
dofondant-tanant  notiJlod  Arnold  itfijrka,   af  karica  *  Coapany,  with 
wboB  he  had   all   doalini^a  vith  roferanoa  to  the  property,  of  tho 
fira;   that  thcrmpon  ilarka  ooKe  to  tho  proKlaoa  and   aa«  what  dwnac* 
had  boon  dona;    that  tho  tonafit   thee  told  fearko  to  havo  tho  buildings 
repaired.wkioh  ilarka  rofuacd   to  do  but  ro^ueatod  dofondant  to  »ako 
iho  ropairo,  ahloh  dofandant  rafuaad   to  do;    that   thoraupoa  tho  do* 
fondant   told  liarko  ha  weald  vaeata    the  preaUlaoa   and  harko  roplied, 
*0o   ahoad,"   and  that,  aoting  on   thia,   tlio  defendant  Taoatod  tho 
yraiaiaoa  on  Doeoa:bor  28,   19  23,  hawirig  paid  hla  rant   for  I>ooaHbor, 

Hio  owldoneo   further  aiiowa   that  on  JTobruary  26,   1926, 
tiio  dofondact-toiiant  and  tho  then  landlord,  Kioo,    entered  into  a 
«rltt«k  asrooMont  by  iriid^    the  original  laaoo  waa  modified   ao   that 
iha   tenant  aeuld  pay     aonthly  to  the  landlord  an  mount   auffieiaat 
to  poy  oil  taxoo   and  inauranca  ani  other  ehargea  lewiad  agalnat   the 
property.   Instead  of  the  tonant  paying  tho  taxoa,    inauraceo  and 
•  thar  ohargoo  annually  and   mibnittlng  rooaiptod  bills  to  tho  land- 
ls»d;    that  in  aooordarjce  with  tho  aodifieation,    the   tenant  paid  in 


4«*i^-?'' 


.iiij"rs«.i*lii, 


'91.10^  %Q   ^il; 
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ttTLsm.  ^   iii&'^ii»  ink   b»^&snfi^S!>% 


i  -rxs-i  ^iii  *«*{.i   ««   «a,n]:l).Xi;»rf 


-»£;   i;£!|^  smqise-s^fii   ^aiU    |«ft  W   l»»ft;ulai  iUAmatith  iiolitu    ^iliiiUm'i  9ii4 


8*tV    feXt 


t»ii4  $9tsiM^  tttir9l  e«%<ie^^  ';o:$jro  !>«»  vtaAA-r 
^hsfttt  »A4  ■  i  Jti94(?i»9«t  ^ai1itles4u«  ham.  x^i^' 


i^m 


addition  to  th«  r«nt  sf  $l«000  pi^r  aeatk,      $908.34  loathly  to 
Marks  A  GaBpsaj,   tho  ItutMor^^u  «C«nt»  to   ••rmr  muth  okiftxcos. 

th*  0tlA9ticm  further  ^owa  that  Xhm  dafontlant-taoant 
•ttMet  tho  bustauMt  •t   th»  pr«mlo««  iuwvn  «•  511,   913  Aahlund 
aTaaiitt,    i«  ho  vas  apparontly   autiiorlsed  to   do,   «»d  that  the  aub- 
taoaBt  Taaatad  aa  fabruary  ft,  19!!9.     STidanoa  waa  offorad  by  tha 
dafandaat  taadlag  to   ahoa  that  at  tho   tiaa  ei'  tho  flra  ho  tald  tha 
•ubtaaaat   In  tha  prooaoet  of  A^arka,   tha  agent,   that   tha  aabtoaant 
an  at  Taoata  oaleoo  he  Aale  otliar  arraBf«a«ita  with  iiarks,  but 
thlo  aTid«no«  aao  rulod  out. 

Yha  daraadant  oontando  that  tha  judc^eut  1«  void  and 
ahauld  bo  roToraad  boeause  tha  laa  doaa  oot  aat.^korisa  A  Ju-iniMnt 
by  oonfeaoiaa  for  an  uneortain  or  u&llquidat<!d  auaomit,   Aad  that 
a  in CO  the  loaaa  in  tha  iaataat  aaaa  proTided  that  if  tha  tenaat 
did  not  pay  all   taxoa  sad  aaasaaatcmta  Irrlod  a^aiaat   tho  property, 
ineltt<1iag   Insuranoa  praaiana,   thaaa  anotuito  ahould  bo  ooBaidora4 
additional  rant   for  wliioh  jud^iaa&t  aight  b«  ooafoaaad;   thorafora 
tho  aawiOBt  vas  oncartaia  aad  ualiquidatad  and  ho  iadipiaat  by  aon'> 
faaaioa  aoal'l  ba  entarad.      In  mpport  of  this  tha  eaaa  of  i^ittla 
▼  .   Pyar.  138  111.    372,   la  rali<»d  upoa.     Va  think  that  oaaa  ia  not 
in  point.     7h«  leaaa  InYolvad  ir.  that  oaaa  eoctalaad  proTlsiana 
vhlafe  vara  aoaoii^uit   aiAil'ur  tc   the  proTisiona  in  tha  laaaa  bafora 
ua,    «nd  jultjpaant  by  ^nf aaaien  vaa  antarad  not  only  for  tha  raat 
raaarrad  bat  for  tojcaa  and  othar  ehargoo;    aad  it  vaa  hald  that 
thia  eottld  not  be  tioaa  bacouaa  tha   aHMBat  aaa  anllquidata4. 
Aftarwarda,    in   tho  eaaa  of  yfrtuaa  ▼.  Jiartoloaal .    164  All.    61, 
vhara  a  leaae  ocntaiaad  aiailar  prcvlaiona,    it  waa  hold   truit  tha 
Jud^iB^ant  by  cenfeaaloa  ai^ht  ba  antarad  for  tha  rant   apeoiflad 
in  tha  loaaa  vhioh  waa        oar tain  aad  lituidaiad. 

Ill  tha  iaatant  oaaa  Jaduatant  waa  oonfcaaad  far  HfOO^c 
baiag  reat  for  tha  aaath  of  Jaaaary.      It  ia   alear  that  tha  l^ittla 
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•Aa«  4oe«  not  apply  Ifttt  th»t  th«  fortujae  ca»«  la  aofitrolllBit  bar*. 

Untfar  tlta  teraa  or  tne  l^^aaa   tha  tanaat  4epealia4  wiUi 
tka  Xandlortf  $2,000  aa  aaourity  for  Uia  parforiinaee  of   the  iar«a  mn4 
oondllloaa  of  tho  Icoaa,  trtLiah  furtnar  provldad  tkot   *Xb  tha  «Y«iit 
that  tha  laaaaa  ahall    dafault  or   fail  or  rafuaa  to  perform  tho 
taraa  of  thia  laaaa,    tha  laaaor   ohAll    thcroapofi  hava  tha  right   to 
taml«at«   tha   aaata  oMd  ratain  th^  anai  of  Two   Ihoaaand  and  noA^O 
Dollars  (12,000.00)    and  IxitArast  tharaos  aa  liquidatad   da&acoo;* 
OBd  tha  argtoiant  of  tha  dafea-^act  oaacs  to  %•  that   aineo  tha  lafltd- 
lord  haa  rataiaad  \iiim  |2,000,   it  flutot  ha  prasvuaad   that   thia  woo 
ratainad  »a  liquidatad  doaa^ao  and  that  no   furthar  raeoTary  caa 
ba  had.      It  la  obvious  that  thia  eoAtantion  is  uaaound.     £y  tha 
proTisian  of  tha  loaso,   ahoTO  <)uot«d,    it  le   daar   that  tha  ri^ht   to 
torsiaata  tha  leaoa  and  rotain  tho  |2,000  vao  optional  vith  tha 
landlord,    fiadi   tharo  ia  no  avidonoo  that  it  has  axarciaod  tais  op- 
tion, bat  on  tha  contrary  tha  f%9%   that  it  ia  preoaouting  thia   suit 
vould   indicate   that  it   eoasi-iorod  tho  Icaaa  to  be  still   iK  foroo 
and  effaot. 

Zho  dofoadaat   i\irthar  oontonda  thi&t  nndor   tha  laase,  as 
w>-{ified,   it  vao  tha  duty  of   the  lanilerd  to  repair  tho  daaa^oo 
dona  by  tha  firs  out  of  tha  inaurnAoa;   that  since  tho  property  vas 
not  insurod  by  tha  landlord,   and   sinoo  tho  landlord  rofusod  to  ro« 
yair  tha  dacuk^as,   and  sineo  Uio  tenant  advised   tno  landlord  that 
on  aeeount  of  three  of   the  buildinKs  beinK  untenantable  he  oould 
Taoat«  and  thia  vao  aoqmiesoed  in  by  tne  landlord  and  tae  tsnaat 
▼•coated,   that  the  Judgnent  is  vrong  and   should  bo  reversed.      Im 
reply   to   this  eontention.    the  only  arguiseot  uade  by  eounssl   for 
plaintiff   is  that   the  evideneo   fails  to  sho*   that  l*arits,   vho,   it  van 
olaiaed,   authorised  the  vaoatien  of  the  preaiees,  vao  the  acent  of 
th9  plaintiff  ia  this  reopeet;   that  the  evidojtifto  siiows  that  he  was  a 

■ero  r en tine  ocont   and  therefore  not  author Isod  to   tarainate  tho 
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W«  think   th«  •Tldenec  in  th«  r*eord  was  n«t  fallj 
teou^i^t  ftttt  aB4  this  re>ult«4   la  part  at  l«aat  from  th«  alaoat 
•oastaat  ta^hniaal  objections  \ty  eouaael  for  plaintiff.     01»Tlously, 
th«  plaintiff,   being  a  cor'^eration,  nuat  aet  throui^K  an  a^Mit.     Toa 
eftan,  ^n  tnink,   eourt   and   oounaal   taka   a  yiev  that   is  entiralj  toa 
ts^wical  ahen   it  is  sought   to  adducs  f^iSts  whara  ths  queatlen  of 
agsnay  is  InTolvad.     Bay  iTcreon  Ca.   y.   U.    S.  LIst^s.    Inc..    261  111. 
App.   150;  M«»Y»r  T.   lawa  kutual  Liability  Xns.    Co..   24o   111.  A»f.   491; 
Fiks  ▼.  gQgl ar.   311   111.  App.   52u.  Wa  think  thare  ought  to  be  a 

ratrial  af  this  eaaa  wharo  all  of  the  faets  ahoali  b«  fully  brout^t 
ant   shawing  i^arks'   cenneation  with  tha  proparty  and  his  daaliaga 
with  the  dafandaat.     ObTieueXy,   if  it  van  the  duty  of  tha  plaintiff 
to  rmmX^rm  tha  thraa  buildiiigs  so  aa  to  randar  than  tsnantnbla,   and 
ho  failed  to   do   so,   this  vould  warrant  tha  tanant   in  Yaaating  tho 
prai&ises.     Gibbons  t.   tlooftld.   S99  111.   455.     But  plaintiff  con- 
tondo  that  tha  prsnisss  wers  not  Taeatad  beeausa  tha  nndiaputad 
aridanea  is  that  tha  subtanant  rcnained  ir<  possession  of  ths 
pranisao  during  tha  noalh  of  January  and  up  to  ?abruary  5th.      If 
tha  aTidanca  diaoloaad  that   tha  subt«>ant  waa  n;4king  ready  to 
laara  and  did  so  with  reasonable  axpadition.    It  s&ight  be  that  he 
was  warranted   in  leaving  on  tha  5th  of  February.      Vhsro  the  land- 
lord braaohes  the  ter&a  and  conditions  of  the  lease  whioh  authorls* 
the  tenant  to  yacate,    tha  latter   ie  not  required  to  do  so  at  onoo 
but  is  «} titled  to  a  reascnable   tine.     Xinn  ▼.   Slyds.   24€  111.   App. 
26.      And  if   the  dal'end&nto tenant  was  dapriyad  of  tha  use  of  throo 
of  the  build ingo  hy  tha  wrong  of  tha  laiidlord,   than  na  rant  was  duo 
and  payable  for  any  of  the  prcnisao  althou^  part  waa  osoupiad  by 
tho   tenant.      Carlson  y.  LoYinayi.  828  111.  App.   104. 

la  think  the   court   erred  in  instructing  a  yerdict 
in  fayor  of   the  plaintiff  beoause  there  was  sons   eyideneo  to  the 
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•ff««t  th»t  tK«  !••••  Vita  t«n3iaAt«4  by  the  mrml  acrcMiCBt  9f  tli« 
1»urtl«B.     Ob  th*  r«trial     all  of  tlui  f««t«  oaa  ¥•  adduesd. 

The  judci^Mii  of  tha  Municipal   ooart  of  Chieofo   la 
roToraod   oad  tli<>  eoaao  la  r«Mandad   for  a  bov  trial. 

iisvians  Avo  KinAMiP. 

\ 
KaSttraly,  F.   J.»  aad  katahatt,  J.,   aaiiettr. 
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M.    JUSTICS  O'COAJiOR  OXXIVXIItt  HI  OFUIOI  Oi^  THB  COOBT. 

J*laliitlff  troufe^ht   suit  against    the  dtfatfidant   to  r»«0T*r 
|9ai.l7  witi;  int(»r«at   trom  April  16,   1927.      Thw  was  a  vsrdlot  anA 
ju4tfia«nt  in  defendant's  f«Yor  and  plaintiff  appsals.     The  raeerd 
dltelessi  that  plaintiff**  p1a««  of  busintts  va*  located  la  Chioac* 
vhoro  ho  was  sn^aged  in  sollins  millinery.     Defendant  was  ensace4 
in  the  Hanufaeture  of  jaillioery  in  liew  Yerii  City.     An  a^eoBOMt 
was  entered  into  between  the  parties  whereby  plaintiff  agreed  to 
sell  goods  for  defendant  upon  whioo  he  was  to  reeeive  a  eotcasiission 
of  74  per   eent.     Plaintiff  froK   time  to  tiue  sold  goods  for   the 
isfendant  and  was  paid  the  agreed  osanlssiMi.      The  basis  of  plain- 
tiff's olaim  in  the   instant  case,   aa   stated  by  his  oeunsel.    is 
that  Msfttdant  promised  plaintiff  s  oousission  of  seven  and  one- 
half  per  eent  on  all   eales  of  aillinfry  goods  Made  direet  by  de- 
fendant,  witli  or  wltneut  plaintiff's  solieitetion  or  Interreatien, 
to  e«rtaln  parties  residing  or  h?«Ting  their  prlnelpal   plaoes  of 
business  in  or  about  Chioago;'*   that  the  defendant  had  sold  betwe«s 
June  20,  19S5,   and  April  16,   1927,   the  lollowing  goods:     Chioago 
Mail  Order  Coapany,  $10,000;   United  Millinery  Coopaay,  IXM}  hont- 
f«ssry  Ward  &  Genpany,  #3,000;    total  $13,189,  for  whioh  sales 
plaintiff  had  reoelTOd  no   ooau&iosion. 

Flalntiff  says   that  he  did  not  make  these   sales  but 
elaims  that  under  his  oral  agreement  with  defendant  he  was  entitled 
to  a  ooBaaieeion  of  7|  per  eent.     Dsfendant's  position  was  that 
plaintiff  was  to  reoelvs  ooassiesioas  only  on  sales  that  he  mads 
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and  on  re-ord»rs  that  plaintiff*!   outtoai«r»  sight  mtud  to   th«  «•• 
fondant. 

At  th«  ooncXuaion  of   tho  OTidono*  the  eeurt  icatruoto4 
tho  jury.     Ko   oomplaint  i«  nado  that  iho  inatruotions  woro  net  ao- 
•urato,   ao  wo  auat  aaauno  that  tho  quootion  in  diaputo  botwaon   tho 
parti 00  was  proporly  oubaitto4  to   tho  Jury.     Thoy  found  tho  ioauoo 
in  faTor  of  tho  dofi»ndant*  / 

Two  witnoBOOo  toatlfiod  on  bohalf  of  plaintiff  and 
oonsldorablo  eorreopondonoo  waa  Introducod  in  ovldonoo.     Tho  do- 
fondant  road  tho  dopoaitlono  of  throo  wltnoaaoa  and  cortain  doou« 
MontAry  orldonoo  Introducod.     Plaintiff  oontorida  that  tho   court 
orrod  in  oTorruling  hi  a  oltjootien  to  tho  dopoaitlono  -  that   thoy 
had  not  boon   rilod  boforo  thoy  woro  road  •  and  tho  further  areimooit 
io  «ado  that   thoy  havo  noiror  boon  fllod. 

Tho  roeord  41ooloaoo  that  dofocdant  took  tho  dopeoi* 
tiona  of  witnooooo  in  liow  York  City  on  I'obruary  1&.  1929,   and  on 
MnrA  80th  tho  oaao  wont   to  trial.     On  tho  aoxt  day,  whan  plain* 
tiff  eloood  hi«  caao  and  defendant  offered  to  rond  tho  deposit  lone, 
•bjeetion  waa  suido  by  oounaol  for  plaintiff.      It  appears  that 
after  tho  dopoaitiona  wore  taicen  in  £ow  York   thoy  were  s.all#d  to 
oounaol   for  defendant  inatoad  of  to   the  olerk  of  tho  Municifal 
•onrt;   that   ooao  two  woeka  or  ton  daya  before  the  trial  tho  matter 
oa»o  up   in  oourt,  when  oounaol   for   tho  defendant   etated  ho  would 
rwqueet  a  oontlnuaneo  oo   that  ho  eould  return  tho  deposi  tiona  to 
tho  ooa»iaaioner  in  iiov  York,  wko  would  then  aond  then  to   the 
olerk  of  the  Hunielpal   eourt.      vJou/>ool   for  plaintiff  waa  si-von  a 
oopy  of  the  dopoaitiona,  but  how  lenn  before  the  trial   doeo  not 
definitely  appoar.     Vhoi^  objection  w»e  nado  to   tho  reading  of  tho 
depoeitione,    oouneel    lor  del a&  ant   etated   tho  foregoing  faoto  es 
to  tho  takinf{  and   returning  of  tho  depoeltiona;    that  he  did  not 
oond  the  depoeitione  baok  booaueo   oouneel   for  plaintiff  etated 
ooMO  ton  dayo  before   tho  aetual   trial  he  would  not  raiao  tho 
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folnt  that  %hmy  had  ^t«o  ••nt  to   oouna«l   for  <l«f«r.d«nt  inot«t»d  of 
%•  tho  el«rk  of  tho  court.     Coiitiattlnii,   •eunool  for  dofoiuiMit 
•tat«4t      *ao   I   did  not   0«nd  th«K  back  to  h«TO  thtm  oant  dir««t 
to   th»  tlork.      Counaol  hat  hmd  »  oopy  of  than.     Ho  amid  ri^t  la 
•ourt  bofora  your  Konor  ha  waa  not  going  to  rfi^Lao  a&y  objaotlea 
to  thalr  bifina  aont  to  mt  rathar  than  diroat  to   tha   el  ark." 
Oounaol  for  Plaintiff:      *Y«o,   oartalnly»    I  did  not  ralao  that  ob* 
j«otion,  but  thoy  ought  to  ho  filod  ia   thla  oaoo.*     Thareupoa, 
•ounaol   for  daf  end  ant   aaid  ha  vao  filing  thaa  at   that   ti»o.   and  an 
order  vao  then  antorad  of  raoord  pormittiag  thla  to  ho  doao  in* 
otanter.      In  viaw  of  tha  raoord  we  think   it  ohriouo    that  plaintiff *• 
ohjeietion  ia  entirely  toohnlcal   and  without  nerit. 

Tha  depoaltioaa  were  read  in  eTid«2oo  and  tho  objection 
that  tho  oartifieatea  of  tha  eoBOBiaaioner  who  took  tha  dapoeitioao 
ware  not  read  ia   cMntirely  without  merit.      Thoae  nattero  should 
narer  bo  read  to  a  jury.     If  there  was  any  objection   that  tha  cor* 
tifioatao  ware  not  in  proper  fora,   it  i^v/Uld  hava  baan  pointed  out. 

Oounaal  for  plaintiff  further   eontondo  that   tho  court 
thould  hoTO  directed  a  verdiot  in  plaintiff *o  favor  ao  raqueated, 
beoauoo  plaintiff  nado  out  a  priaa  faoie  eaoo  and  ao   coapotont  OTi- 
donoe  waa  offered  by  defendant.     Plaintiff  teotifiad   that  the  oral 
agroeinont  betwooa  the  partioo  waa  oaterod  into   in  hew  York  City, 
theroforo  hie  elaia  depended  upon  an  exprooo  eontraot.     Plaintiff's 
teatiioony  wao  to  the   effect  that  ho  was  to  be  paid  7i  per  cent  on 
all  goodo   eold  by  hia  and  on  all  pur<Aasoo  made  by  aail  order 
houses  in   Chicago  whero  tho  goodo  wore  shipped  by  the  dofendaat 
into  Cbicago.     Witnossoo  for  tho  defendant  gave  teetiaony   to  tho 
offeot  that  plaintiff  wao  to  roooiTO  a  ooaaioaion  only  en  goods 
ho  oold  and  en  ro*ordoro  given  by  plaintiff's  custoaors,   and  that 
dofendant  refused  to  giro  plaintiff  any  oxeluaiTo  territory. 

We  think  that  the  tonus  of  tA«  contract   mterod  into 
between  the  pariieo  were  properly  for  the  jury  and   that  the  court 
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did  not  mTT  In  rcfuaiag  to   Ilr««t  a  Y«rdi«t  in  fayor  af  plaintiff. 
Til*  judt^ant  of  tiaa  Muniaifal  oourt  ia  afflzmad. 

ft«aural7»  P.    J.,   and  Mat  oh  «tt,   J.,   aoneur. 
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ly  this  afn>«»l   Sari  A.   Starek,   tto*  d^fandfuit,   •e<sk» 
tc.r«T«r«t  an  order  of  tlia  ^p«rior  eourt  of  CooJc  oounty  «b'»r6lai 
he  wa«  adju^^i^ed  to  b«  In  oontai.^t  oi'  oourt   I'or  Tlolatine  an  Injunc- 
tion oi'  that    court.      'i'h4   court  ordarrid   thai  i  r   aueh  eont«a^pt  tha 
Aafandant  hn  aosstsitted   to   tit's  coctaion  jail  of  Sook  county  for  a 
porlod  of  flTO  'Aayo  and  pay  a  fina  of  |7fiO. 

Zht  record  diaaio«e«  that  on  October  S9,  193^,   a  da« 
«r«a  vaa  ««ti»rad  rastraining  the  dafandant,   Oarl  A.    Btarok,   from 
pfaotieing  Badiclaa  or  sturgary  and   mjolnlng  him   frowi  baing  connaota^ 
yrith.  or   operating  a  honpltal  wlthio   oixtaan  »ila»  af  tha  Tlliaga  af 
JPalatina,   Illlnola,   for  a  pariod  of  ^il^^^iUJurf  froa  Juna  29 «  19S6. 
thia  daerA*  appaar*  to  hava  'b9*u  approrad  by  aounaol    for  tho  aoit- 
9lalnant  in    tJHat   fuit   and  oouneei   for  dafandant.      xftanrards,   on 
Daoa»bi9r  19,   19S°I,   tha  eoaiplalnant  in  th«   auit.   In  whoaa  fuTor  tha 
daer<»a  wac  ont^rnd,   fllad  a  patltion  in  whloh  it  iraa  ;U.l«ead  that 
tha  dafandant  had  vielutod   tha  Injunotioual  daaraa  and   ap«olfla 
Inataroaa  wara  aat   forth,     Tha  pailtian  wae  verified.     A  rula  vas 
antArad  on  tha  dafdcda&t   to   anawar  the  natltion  and  ha  fllad  hit 

aaawar.     Sha  Kattar  vaa  mrmrTni  to  a  Kaatar  la  ah«neary  to  taka 
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th«  proofs  nnd  mnkn  up  hi*  roport  with  hio   eonoluolons.      '£h»  oob- 
plaiaant  «pp«ar«(i  b«rore   th<i  n&ator  and  Introdueod   oonal4«rol)lo 
•Tidoneo.      Tho  dofoniant  oflerod  no  dafaiioo.      Tha  naatar  mada  up 
hi  a  r apart  and  »ado  ap  »ali'io  flBdinga  to   tha   affaot  that   tha  dm' 
fandaat  had  wilfully  Tlolatod  tha  tarma  of  tha  injunotlon.     Objao- 
tlona  war*   I'llad,   BO»a  of  whleh  wara  auatainad  and  aomo  orarrulad. 
Aftarwardo,   on  the  ooalng  in  of  tha  Banter* a  r«T>ort,   tha  dofmdont 
fllad  oxoeptlona  and  on  Mmreh  16th  the  oourt   BntnrmA  an  ordor  oTor- 
rullng  tha  exeaptiona  and  approTing  tha  naater'a  report  wherein 
apaoiflo  findlnge  wara  m«da  to  tha  effect   that   tha  injunatien  had 
liaon  Tlolatod  by  tha  defendant;   and  It  waa  ordered  that  on  aoocant 
of  luoh  Tlolatlon  tha  defendant  be   oonaltted  to  the   ooaaaon  jail  of 
Cook  oounty  for  a  period  of  sixty  daya.     Three  daye  aftorvarde  tha 
defendant  naoTOd  to  Taoato  the  ordor  ad^ud^-lng  hla  in  oontospt. 
A.ftorwaria  the  oourt  entered  the  ordor  app<>aled  from,  whloh  OTor- 
ruled  the   exeaptiono  to  the  maetar't  report  and  approTod  It  and 
Bpeoiflo  findlnga  are  made  of  faett  showing  tho  violation  of  the 
Ittjunotlen  by  tho  defendant:   In   thla  ordor  defendant  was  aentenood 
to  fWo  days  In  tho  osuasen  jail  of  Cook  oounty  and  a  fins  of 
|790  lapoood.     It   Is  this  ordor  that  the  defendant  aaeks  to  rerorse. 

The  defendant   oontends  that   "th^e  complainant  did  not 
oomo  Into  the  trial   oourt  with  oX«an  hands**   and  he  thsn  attempts 
to  point  out  soma  Inoonaistenoles  between   the  ojdilbit   to  the  bill 
of  complaint,  whloh  waa  the  contract  mtorod  Into  between  ths 
somplainiuit  and  the  dafandnnt  in    ths  ohanoory  suit,   and  another 
esmiblt  whloh  It  la   said  is   ineoneiatent  with  the  first  exhibit 
mentioned.     The  second  ejdiibit  dsseribea  certain  properties 
as  lot  4  and  lot  8,   and  the  argument  la,   aa  atated  by  counsel  for 
defendant,    *The  mistake  so  obvious  in  the   face  of  the  rocord,   in 
that  lot  I'our  and  lot  eight  not  poasibly  lying  aloni^sids,   it  is 
sought  by  the  defendant  through  the  oourt 's  decree  to   eonfirm 
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th*  %mr  and  m^carm  for  hlmsulf  an  unfair  and  unlimrfttl  aiTantaK«» 
iuneupport4»4  >)y   >»ny  •vldwnoa.*       Thi«  arifimaat  la  Inoaharimt .      It 
dafandaat  had   any  cMiplalnt  to  naka  about   tha  daorae,  he  ahoulA 
ka,Ta  apfoalad  from  It.     Tha  raoord  <llaoIotQB  that  h«  not  only  ha4 
ao   ooaplalnt  to  naJia  but     hat  hit  oounaal  0.  S.*d,   it* 

Th«  next  point  oada  hy  th«  Amf^iwnX  It   that  th«  nota 
ooMplainad  of  in   tho  petition  wato  not  wilfully   contoiuptuoua.      ITho 
auhotacaa  of  tho  eontespt  of  vhieh  tha  daf ondant  waa  found  cuilty 
waa  that  ha  h«Mt  praetlead  Kodioina  afttr  th«  doeref>  reotrainini 
hln  from  doln«  ao  wao   antarad.     Th«  argomont  of  oounoel  ondor  thia 
point  t«   to   th«   sff #ot  that  tha  OTldanea  taken  bafort  the  aaetar 
■ho^o   that   there  waa  no  wilful  Tlolatlon  of  tha  injunotion.     Uo" 
where  in   the  arc:u/test   it  any  referenee  sade  to   the  abetr»et  of 
reeord  where  the  ewljanaa  eomplttiaad  of  ic>  pointed  out.     ObTloualy 
it   is  not   the  duty  of  thle  court   to   ocAreU  through   th**  recor^I   to 
ace  whether   the  arijURcnt  la  borne  oat  by  the  record.     KovOTer.   we 
hare  oonoi<ler«d   the  e-rideaoe  In   the  reeord   and   are   olcar   that  tha 
flndiaf  of  the  ftoeter,   approTod  by  the  ohaaoellor ,   is  fully  war- 
ranted by  the  oTidlence. 

The  dafen<1aot  next   oontenda  that   thn  eentenoe  of  tha 
oourt   '*waa  eontrary   to   the  law  loid  the  aTidancOt"  and  in   au^iport 
of  thia   It  is  aaid  that  the  defeniaiit,  bela£  a  phy»ioiun,"8tar;da 
aa  one   cloae  to   the  hoaea  and  hearta  ol   the   ooiamaiiity,'*   and  that 
it  is  therefore  obrioua  that   the     iapoaltioa  of  the  jail   aentenoa 
and  the  Tine  of  |750  ia  unduly  aoYera.     this  ia  all  that  la  aalA 
in  euppart  of  thia  oontentlon.     the  raoord  ohows    :hat  tha  bill 
for   injunotion  waa  filed  Januury  17,  1927,   and  on  February  lat  an 
order  vaa  entered  enjoining  the   d^ftuixnX,   pending  tha  haarlag, 
frotn  oraetloing  jaedicine  or  aurgery  or  looating  a  hoapital  within 
eixteen  milea  of  the  Tillage  of  Palatine,     kore  than  a  year  after* 

warda,   m  Ootaber  2Z,  1933,   nfter  the   oaae  waa  heard  before  tha 
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Bftstftr  *  final  <la«r«t  vas  Antcrai  in  the   eh«ne«ry   eult  j^ntrpAttiftlly 
•nJoinlAg  th«  d*f*A(laut{   anl  th«  «Tld«n««  t*k«ii  1i«for«  th*  r>%«it«y 
And  %h*  report  oi'  ih«  «a»t«r  »&d  th«  finding  In  th«  d*«r««  «r*  th«l 
th*  attfondaat  had   oontlnaiilly  and  vlXfull/  ylolattd  both  th*  pr«* 
llmln«ry  and  th«  I  ioal  lAjunotloiuUL  ordara.     Una  arvldanoa  ahovt 
that,   and  tha  finding  ia  that   th^  vlel&tlan  vas  trillful. 

Undar  th^raa  olrcumatiu^aaa  w«  think  wa  would  ntt  ba 
warraated  in  filaturMag  tht  ordar  appaal«d  froai.     Tha  ardar  of 
tha  3ttp«rior  oourt  of  Cook  ooanty  la  afflruad* 
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PlalntilY  brotifiM  mlt  »galB«t  th«  d«r«odM)t  t« 
r#«0T«r  l93a«73,  b«lnc  Ui«  b&liai««  of  th«  purthas^  prle*  clalai  d 
%y  plalntlif  to  !>•  du«  for  laboratory  oqaipuont   and    ch«aiioalo 
•old  to  tlio  dofondaot,     Xho  caoo  was  triad  b«)'ort  tho  oourt  witkb- 
eut  a  jfurjr  atid   at  th«  oonolualon  of  all  tho  OTldonoo   thoro  waa  a 
finding  aiUl  jaitjjaoat  In  tiio  dofondaot* a  favor  and  plaintiff  ap» 
yonlo. 

Ilio  rooord  diooloooo  tiiat  In  SootMbar,  1987,  Dr. 
Rvnan,  vho  waa  eonrootod  with  tho  dofondant  h«api^al,   eallod  at 
plaintiff 'o  pl«.oo  of  buoinoao  and  bought  fretn  it  oquipment   and 
•hofttoala  for  a  laboratory  to  bo  inotallod  in  tho  4ofendant*a 
hoooital  at  69;>0  fiortk  Clark  atroet.  Ohleago.     At   that  tino  Dr. 
R««aa  oolootod  all  of  tho   «^ouipment,  wiiioh  eonaiatod  of  oovoral 
artlo}««,   and  thoy  woro  Shortly  thoreaftor  dolivorod  to   tho 
hoooital  wh«ro  thoy  woro  inotallod  and  uaod  ontll   oobo   timo  la 
May,  1938.     Xho  purohaoo  prioo  waa  about  #1150,   and  it  waa  agrood 
botwoon  plaintiff  and  Sr.  Ronan   that  tho  hoopital   ahould  givo  ito 
olrron  netoo  for  SlOO  oaeh,  Maituring  monthly,   and  the  aaall  balanoo 
waa  paid  in  oaah  by  fir.  Roman.      In  January,  1986,   oloron  notot 
woro  aigBOd  *Hogora  Park  Hoopital  by  A.  M.  Roatan*  and  dolivorod  to 
plaintiff.      In  Dooonbor,  prior  to   tho  ojMoution  of  tho  notoo,    tho 
•qulpnont  waa  daliTorod  to  tho  hoopital  and  thoro  inotallod.      In 
May,  192^,   it  aop«&ra  that  tho  hoooital  offioialo  loarnod  that 
Roaan  waa  not  a  dootor  and  ho  waa  avvoring  hio  oonnoation  with 
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th«  hoapltftX,   and  »t   that  tl«<i  thv  dttf«ndaiit  r^f ua«d   to  pajr  f«r 
th«  laboratory  oqulpaont  on  tho  ground   that   it  waa  not  puroliaood 
by  tho  hospital  but  by  2>r.  Ranan  indlTldually.     Ihoroaftor   tha 
iaatant  suit  vaa  brou^^ht,  not  upon  tha  notaa  but  upon  tha  opan 
aooount,  with  tha  raault  aa  aboYO   atatad. 

Plaintiff  eoatania  that  tha  juA^^ant  la  vronc  ^M 
ahauld  ba  ravaraoA  baoauaa  at   tha   tina  of  thf»  purahaaa  and  aala  of 
tha  laboratory  aquipaiant  it  daalt  with  Dr.  RoBian  aa  a  rapraaant»> 
tiTO  of  tha  hoo)>itaX;   that  it  aftarwards  dallTarad  tha  aquipatcnt 
to  tha  hoipital  vuara   It  waa  inatallad  imd  uaad;   that  it  billad 
tha  hoopital  for  tha  aqulpnant  and  racalvad  no  codsplalnt  froa  tha 
dofaudafit,  and  therofora  th.e  dofandant  io  aatoppod  to  dany  that 
tha   aala  waa  siada  to  it. 

On  tha  otUar  hacA,   tho  dafandant*a  pooition  ia   that 
all  af  tha  tTidanea  ahewa  that  Dr.  Ranan  waa  not  author isad  by  it 
ta  aaka  tha  yuroh^a^   and  that  ha  bousht  it  for  hlaaalft    that 
plaintiff,   in  dttaling  with  Or.  Ro»an  on   tha  thaory  that  ha  waa  tha 
agant  of  the  hoa^ital,   did  ao  at  ita  paril  undar   tha  wall   aatablitiad 
prinaiplo  of  law  that  it  waa  the  duty  of  (ilaintlfx,  bafara  extending 
eradit,   to  aaoartain  Roaum'a  authority,   if  any,   and  not  hawing 
dona  ao,   and   the  puronaao  hawing  bean  made  by  HoKan  for  hiaaalf, 
tha  judgaact  ahould  ba  affimad. 

Iha  eridenoa  ia  to   the  effaot  that  ia  OaaaMbar,  1927, 
Ihr.  Rouan  ealled  at  plaintiff*a  plaaa  of  buaineaa  with  a  wiaw  to 
imrohaaing  laboratory  aquipaant   and  oharaiealsto  ba  inatalled  in 
tha  Hogera  Park  Moopital,   a  aawan  atory  building  which  had  baao 
raeantly  eomplatad,  with  a  eapaeity  of  116  beda,   and  whia^i  waa 
than  being  aontluotad  aa  a  hoepital;   that  Or.  Reaan  atatad  that 
ha  waa  a  bro therein* law  of  Or.  i^aokXer,  the  preaidant  of  tha 
4afmidant  eorooratioa;   that  at  that  tine  it  waa  explained  to  Hr. 
R«aan  that  i^wre  aueh  equipaant  waa  boueJtit  by  a  hospital  or  ai::!- 
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lar   lxittltuiion»    th«r«  would  b«  a  diseotint  of  t«n  p«r  e«at,  whil* 
if  pttroh&std  "kj  mn  lndiTi4uAl   thtr«  would  ))o  no  dlooouat.     Or. 
R«aaai  otatod  tho  hoopttal  wao  ownoA  bj  tho  faAil/  •  thai  ho  vnA 
Dr.  Laoklor  ownod  tho  hoopltal,  whlob  woo  not  iaoorporatod,   and 
ihot  ho  woo  Author Isod  to  buy  tho  oqttlp««Bt  focr  tho  hoopitol.      Tho 
irarlouo  ortleloo  of  o^ulimoat  woro  oolootod  and  afterwarda  tho 
fiaanolal   otaodlng  of  Dr.  BoAaa/  and  probablj  tho  Rogoro  Park    v 
iioopital,  woo  InTootigatod  by  tho  plaintifl',   Inqulrloo  aado  of 
tho  Dun  Moreantlle  Agoney  and  a  banJc,  with  tho  rooult   that  a 
faworablo  ro  ort  wao  obtained  by  plaintiff.     Aft«rwardo  tho 
ffquipMont  wao  oont  out  to  tho  hoaoital   And  thoro  dellTorod,  stoot 
of  it  boiBg  roooivtod  for  by  J>r,  Homan,  who  wao  in  ohargo  of  tho 
laboratory  thon  bolng  inotallod.      ao«o  of  tho  oquipmont  wao  oont  ko 
tho  hoopital  by  automobilo,   oobo  by  pareel  poot  and  all  of  It  wao 
billod  to  the  Hogora  Park  Hoopital,   the  defendant.      The  evldenoo 
aloo   ohowe  that  tho  oquipmont  wao  In et ailed  end  tho  laboratory 
•porated  by  Or.  Beaan  in   oonneotion  with  tho  hoopital,   and  that 
billo  wora  oont  by  plaintiff  to  the  dofondant  hoopital  la  rofer- 
oaoo   to  tho  tranoaotiMRi  and  that  dofondant  *o  offioialo  know  of 
thio  faot  but  aada  no  eaaplalnt  to  plaintiff  or  to  any  oao  elo« 
■o  far  ao  tho  rooord  dloolooeo.     Thoro  wao  oone   ovidenoo  that  Dr. 
Ronon  oonduoted  tho  laboratory  In  hlo  own  behalf  and  aado  ohargoo 
to  the  hospital   for  oorviooe  rendered  by  hln,  but  tho  orideneo   it 
rather  mongar.     Howoror,   thoro  lo  no  intieation  that  plaintiff  haA 
any  netioo  or  knowledge  of  any  arrangonont  between  tho  hospital  and 
Sr.  R«aan  in  regard  to  the  laboratory.     There  lo  other  OTldonoe  in 
tho  rooord,  whloh  wo  think  unnooeeeary  to  adrert  to  hero,   all   in- 
di eating  that  the  dofondant  hoopital  know  that  plaintiff  ttndoroto*d 
that  it  wao  doming  with  tho  hoopital   and  not  with  Dr.  Roman  in* 
dlH  dually. 


In  tli«s«  olreuK8tM.ota  «•  think  th.«  daf^ndant  oiicht  ••% 
n«w   to  1b«  haard  to   say  that  th*  «qulp£ient   and  «heialcfila  vara  pur- 
ohaaad  Vy  Dr.  R«aaB  iridlvlduollj  and  th(«t  It   oatinot  ba  haXd  Ilabla. 
1  llaoham     on  A^^aaoy  (and  ad.)(   ••«••   34S,      246;   Thurbar  A  Ca,   t. 
4«<lffftW>   ^a  ^li*  167;  yabar>»m»tr  Co.   y.    DaaClar  Co..   191  111. 
240.     In  thM  Andiraon  caaa  ault  was  brouKht  I'or  a  bill  of  gooda 
ahippad  by  tha  ^itlaintlff  to   tha  4afandant*«  adJxaaa  om  an  ordar 
glvan  by  tha  dafandiAnt'o  son.     ?ha  aon  raaaivad  tha  goods  and  aada 
uaa  of  thMB  hliaaalf  without   the  knowladg*  of  tha  fathar  and  tha 
father  "vaa  Viald  liabla.      Tha  fathar  daniad  that  tha  aon  had  any 
authority  to  purehasa  tha  goods  and  furthar  dat;i«d  that  tha  aon 
had  purohatad  tha  goods,  but   thn  eourt   aaidt      *but  it  doas  not 
appaar  that   appellant  (plaintiff)  had  any  reason  to   auapaot   that 
tha  goods  ware  not  ordered  by  him.   (the  f>«ther.)* 

Ihe  judgment  of  the  Municipal  ooart  of  Chicago  is 
ravaraed  with  a  finding  of  faat,  but  ainaa  thara  waa  no  jury  and 
tha  ovtrwhelaing  weight  of  the  aTldanea  shswa  that  defendant  is 
liable,  the  eauaa  will  not  ba  re»«nded  but  jud^aent  will  be  en- 
tered in  thi8   court  in  faTor  of  plaintiff  and  against  defendant 
for  1938.73. 

JVBMSItT  RKYSR8BS  WIIH  A  flBDUO  Of  fACT 

AAis  iusmasMX  jmrEtfn  u  nzs  coubt. 

KtSurely,  P.   J.,  and  ^atshett,  J.,  aoneur. 


TSA's  %i>  wmmsf^  f'i»««      ^ 


»i  Jiuubnt' 
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MiCiilaAAi    CHUKTRAL   RAILKOM)  ) 

COKPAM^,   a   Cori.oT«tioii»  ) 

•••  ) 


A|>t>»ll 


JIPF&AL 


PAL   0  URT 


VS.  joarrca  o 
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BKLXniGSD  m  OPIJIQI    Df  THX  COORT. 


Plttlatlff  brought   suit   Rgalnst   the  d«fea:1ajit  to  r»- 
••▼•r  |4.>4.!Sc>   elai««d  io  be  daaiacee   It  h»d   6afit%ir4«(}  by  r*asoa  %t 
ill*  fallar*  of  tb«  d«f<<indiutt  to  daliver  tvo  care  of  eueumbera  en 
ill*  12th  a  treat   tean  traek,   at  Detroit,  k>iohli;aii,   vithln  the 
remacnable  and   oastosary  tlue,      The  ease  vaa  tried  befor«»  the 
•eurt  without  a  Jary  and  there  was  a  rlndins  and  juagaeat   in  €i*- 
f«BdAnt*a  f»Tor  and  plaintiff  appeala. 

the  record   diacloeea  that  two   carloade  of  eueuabers 
vere  transported  froa  Alftbaaa  to  Detroit,  plaeed  upon  defen'!ant*e 
]>eeh  teen  traek,   and  plaintiff  notified  of  the  arrival  of  the  ea* 
«MBib«ra;   that  two  daye  later  the  d«2*end»r)t  i»l.^«ad  the  tvo  eara 
a^ea  ita  12th  etreet  tean  trakok  in  INvtroit,  Mx^tm  tlie  mieiiKbera 
m%T%  reeeWed  by  plaintiff.      It  wa«  atipalated  that  dariag  the 
iva  days   ticse  the  naxket  for  eueunbera  dropped  so  that  the  valae 
•f  thaa  was  $4C4.S<>  less  thac  ii'  there  had  not  been  the  two  days 
delay. 

tke  bills  of  ladiaiE  aader  which  the  two  cars  aMvad  pra- 
Ti<!«d   that  the  def f>B<faot  railroad  shoubd  catrr^  the  euousibers  to 
Detroit  *tc>  Its  u«u»l  t^laae  of  ddllYmy,"   au4  plaiatiff  *•  positiaa 
was   and  ie   th:^t  the  asual  place  oi   delivery  v&«  on  the  12th  otraat 
track  iiad  not  on  the  iook   te^ui  traatc;   while  the  position  of  the  de< 
feadaat  is   that  the  asual  plaaa  of  dexivery,  as  tbontiened  in  tha 
billa  of  ladias,  aeant  either  of  the  two  tracka.     This  was  the   soli 
^uestiofi  in   the  case. 


r 


V- 


fOJi^O 


\ 

I 

-.«!&  «Z   jasafw^ttfl.  fcaa  ^^l^^oit  js  a^ir  snt^iii   fen*  ^'ftt  «    tu«iJlTf  ^T0«b 

.ai«S£4*w  XXiiaiM-lc  has   s«ti<*^  «*lLa«tiast 
€'si»4%«^»«    i^  s&saitr  "^olaaife   feT^ss^t  -siff 

•«s«  ^r«i«  ««ft&   9vi  ^dJ  ^Uiktist  tmhiiif  ^aiksi  'la  »llt(f  ssTX 

#*«Y1«  ^fiX  «u^   «b  a^«  ^-X^vXXo^  '£0  *e«X«s   iAiftn:  PSLi  ii-dJ   «i  txis  CSV 
9A9  ai  bBOmliamn  a«   ,\i»irUt«Jt  te  »OAXq  X«Mi«  Mti  j^«it}   «1  t«ftJMWtt 

•  X««    S^l   ««W   sii^       .ttiMR^    a«l   Ml?    t»   X»lillj»    ^OtfMK    ,;|alft«X    lO    9illl€ 


Th*  andiBjmt«4  •▼ldaft««  also   la   that  it  iraa  but  abavt 
tvc  bXeoka  ftvm  th«  pla«#  whare  tha  cars  v«r«  plaaad  on   iha  Soak 
taaa  traak  to  th9  ni.^oe  vlmra  thay  war«  two   Jays  l&tar  d«>ilT^ra4 
an  tba  li^th  street  traek.     Twa  Tiinesaae  vha  llTad  la  Cliicaco  gsv* 
t«>atiMaB7  to   tba   «fiaet  that  tbe  uaual  plaaa  af  tfallTarln^  yroduaa 
auan  aa  the  eucumbara   in  (question,   in  Detroit,   by  tUa   defesillHit 
railroad  vaa  at  tha  l':'th  etraat  Taasi  traaic.        But  a  oaraful  r«ad* 
lag  of  tha  teatlnany  of  thaaa  two  wltnaaaas  diaeloaaa   tha  faat 
that  th«7  had  littla  inrer^Aat lo<i  •&  tha  «rubj«ot  and   tliair  tetti* 
■ony  la  voiaatlafnotory.     A  vltuaac   far   th*   iafaniant  vho  llrad   !■ 
Datrolt   «A4  who  liad  b««M  an  adjaatar  and  apaoial   invaatlcatar  far 
tha  Clala  daparti&aiit  of  tha  dafeiadaRt  railroad  at  Datroit  for  a 
avofbar  of  3re«rs,    taatif  lad  ih«%t   th«  uaual  pl«4a  far  dollvary  of 
sii«h  ^rodaea  waa  at  aith«r  of  tha  two  yards,   and  that  about  tha 
sama  number  of  aars  tr«r«  delivered  at  aaaii  traek. 

2ha  aourt  in  daoldlni^  the   oaae  ffAva  jaora  crsdanaa   to 
the  taatlftony  of  tha  letter  vltsass  tlian  ha  414  to  the  t«o  who 
taatifi^d  on  bahalf  of  the  pl^lBtifJ  ,    for    the  reason   that   the  vit- 
Msss  fro»  Detroit  had  mah  sere  lAforoation  and  w»t  f:«r  nors 
fanlliar  -with  Uie  true  atate  of  f^scts.      And  upon  a  aareful  eesi- 
slderatlan  of  the  avldwsas  1^^   the   jooord,   ve  ara  in  antira  aeaord 
«ith  the  finding  of  tha  trial   eourt.     furthermore,  ve  are  of  ths 
•finlon  that  the  |»laintlff  ought  not  to  reoevar  in  thia  oasa  ba« 
•suae  the  f»«is»    aa   etipf»latei«    shoe   that  apac  tha  arrWal  of 
the  tire    oare   in   t>atrclt   they  «ere  el%eed  on  the  Pook   teas  traak 
and  plaintiff  leaned i^*it el y  notified,   tad   there  is  no   eYiieaee  in 
th*  record  <-   ^Ithougi'.  there  «a«  aoats  talk  by  oouneal   «  aa  to  vhy 
Uis  oiitouaJt»ars  rere  net  aceeiited  au   that  track.     7«o  daye  later  tlM 
Kallroad  eoBfany  KoTad  tha  ears  to   tha  12th  atreet  traak,  lAiieh 
vas  but   two  tloeks  dlstmit,   and   the  eTldensa  ah«wa  without  dleputs 
that  ana  traak  waa  »a  aacaaalbls  as  tha  other  snd  th.at  about  half 
of  Uia  9m3f  of  fu-oduea  ewaing  into  ^troit  owar  tha  dafandant 


te'MTi^Afr    t«i,9X   «\Sllt    OWt   •«»«  t*l<^    9T^>B(«   •«cXn    «^    6^    :i»«Yl   lM«t 

iUt  I'MKtitf "  #<ea  4Mi^»$   <*<«t^&   »£Ui*  g0iM««&  nf  Hl»&»  »rfl 

•tfr  <i«rt  <»4i^  «}  Mi^  Sil  «|j^l   t«4»iiii:« '¥»j^t^f  «jKt  lo  i^fi?»«li»»^   %id 
•#iv  Alii  tual^  fl(ft«Jwi  «iUr  «cvt   ,rUtal«X«r  9tft  to  'tX£d9tf  tte  f^^nif^t 

■  &ti3^  %r^t  *4(«r  ^«*»    .v-|j»^«t«^l«Jt  **««  £tft«kts  ^*i?  «ioTi»lf  aroiY  «««* 

Hitf  MbM  «i£4^  Kl  -z$¥«9«it-  i}^   i'.i>A  l^s&»  \t  tittle tt^  '^di  tMM  a^tul^ 
't«  Xftri-iift  »iU  .t^^tf  f«^    «Cbn:»    «{>«j<(X««^i}«    i«is    «ei*«l   »ti^  »»«»» 

•lflv«li^  fv9Ji9Mv  tm^fin  •tM^Jbk^fP  Mil  £>«»   ,«Mi«i»  •3S4*£$r  6«^  t»^  tMni 
tXniC  l»«tf«  imtli  bme  «M#c  <»fiJ  ««  t>i;«l«a4M««  M  ttwiCdAltt  •no  t«<tl 


railroad  vara  plao«<S  apon  either  of  th.«  two  trMrica. 

Tho  jttdKMMit  of  tho  Municipal    court  of  Chloai^o  la 
mtfXxm»€, 

AlflRKSB. 

Mo8ur«ay,   r.   J.,  und  IMtMlMtt,   J.,   cooour. 


.^^ 


L.   L.    fiCOLB, 


iippvlXant.        ) 


A.PP1AL  fKOM  KWICbPAL   COT 

07  ohicaog] 
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nn.   JU3TI0t  0*aOMiOH   DIKLIV&HID  TBX  OPUJIOB  OIJTHJC  coukt. 


Th9  City  vf  CiiloA^o,  \y  !«»▼•  of  court,   fUtfd  a  ^uMl* 

that 
tri»ln<il   ooapl«»lnt  agAlast  L.  1.  Beula,   oii«rgin|^iioul*  "ilA  than 

«i3d   there  aonrluct,   operate  ruoA  cmrry  on  ln».  broker  without  haTlnc 

obtaln«'(«  »  liconoo  to   to   ^o  In  Ticlttlon  9t  Soo.   334  of  tho  Chicafp 

MttulelpiiX  Cod«  or  192S*.*       A  Jurjf   v^io  ^a-lYOdi  ani   tho  eauoo   eub»ltto4 

to   tho  oourt  mho,  ^ftor  hearing   tho  o-vlicneo,    i'ound  tho  A*f*nAaxit 

fullty  ao  ch&r£«d  an^   a  Tine  of  I^SB.OQ  vao  JUcpoood.      Tht  dofoeidoDt, 

hftTlnc  l'ail««  to  pay  the   rino,   it  vao  ordorod  that  ho  ho  ooaflBoi 

in    tho  iieuoo  of  Cerr<»otioD« 

foctlon  384  Qi'  tho  Municipal   Codo  of  Chlcaco  X93S,   <sf 

9^9  violfitlor    of  whioh   the  dofor.'^ant  was  eonvietod,   io  ao   follovo: 

•384.      Inewrarco  Broker.)        Ar   Inoarsoioe  brrke»   ohall   in- 
elttdo  all  natural  ^eroano  vhothor  00  oncogod  in  thoir  indiyidual 
cmp-^oity,   or   ut   a  a»pa!b<*r  cJ'  a   i^ixn,   aftoooiation   or   oor;">oratlon, 
ongafred  for  01m ?re  or  othero   to  be  aoeurod  in  coi^otiating  ooiio 
tr-cts   lor   irsurainco  on   llvo«,  y^il'lini^o,   Vf:!**)©   or  other 
property,   inolu41ng  workmen '•   eoaipenoation,  poroonal   aeoidont 
%n<1   Usability,    pl«ito  glass,    ftutOi-.obile    Vi6.   all    Torno  of 
oaoualty  Insuronoo  and  fidelity  and  ouroty  bonds,    either  dl* 
roctly  or  throui^a  isjiy  other  broiter,   or    Ihrou^  m.    Insurarco 
agent,  or  with  any  inourarioo  oorapany." 

Th«  iaiplloation  in  tho  brief e  and  argimeats  filed  la 

thl«  oourt   io   that  the  oourt   found   tho  dofoniant  t,.uilty  of  aetiag 

ma  an  inouraneo  broker  without  having  paid   the  lioenee  fee   to  the 

Olty  ef  Chieage   «Bd  obtaining  a  lieoBoe  oard.     A  great  deal  of 

arguNont   io  indulge<i   In  by  eouiioel  for  bot^  cideo  ao  to  whether 

defen<tant  was  aetiag  ae  an   inouranoe  broker  witliin  the  aeaniag  af 

tho  City  ordinanaat   but  it  ie  obvious  that  all  ef  thio  argunont  Is 

inapt  because  before  the  oontrietion  of  the  defendiint   eould  be 

sustained  a  oharge  &uei  be  aade  against  hia,    and   there  is  no  eUarge 


Xd4C< 


ggaM.ijBfis 


^ItaA  lift  xili^u  ^tu^tiM'fh  9M  inHiio't   iiuixt  »d[<}   s^edS  »l    #tuod  ftliii 

aiii   ««   ••!  9«i»»ali  a^Ul    f»l»iq;  ;^aiir«(f  iMCiUj;w  xe^iorcd  %t>r\t?.tu9nX   sw   mm 

1»  iA«ft  4A9XH  f.      *biao  ociiAalX  a  iiatai&»i&  hstn   o^o  UO 


■•4*  ttgaintt  him  In   th«  oospl»lnt   ril«4l,     Th«  compIaIdI   (d:iarg*«   thm 
d«ftn(!ant  vith  th«  TlclKti«jB  o:'  ■•atlon  984   oi'   th«  Muiacip*!  Cftd« 
ab«YC  quoted,  tut   that   station   atteg^pts  onl/  to   daflue  v:   in»uranot 
1»rok«r.     OliYlouslj  tht  work  h«  did  1a   eonaectlon  with  th«  Inaurane* 
ta«ln«»t  did  not  wlelato  ■•otlon  934  beoauoo  th«r«  !■  aothlnt  In 
Utat  ootttloB  whloh  on*  can  yioXato. 

Xlio  judgntnt  •!'  tho  Jtunielyal   eourt  of  Chloage  !•  r#- 
wtraod  and  tho  oauto  is  rooMMidaA. 

JumtMD  AH!)  loauim. 

HoEhtroly,   P.   J,,   and  Uatehott,   J.,   eoneur. 


.»t«Xoiv  sm9  •1x0  fiolirfv  a«l#»»«  #«itt 


URB    COitVAVT, 


25?»  1i  Ay  isS 

APPXAL  yttOik   8UI  A^  P  « 

0/  COOK  (oumr. 


KR.    JUaTiCK  0»COW;OB  rakLXtWOD  TUB  OPISIOS  OJT  1101  COBRT. 

BX  thl»  «?P««1  th«  d«f«adAntt  ••*k  to  rrrtrt*  a  d*er«« 
•«t«r«<i  by  th9  Superlttr  court  of  Cook  eount/,  r«for»tn«  a  !••••  and 
•njolnlBg  tha  4«f«r.i«nt»  fro«  att«ptliig  t©  oollaot  a  Jttd0»«t  «•- 
t«ra4  i/i  th«lr  faTor  a«alniit  tha  coatplalnant  in  tha  Municipal  aourt 
•  f  GhiaafO  •«<'  iurthar  anjolning  dafaiidanta  tron  aaaklag  to  anreraa 
any  aXalm  agaln«t  tha  oo»plala«nt  tor  tha  u»a  and  o«cuT»»tlon  of  a 
bam  •r  garaga  located  In  tho  roar  of  1646  Waat  Chicago  aranuo. 

Tha  racord  dlaoloaee  that  on  April  30,  1912,   tha  ownar 
•f  tha  prwRlaea  known  aa  1*46  ta  1658  Waot  Chicago  avanua,   inclu- 
olva,   a&tarad  Into  a  wxlttan  loaaa  with  tha  ea»plainant.      Iha  laaaa 
corarad  a  puricl  of  tan  yaara  wltn  a*i  option  to  oxtand  it  to   fiva 
yaaro.     Iha  prwaioao  at  164d  waro  inproTOd  by  a  throa-otory  build- 
ing with  a  garaga  or  bam  In  tha  raa»j   l»eadiataly  adjaining  tfclc 
builllBg  on  tho  waat  tha  proporty  waa  Taoant.     Tha  laaaa  proridad 
that  tha  awnar  wauld   eonotruet  a  buiidiag  on   tha  Taoant  proparty. 
Thio  bulling,   togathar  wit;    tha  barn  in  tha  raar  af  W46  Waat 
Ohiaago  avaaua,  wora  ooverad  by  tha  laaaa.     Tha  building  wna  oob- 
•  truotad  wd  «a«pX«lJPaat  want  inta  poaoaaaion  about  Auguot  1,  WIS. 
and  paid  rant   to   th*  landlord  during  tha  antira  parlad  aowarad  by 

tha  laaao. 

Za  1983  tho  dofaiT-^anto  purehaaad  tha  proparty  known  ao 
1646  Woct   Chicago  awanua,    .*n"l   it  waa   otlpulUad  on  tho  hearing  that  a 
witnooo  for  tha  oonpl^inant  would  toatlfy  that  ao  demand  wao  u^ada 


C>  Cjp  w>« 
mm  M. 


ar&cx 


-/■•■:■.;    ,"'«if»r«  oa«»ii^  ^»*'»^a«ai  «*  *i*»X  a«  fiw«>«|{  •i>»lan»x^  ,.,,,    ,t, 


¥/  tha  d«f*niantt  on  th«  ooaplalniuit   for  any  rant  or   I'ar  a&y  eom- 
pat  aatiaa  I'or  tha  uaa  or  oaou^atlon  of  tha  barn  1a  tha  rear  of 
1646,   and  tbara  la  no  aTldarioa  to  tha  aontrary.     Counaal   for  tho 
Aafan  lanti  atatad  on  tho  trial   tliat  dofandanta  bad  rap«*.tadl7 
olalaad  ooi^ffiaatloB  of  eoBpl'^lnant  for  tha  uaa  and  oooufiatioii  of 
tho  garaco,   but  no  avidanoa  «ao  offorad  on  thla  polntby  tha  da- 
fondants. 

Tha  wrltton  loaso  aboTO  Montlonad  doaorlbad  tho  proml* 
000  ao  ld4»,   leso  and  16S8  Woat  Chloa«;o  aronuo^   and  tha  orldaooo 
ahowo  that  tha  proparty  In  tho  roar  of  vhloh  the  born  or  garaga  w»« 
looatod  vaa  known  as  1646  Wast  Chicago  avonuo.     Iho  bill  allogod, 
and  tho  oTldonea  provos,   that  thcro  was  a^  mutual  nlataka  in  draft- 
ing tha  laaso,   that  it  should  haro  doserib«d  tho  barn  or  gar ago  as 
boing  in  tho  roar  of  1646  Woat  Chioago  aTonuo,   and  thora  is  no  ori* 
donoo  to   tha  eontrory,  nor  is  thoro  any  aTi^uoant  that  this  is  not 
tho  fast.      Xho  oTldonoo  furt^J.or   shows  without  dlspato  that  tho 
oomplalnaut  paid  to   tho  landlord  tho  ront  for  tho  proi&ioos  eoTorod 
by  the  l«aoo;    >wid  obviously  if  tho  dofandanto  woro  oatitlod  to 
olaia  oo»ponoation  for  th«  use  and  ooeupation  of  tho  garage  or 
barn,   ooiapIalDant  would  bo  ooap»ll«d   to  pay  twioc  for   this  proparty. 

The   antiro  argonont  of  tho  (lofondants  in    this  oourt  is 
not  »«r«   ti>an  ono-half  pago.      The  point  arguod  io   that   *Courto  will 
tako  judicial  notioo  of  ttatters  of  ooiaeBtea  knovX^dgo,"   anA  tho  argu- 
■ant  ao«Bio  tc  bo   that  stNDplainaat  i^ould  hsTo  known   that   the  garago 
waa  located  in  tho  roar  of  1646  West  Chicago  aTonuo.      Iho  undioiputed 
OYldenco,  howov<>r,   is  that  tho  landlord  and   tho  ooapliiinant-tenant 
■ado  a  aistAka  in  tho  written  loaso    mt  there  is  no   erldenoe  to  tho 
oontrary  nor  io  thoro  any  argument  that  tha  oridonoo  does  not   sus- 
tain tho  dooree.     there  is  ns  nsrit  in  this  aopeal.     ▲  oloar  autual 
■iatako  having  boon  proven  in   tho  written  leaoo,   (Ktuity  will  dooroo 
ito  rofor:&atlon  as  was  done  in  tho   Inotant   case,   and  the  barn  or 


*l0  vjmt  miS  ai  tvutH  »d»  In  nttH»qtm90  10  mnu  atAi  tot  ntc 
to  tK}U2>>qtr<»««  &iie  ••v  «/r^  Tot  jrii«al«i^'  l^Aiia»«»a«  S^jKiaXv 

•iv»  %a  »l  pittas  him  t^ii&mA  99««»JU^  ^A»W  #Nli  1»  %«»t  6jit  m1  9iiJt«4 
<fo  <]^s«^^9  •<&  ^^  fiflii#«(;;u»«o  J^2i.««  viif  «>jf^  T9l  mi^MBtmfpmt  afct«£a 

,...,,,,     ■ry^v*,— ■■     .>.■.-*    ^,.  t. ,.»«.,...  ^,  ■  ■■--•tq:  a»»tf  a«ifwwt  t:!****!* 


garftK*  hATinc  b«Mi  l«»s«d   Xo  th«  •oatplMlnant ,  who  paid  th«  r«ni 
%h9T9tor  In  rull,   th«  d«l'cnd»ntt  ar«  ia  ••  position   to   iatorpooo 
ony  dofonso.     Whon  tlioy  purohaood   fbo  proptrtj  in  1923  tho  gorafo 
•r  ¥ani  woo  in  opon  poaootaion  of  tJ&o  co«pl&inant  and  oo  far  at  tho 
r coord  boforo  uo  ohovo,  no  domand  was  aiado  on  tho  oomplainaat   to 
pay  oOKponoation  uutlX  suit  van  b^oUi^t  in  tho  Jkunioipal  eourt  in 
Jfonruary,  1927. 

Tho  dooroo  of  tho  Suptrior  court  of  ^ook  Coux^ty  io 
affinkod. 

Modurely,  P.   J.,   and  katehott,  J.,   oonour. 


^ 


cJkroll,  setonptof  4  bossico. 


▼1. 

I.  aiTTLKR, 


PlAintirf  io  Krror 
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IFAL    COQXT 


MR.    JUSTXa  O^COnOR  SRI.IVBBD  TBI  OPIflCS  or  TSX  comiT. 


Pl*lnti!T  brcu^it   suit  againftt   th«  d*f«c4ant   to  r*- 
coTcr  $S0S.I1   olaift*d  to  be  due  it  a«  rwkX   sstat*  broker's  oo»- 
alssioas  for  tb«  UK«xiplr«4  tcraui  of  laaoea  obt%lnod  by  It  lor  the 
4«f«n4aot.       Thoro  *«•  *  trial  «lth«at  «  Jurjr  and  «  flndlag  aiA 
JltdiiRont  in  plalAtiff  *•  f«Tor  for  |200. 

Tko  record  dioclosao  that  ob  April  30,  1928,  plaiBtiff 
•ad  dofefidant   ootarod  into  a  vritten  a^trooveiit  froM  vkioh  it  appears 
that  ths  dof  «£daBt  vas  th«  ovnor  of  tUo  apartsHwt  buildiB«  Icnowa  as 
noaber  46&c   to  4656  ^oodlawn  ATe&u»,   Cnioago.    cor.sicti&g  of  sixtooa 
flats  or  apartKonts;    that  plalatiff  was  appointod  dof«ndant*s  ox* 
olvsiTO  aeont      for   tb«  o«ro,  aaRacoaoct,   Iraslnc  sad   sollootiac 
rants  froa  th«  proaisos  froa  'April  30,  192(i,  until  I   sail   ths 
bulliiag, "       Plaintiff  vas  to  reooivc  in  pa^aoet  of  its  sorrieos, 
threo  9or  eont  oa  all  routs  oolleotod  and  was  to  aako  aent^y  re- 
port s   to   dofendnxit.        ho   cootraet   also   eoataiacd    fcho    followiac 
paragraph:      *Xn   oaso  of  vithdr^val  of  Aana^oaent,   I  will  pay 
Carroll*   Sohondorf  &  Soonioko,   Inc.,   th«  rogular  Ubiea<o  Moai  ^tat« 
JBaard  o<MBaiasiea  on   ths  UAoxpirod  tern  of  now  or  resowod  loaaoo 
vhioh  havo  booa  drawa  by  Carroil,   oehendorf  &  Bcenioko,   las." 

It  waa   stipulated    that  cm  I^otr«Bber  1,   I92d,    ths  ds* 
faadant  sold   the  property  aad  thai    the  toBaats  of  the  bull  liag  hai 
eaiered   into  leases,   through  plalatiff 's  efforts,  vhioh  had  ost 
at  that   tias  expired.      Plalatiff  elalaod  eenaiesieBS  of  three  per 
seat  of  the  aaoant  of  the  rent  reserTod  by  the  lesMes,  whish  was 
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t)i«  r«gular  ChioAgo  R**l   Siit%t«  B«Hr<l  r»t«  of  oomisoloa.      It  wa« 
i^lrth•r  stlpttlfttod  tknt   nlMintlff**  ttatcnuit  of  olal*  "corroetly 
•  tat«o  tho  aAouQt  of  Ui«  Chla«(o  Hoftl  il«t«t«  Board's  doi:Als»l«B  «■ 
B%IS  unoxDlrod  le*04f,    to-«lt:    tvo  Iwndxod  and  flTO  dollars,   amd 
•l4Ttn   oonto  (laos.ll),    and   prior   io   tho   sal*  of  the  bttllilioc  by 
tho  dtfoadMit,   «ad   thot  tho  dof«^d«Qt  withdron  the  Maua^cse&t  of 
•aid  baildiJift  frou.  tho  Mainti  ff.* 

The  d«f«adoat*s  contoQ'.JLon  io  that  pXalBtiff  wa«  oa- 
titlsd   to  ae   oonaisoion  oftor  the  ooX«  or  tho  buildinc.  liiiah  «•• 
BoToaber  lot,   ond   that  olnoo  lU.!  of  plaintiff  *a  eiaia  io  for  tho 
•owoieoiono  dao  on  tho  unoxplrod  tore  of  the  loaaoo  aft or  AoTonbor 
lot,  plaintiff  woo  oatitlod  to  no  Judt^ent;    that   tho  writtoa  agroo- 
■Mat   ontffrod  iato  hotwooc  plaintiff  «i4  d«fon<iant  April   20%h,  abova 
■ontioned,  neaet  that   tho  plaintiff  vould  bo  eatitlod   to  ooaaBisaioBa 
for  tho  tmoxpired  tama  or  the  laaooo   a&ly  in  oaoo  tho  dofobdant 
Tolttntarlly  withdrew  tho  hulldiag  frew  tho  plaintiff,    aod  that 
alneo  the  withdrawal  waa  not  voluntary  but  by  Tirtue  of  tho   oalo, 
tho  Jtt<t^«xt  is  wrong.     Vhato-vor  ai^ht  bo  tho  propor  ooastructioa 
ta  bo  plaeod  upoci  tho  proTision  of  the  last  paragraph  of  tho  eon- 
traat  aboTO  <}Hoted,   in  oaso  tho  withdrawal  waa  brout^t  about   solely 
on  aooount  of  th«   oal«  of  tho  property  by  dofondoAt,  wo  do  not  paoo 
vpoa  beoauQO  the  stipulation  entered  into  by  tUo  partieto  on  tho 
trial   is  that  the  building  waa  irithdr^an  by  tha  daf«nd»nt  prior  to 
tho  aalo.      Xhla  being  tho  f&et,   defendant* a  oontantion   io  uritocablo 
and  the  jadgaent  of  the  iiuiUoipal   court  of  Ghloago   io  affizmod. 

AlFIRkKO. 

Maflaroly,   r.    J.,    trnd  katehett,   J.,   concur. 
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AP?SA1 


SlP.fRIOR   eOUKT 


Oi    COOK   CCLMIK. 


▼•• 

Romnu.  K.  Jojr^B,  DAisnr  x.  Joxiss, 

•t  al*,   tati4  R«KV«11  £•    Jone»  and 
D«iay  I.   J«n»»  b«lnc 

App«ll««0, 


MR,  JUflncs  o*ooiMS  Hn.X¥xxiB  THi  orihiQif  09  tn  ooomt. 


Ij  thla  iM;>p«iiJL  tht  ooMplalaact  •••](■  to  rvftru^  a  d«- 
•ra*  el    th«  Ouperier  oeurt  of  Cook  oounty  austaialag  a  gaocral   and 
•pattlaX  4«nurr«r  of  oortain  dol'andante  aa4  diaaULaalng  tha  bill   for 
want  of  oqulty.     Tha  queatien  for  daolaloa  la,  do  "a  tht  aaiaadai 
1»iXl    otata  a  oauaa  of  action. 

thm  bill  vaa  ooa  whiah  aought   to  foroaloaa  a  aaafaaiiio** 

llan  on  oartaln  proparty  oo  aoaount  of  tha  nen*pay»ai>t  for  a  garago 

eonatruetad  by  tha  ooaplAinftnt.     Xt  allogad  tbat   coaplalnaat  was 

tha  ownai*  of  a  vrittan  oontraot   #nt«rad  into  batvaan  tha  contraotor 

who  oonatruatad  tho  icaraga  and  tvo  of  tha  dafandaata  vho  wora  al- 

logad   to  bo  tananta  of  tvo  othar  dafar^^lanta  who  varo   tho  o«nara  of 

tha  proparty,   aad  that  tha  ownera  of  tha  pr«c(iaaa  knoalagly  par- 

nittad  tho  vark  to  ba  doaa.     Othar  llan  heidara  wara  aada  partial 

dafandoiit.      Xh«  bill   allaged  that  a  ooatract  for  tha  oonatruotioa 

•r  tha  garaga  waa  antarod  into   July  14,  1937;    that  tha  contractor 

oonatruotad   tho  garaga,   whlen  waa  aoaaptod;    that   oartala  pays^tnto 

due 
were  aada,   loawlng  a  balsjieo/of  $2ol.a0;    that  on  Auguat   2,  19?T, 

the  eontraot  waa  asoligicd  by  the  oon tractor   to   the  eoaplaiaant; 

that  tha  l«at  work  waa  done  on  August   3,   1927;    that  olalai  for  Ilea 

waa  filad  in  tha  elark*a  office  of  tho  (itrauit  oeurt  ef  Cook  county 

en  Aa^uat  11,  Ifii??;   that   tha  claim  for  11m  gawe  the  date  of  the 

toatraet,  when  thf  work  waa  coaipleted,   the  amount  due,   aad  a  auf- 

fleiently  oorreet  daaerlptioxi  of  the  real  eatate. 
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Th«  <ft«f«nAaBt  oont«nda,   ««  v«  luidtrstand  hi  a  Mr|rua«nt, 
that   otrtftin   •xhitiltB  w«r«»  «tti«oh«4  to  th«  orltiliiftl  ¥111  aaA  •!■• 
to   tho  supplincntal  bill,    and   tU«t  thoro  la  a  irarlanoa  )}4t«««i   aoaa 
•f  thaaa  ((ixhlblt*  mnA  tho  all«8ationa  oT  tha  bill;   that  tha  bill 
•llagaa  that  tha  oentr«at  w«a  anterad  Into  by  John  Talgor,   doing 
bualaata  aa  tha  Aaaa  Canvtruotlan  Cot&pAny,  whlla  tha  aentraot  at- 
t««ha4  AS  «a  ajihibit   to  tha  aar.andad  bill   ahava  tha   eantraotar  t« 
ba  tha  AMaa  Cenatruetlon  Caapaay;    oartaln  othar  Tarianoaa  ara 
polntad  out  bttvaan   ^ii9  axhlblta   and   tha  allagationa  of  tha  bill. 

On  tha  othar  h«uxd,   ooaplainant   oontanda  that  thara  la 
aa  auah  Tarlaraa  and  falnta  to  a  oopy  o^  tha   oontraat  vhlah  waa 
a%%a4^a4  aa  iSxhlblt  A  al  tha  original  bill.   In  which  tha  aontraatar 
la  aanadi  aa  Jann  Talgar,   dola^  buainaaa  aa  tha  Aeaa  Gonatruotlaa 
Oaaq^aaj.     fa  think  that  nana  al'  thaaa  oontaiitlona  ara  bafora  aa 
baoauae  An  axawlnatlon  of  tha  aaandad  bill   dlaelo8*a  tha  f&et  that 
no   auoh  axhlblia  vara  allagad  to  ba  att^ohad  to   tha  aaandad  bill 
axaapt   "Exhibit  A*  whloh  la  a  aapy  oi'  tha  aoaount  auad  upon,   ahawlng 
tha  total  anount  oi'  tha   aontraet  to  ba  ^231.80  and  a  pu^ant  af  990, 
laa^ring  a  baltmaa  dua  af  1^801  •  80. 

«a  think   tha  not! aa  of  tha  alala  for  liaa  fllad  with 

tha  Clark  of   tha  Clrault  court  vaa  la  ooapllanca  with  aactlan  7  of 

tha  kaohanlca'  1.1  an  Aat.     Va  ara  alaa  of  tha  aplnian  that  tha  patl- 

tlan  aubatantlally  ii>statad  all  that  tha  atatata  raqulrad.      In  thla 

▼lav  va  thlak  Uia  court  arrad  In  auatainlnx  tha  damirrer  ta  tha 

aai«padad  bill. 

It  follova,   tharafora,   that   tha  daoraa  of   tha  iiaperlor 

e?art  of  Cook  oouaty  la  ravaraad  and  tha  cauaa  renandad  for  aaah 

l*ttrthar  proaaadlaga  not  laconalat«3t  vith  tha  Tlava  harala  axpraaaaA. 

KIVXBSID  ASO  RHHAIISO. 

hasuraly.  i".   J.,   aad  iiatahatt,   J., 


(Irmfiuntk  nisi  h^if^tt^tthrm  »y»  ii«   , til^(t*tAt»# 
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OmoOl  nom  ao,,  a  corporation, 

AppoIliMit* 


APFXAL  ntOH 

OS'  ii^AOO 


MR,  msszouo  Ju»noi  McmffiiLT 

\ 

OILXVllDED  THE  OfflUtOU  OF  XHK  COURT. 

JPloiatiff  brou^t  iult  %9  rooovor  I'or  aorohaadioo  toll 
ond  doXW«ro4  to  dorondoAt.     Dtfondoat  did  not  dony  tho  doliYorloo 
nor  Xlaiillty  tout  I'ilod  m  plon  of  oot^erf ,   olAlniinc  thnt  iiM  aer- 
ohnndioo  in  oontroYoroy  wmm  of  a  yoer  quality  w)sloh  whoa  mo«A 
roottlt«d  In  looa  of  preflto  and  in  daatagoo,     Thm  oaao  was  tri«d 
btforo  tho  oourt  and  Jurjr^  tout  at   tHo  oonoluoloo  of  tho  ovidonoo 
tho  oourt  (11  root •^d  a  irordlot  for  plaintiff.       Judijnont  wao  ontorod 
th«roon  for  $10,678*65,  from  whioh  dofondant  appoala, 

Ihio  oontroToroy  arlooo  oTor  tho  eowMidity  oallod 
frit,  «hloh  is  a  elaoo  product  utod  ao  tho  baola  of  omafeoXvaro* 
Frit  io  mado  by  running  aoltod  glaao  into  watar  and  than  broaking 
it  up  Into   aaall  pioooo  about   tho  oiso  of  a  poa.      It  i«  than  put 
through  T(urioMo  proootaoa  of  grinding  and  mixing  witn  vator  and 
•thor  ingrodioiUa  to  tho  ooaoiotonoy  of  a  t^iin  paint  viiion  io 
oprayod  by  air  proaauro  upon  tho  mavorial   to  ba  onaKolod,  vhioh  ia 
thon  baJcod.     Tho  frit  wao  ahippod  wi\il«  in  tho  pan  otato,  what,  it 
io  iapeoolblo  by  inopooting  it  to  datoxiisiaa  vhathor  or  not  it  ia 
dofoetlYO  or  of  a  poor  quality.      Thio  mui  bo  dotonsinod  only  by 
tho  roaulta  of  tho  onaaoling. 

SkipuiOiita  of  tho  frit  in   c;viootlon  ocrjaeDood  in  January 
1927,   and  oontlnuad  at  Yarlouo  ti»oa  until   tho  following  8opta«bor 
inolttaWo.      Shortly  tfter  tho  Alpmoiita  in  JMiuary  dofoiidaat  «ia4« 
oonplalnt  about  tho  raaulta  of  onaaioliag  and  »any  oonforonoos  and 
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•ewminloatlontt  w«r«  h«ul  in  an  (%tt««ipt   to  locate   tho   eauao  of  tho 
trouble,   »)iioh  •••MOd  to  ¥•  ooaowhat  otooeuro,     Dofonflant  kopt  all 
ol'   tho  ahiiNiaott. 

Dofondant  arcuoa  that  (1)    tba  frit  vao   oold  iaM«r  an 
iMpliod  varrABty  that  th«  goods  woro  roaaonabl/  fit   for  tha  pur- 
poooa  of  produolnc  obuioI,   that^tho  oollor  know  it  irao  ordorod   for 
this  partlottlar  purpooo,   and  that  tho  huyor  rolled  upon  tho 
oollor'o  okill  or  jad^ment.      aootioa  IS,   paragraphs  I   and  2  of   tho 
Salos  act;   (2)   that  tho  ({ueitlon  as  to  v^othor  tho  unoatlsfaotory 
onaBtoling  was  eautod  by  »n   Inforior  quality  of  frit.ao  claiaod  by 
dofondant,  or   oauood  by  iapropor  faetory  oonditlons,   as  tostlfiod 
to  by  plaintiff  *s  wltn«ssos,  was  for  tho  Jury  to  dotonsino;   (3)    that 
dofondant  oould  koop  tho  goods  ani  olain  a  a«t»off  against  tho 
soller  for  daea^es  for  broash  of  varranty.      Soetlon  69.   Qaloo  M,ot. 

Xrsn  if  It  bo  assumod  that  all  of  thoss  points  aro 
sound,  it  vould  not  avail  tho    *tfonda&t  upon  thl»s  reoord,   for  tho 
roason  that  thoro  is  no  oYldones  upon  idiloh  Uio  jury  oould  fix 
ths  flsiottnt  of  danagos   suff nrod  by  dofoniant.      It  is   said  that  tho 
OQurt  inproporly  o>:olud«d  tho  dopoaltion  of  kr.   Jcoiobloafa  vhoao 
tostiJBoily  vcttld  havo  proTOi;  tho  aawunt  of  dajaagos.     Bvsn  if  this 
had  boon  admittod   it  would  hsTO  fallod  to  givs  any  doflnito  basis 
for   axlnj;  danagos.     Ijiebloeh  testifiod   that  his  oo«puny,   tho 
Iris  kotal  /uruiturs  CoMptmy,  had  an  agro«u.ont  with  tho  dofondant 
•oBpany  in  Juno,  192Y,   to  dolitor  a  oortaln  nunbor  of  onasolai 
door  b-ioks   an^   that  thsro  woro  soma  dofoots  in  tho  onanol  of  soaio  of 
thoai  anif   theso  woro  rojootod.     Vhon  HSkod  ao  to   the  poroontago  of 
rojootions,  ho  ropliod,   "I  would  not  bo  ablo  to  otato  that  dofi* 
nitoly;*   that  to  th«  boot  of  his   roeollootloa   thoy  would  bo  as 
high  as  7»  per  cont   •on  oo»o  days.*     tttSh  tostinony  would  only 
eall  upon   tho  jury  to   ,:ttoss  as  to  the  daount  of  damagos.     All 
of  tho  tostiiftony  rolerant  to   da»agos  was  nobulous  and  uncsrtaln. 


li^i 


ni*   t».i-K.^' 


.:i>iA£' 


3  a«Jtia*H      .Y^^'^'^t^*'  ^«  4»a«Ttf  tol  a«:^M»^a«t>  's«'i  t^iX** 


XXtt«  bXi^e?*  x*»0'«^'^«»'^'  -)*»::»«   a, 


To  maintain  a  elala  oi'  ••t-off  d«f«ndafit  autt  pro'W 
thM  itcmnof  danac«t  with  tU«  smlo  partioularity  and  dafinlt*- 
»•«•  as  If  ta«  v«r«  tha  |>Iaintifl'  in  a  eata  •••king  to  raaorar 
damages,   and  wh«r«  thar«  ia  no  oTidonet  on  vhioa  to  prodioato  a 
▼ordiot  for  a  oortain  amount,  it  io  propor  for  tho  oourt  p«r» 
•mptorily  %e  in»truct  tho  jury, 

^0  do  not  wioh  to  bo  undorotood  as  paooing  upon  tho 
▼ariouo  quettiona  raiood  in  tho  reopootivo  briofo  of  oou/. ool, 
but  for  tho  ooXo  r  aaon  Indiicatod  above  wo  hold  that  tho  trial 
eourt  vao  Juotlfiod  in   inotr.icting  for  tho  plaintiff. 

Matoh«tt  and  O'Connor,   JJ.,   ooneur. 


nuLrr  co/.  ) 


3tA<i 


(i^4:^  ! 


MR,   VXBSZIXISO   JUSnOI  U^iiUhUJf 
WLZTJUtX])  TSB  OPIJfrXOi  0#  Tilt  COWX. 


\ 


:>«f«Midant  b/  U&ia  writ  vf  error  ••«Jc»  thd  r«T«r«Al 

•f  a  ju<f(|ai«iit  *|i;«ln«t  aim  %t  $147u   aut«r9d  upo&   th«  Yardiet  of   tlM 
Jury.      CoBf«fttion  of  Jucl«9M«nt  va»  orifiin«uLly  «nt«r«4  on  a  not# 
•xaouttKl  liy  dtrMviMfit  to  th*  orA^r  of*  plaintiff.     L««v«  was  giv«a 
%•  icf«B4  Mfi'1  upon  trial   tin*  ju«l«ai«nt  v»»  «nt«reiJ. 

X>lAlcitll'f  is   ^  •orp«ratl«B  m^nk^mA  lu   tn«  riMa   ••iAt« 
l'U6ln«t«  loia  tH«  u«t«  r«pr ^satits  toroJc«rs'   fo«s  Qlai««tf   to  h«T«  b««i 
•ftTAAd  by  it.     fi.  y.   09Ml»rov,  l»«itMr  CX««li  ajid  dt«al*y  BspiBskl, 
irltatat«s  fer  plaintiff,   »r«  n«Bb«r«  of  t.n«  plaintiff  ocMspaay, 
^atlnaki  1»«1b^  it*  at  to  may.     l^afandant  avaad  proparty  aa  l^arahflald 
aTa»u«,  whara  ha  IWa4.     Jia  htm  aa  a«boolla«  stjun  eannat  rmwA  a«4 
haa  iiirioulty  in  undaratflunlin^  tha  ."JiilinJi  lMMiuaf;a«     DafenAaat 
t«atlfi«4  that  Olaak  oalXad  uq  hlw  at  hia  noata  and  inquirad  if  da* 
fasd«Bt*a  praparty  vaa  far  a&la*     Olaak  tliaa  teak  aia  in  an  autc^sio- 
luila  to  Jour  ar   riva  pictaaa  and  %•  4o48  tiauth  kadsia  araaua.     Da* 
fandant  Indlaatad   tbat  h«  nignt  ba  alllinii  to  axahuniia  hia  property 
far  tha  QwuMi  £.adsia  proparty  if  t«r»a  of  axahanga  wara  aatlafaatory 
ta  him. 

Tha  a'Tnara  oi   tha  r«apa«tivt  propartiaa,  with  tha  brbkara, 
nat  in  tha  Ql'tloa  af  pXaietiff  and  Baainaki  draw  ay  a  aontraat   in 
vhlah  dafandant  is  tha  aallar   and  i*atar  Siwinaki,  Kata  Slvinaki  and 
Btaalay  i^aJEoalak  tha  puroiEiaai^ra*     Jbaaiaahi   started  to   read  It  in 
laffXirii  l)ttt  dafar.dant  tald  hla   that  ha   eoaia  nat  andaratand  ^rfTy* 

thlag  in  thr  linHllah  lan^tta«s,   ao   i^^oiriaici  read  it  In  Fall  A.      It 


iiArf^V 


\ 


J^^H^f' 


■y  '    «V  T'f  •? 


'.''k 


«XJ«»^'<'^^  'ItlioiJiXQ  «ri7  ^*  «t«<fjM»iR  vtit  «ltllal«'Xi!^  i^at  •••s««tX» 

-    r;?/..j'b«;    OA    »tX    eei.  «!«X0       .•X«t  '    t^«««r«t<|    »^  iSL»ht»\ 

••a       ..9»imiiV»    •Xxb«>:^   It#v«a    SI^OI^    ©*    fn      (^^u    l,^.    ;?■?).     ■<<■.    Tsr.  .,     -ii    %it4 

.•ti«r  •# 

6«it«>^«   XjX#a:«(3i£     •rroKA^-1  ^iisejUU  t«XflW#S 

-X't«r«  hn£$9ffu  '    .0.'   '  XyK»(»  »ii  t«»i  mXst  kt99  HiMhm\9li  iat  it«XX««I 


1«  dat«4  i^0Tml»«r  19  •  i99f «  %«ajr»  %hm  •ignatur*  of  ih*  piir%l99  an4 

VIM  r«flord«d  itOTMibMr  21.     1^  proYl4««  tiii^t   tii*  d«r«a4«nt  ahall  p«y 

to 
♦X470  ••  *UroJt«r»jf«  !«••}•  tH#  oUi«r  party  al^p&y  f«iia.     Tk«  n*t« 

i«  qtt«fttioa  r«pr#»*cltiig  tli«  f««t  to  b«  o«i«  by  d«r«n(l«nt  was  «!▼•• 

•t    t)l«     •««•    tlB«, 

Th«r«>  1«  a  «tl«9ut«  a«  to   tlio   tonta.     I>«r«Bdant  aa/a  h9 
«»•  to  got  |7,C00  in  oAOh  and   el«ino  tt  haTo  boon  wialod  *•  to  d«r* 
t»ln  otHer  nattoro  wbioh  It  1«  not  noooooary  *o  oatloo  at  tho  oftso 
Kttot  bo  doolddd  U9on  anothor  i»oiBt. 

Plaintiff  vttot  rooovor,   ir  at  all,  by  vlrvuo  oi    tno 
oo«tr(Mit  botv«oa  tlio  oollar  ond  purehaaor*.      It  io  not  a  oaao  whoro 
plaintiff  hot  ^recurod  %  purohaoor  roady,  vIIIIak  and  ablo  to  bay 
a.>06  tho  toraio  propoood  by  the  «(»ll<ir.      Caooo  el  tod  by  plaintiff  on 
•ttoh  faeto  »ro  not  in  folnt.     ^oro,  olaintiff  did  not  prodMO«  ouoh 
a  purohaoor,  bat  Ito  olal*.  io  boood  upon   tho  oontraot  itoolf. 
l}A4or  ouoii  olr«u»otar.o««,  ttul«oo  It  oan  bo  otto«a  that  tho  plaintiff 
hfto  proeurod  o  Talid  uni  anforooablo  oontraot  b»two«a   Ham  parti  oo, 
it  hao  porfontod  no   oorriooo  ontitlinc  it   to   tho  foco  »«aaen«>d  in 
the  oontraot.     .yftt„fffWR  In,  ^fl^ffft.   »4d  111.   App.   fOd*.   Wllaan  vJlason. 

&••  111.  9fiAi  TTy^ftfi  Jt  yrMflftr.  i»^i  m.  ^aa;  JjiaiOiULJuJiAUiaiit- 
saaiiii.  as  ui.  App.  139;  carrpi^  y,  Lfafjtrfjip,  ito  ui.  app.  atd. 

Vo  hold  thAt  tho  oontraot  io  oo  T*«n«   *«ttd  indofioito 
od   to  bo  unonforooablo.      Tho  oontraot  proTldoo  that  dofondaat  a^rood 
to  oonToy  hlo  proporty  on  Marshfiitld  avonuo  at  n  prioo  of  149, cOO 
oloar,    Md  tho  othor  part  loo  aKr*«d  to  oonvoy  tho  uouth  /i.odsio  aro- 
nuo  ';)rop'»rty  at  $37^a««,   oubjoot   to  onoumbranooo  of  H7,0vO*     Zkd 
oontraot  prcYid»»  that  tho  oollor  (tho  dofondnnt)   a^irooo  *to  proouro 
a  f  irot  ttertc;a£9  »r  abowt  H9,^'^'«^  9T  noro  and  I'or  not  looo  than  S 
yoars  or   for  5  yoaro  if  pcoolblo  with  intoroot  at  d^  por  ona— , 
p%y«ibl9  oocii-annufilly.*     A  oi>  llaT  indof icitonooo   ao  to   tho  Aortga^d 
was  hol^  to  nako  tho  oontraot  uaiwofortoablo  in  dluha  ▼.  -i^iolioitif . 


'iis?^>     ^l»ii«^»^'!,l 


ttiOaBllL-  ■«•?>>•,■.    ^>i''^4ij^^ 


m  111.  aos;  :ffiftifjB  y,  P§§fim»  s»a  lu.  Bti. 

th«  «o«traat   furthor  proTldtat      **Thii  a«II«r  *!«• 
«cr«cis  to  !«»▼•  to  ih*  piurohAi«r  a  junior  aort^Kir*  «|gii«h  1*  t«  )»• 
•  9urohu«t  aonoy  norlifiMCtt  for  thtt  diffftrAno*  b«tw«fln   Ui»  ii«ld  firiA 
»ort«M«  MQ')  the  •qaity  of  th«  iHir«h)a»i9r  on  hl«  property."     This  i« 
Mftbiguoua.     A  sllKht  aon»ld«7«ttcm  shows  that  It   oMw^ot  nif«n  Xlt«r» 
•II7  i^fti  it   vfty*.     Th«  prlos  ajl  «*Li«h  th«  ••ll«r*t  property  was 
fixtid  v»p  I49»0C0  slttigur.      Thf  prlot  0!'  t)i«  fnire)ia»«r«'  property  ««» 
|37,C'<X),   euh^tfcX  t«  Mi«{m1»r*iteft«  of  117, co,   3«»Ytne  th*  «i|uit7  of 
th«  pur0h«s«rc  prop«iriy  si  |3C,0r>0.     If  th#  sclltr  pl«««4  «  MortKa^* 
0f  $13,000  sn  his  property,  his  •o.ult?  voald  ¥•  |31,oc;0.     Xhs  dlf* 
f»yeeias  betwssn  th«   sqult;/  pf  the  purotuAp^ra  •  $20,000  *  and  ths 
sawunt   of  ih«  first  wprtg«KP  of  |1Q,000,  wliieh  tho  sontrast  provldss 
t^Tt   la  da.OOOj  but  tho  aotual   diff«r«ne«  b«tir««n  tho  $80,000  •quity 
•f  th«  purohasorp  and   tli«  ISl,0iOO  priulty  of  tht  s^XXsr  la  9ll»000. 
Vbiit   th»n  l)«eoM«P  sf  ths  |9«000,   ths  diff«r«a««  \>«two«A   ths  |l?,COQ 
Ittiiipr  nert$mi[9  aiBd  thp  |ll,C»OC«  th«  dlfr«r»uo«  in  vsluo  of  thp 
irs«p««tlT<k  s^^ultiosy     Th«  oontraot  doc»s  not  toll  us, 

Vo  ore  »lBft   la  do  'Itit  «•  to  just  «)Mt  It  boont  by  tho 
o^ootaont  for  \hm  aolXor  *to  1<9«.T«  to   tho  parohMior  a  Junior  mort^- 
gm«:«'**     On  aiuit  proporty  la   Uiia  Junior  MortgA^o  to  bo  plaaod^ 
Tho  fr««t  that  m  fairly  olooo  |.;u«sa  might  bo  fcado  aa  to  what  wao 
intondod  do<^o  not  mak«  tho  oontraot  doflnlt«  and  onforooablo. 

Roaliaing  tho  unoortainty  and  awbigulty  of  tho  ooa* 
tr«tet,  Duabrow  vao  pontlttod  to   tootlfy,  giylng  kla  oonotmotion  of 
It.     Hlo  «u)sirora  woro  woroly  ooneluaions  and  hlo  toatlaoiiy  in  this 
T*>RvrA  was  inooaip«»tont«     Lpftwa  t.  Chloagg  Kys.   Co..  •»»  Ill«4Tft 
Fooplo  ir.   Oowpli,!.  934  111.   ftSS.      Iho  eonatruotlon  oi    tho  eontraot 
was  for  tho  court.     Caratotia  P*ofc.  Co.  v.   atorao  &  apn  Cf . ,  8M 
111.    3ftB, 

Vo  hold  that  tho  oontraot  vaa  so  oMblgueus  and 
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■■■TV',;*' 


lad«flnit«  ••  ta  li«  anaafor€««1»X«  and  tii«r«ior«  th«  tol*  •oBei4«r»- 
tt«»  f»r  th«  net*  suAd  vpea  faiXAd. 

At  ih«  oonoXuslon  ot*  th»  •Ti'i«nuA  tii*  doi  umlAnt  «tT«4 
tlic  Mttxt  to  invtruot  th«  Jwry  t«  fiod  lor  nXm,     thiM  timti^n  was 
•r«rruIo4  amA  th«  instruotlon  rofusod.     Ao  w*  ii*v«  liidi<M»t*d,   th« 
Miurt  ahetild  haro  foattd  that  th«,  oontraot  waa  unoot'oroo»bX«  ^nd 
tlunt  tho  oonoidoriktlon  fox  th«  not«  had  tn^roforo  failod*     It 
wm»  orror  to  don/  dofoniafit's  aotion. 

J^or  th«  reason  Indioatod  tho  Judt$»«at  it  rovorood* 
•si  o«  in  Xav  plolntlfr  o^iinr.ot  t<^oof9X  In   thlo  oovloa   Uio  oftuso 
la  hot  jToaonijIdd  »nd  Juil^^ont  of  q^  oapjot   lo   «ntor«d  Ih  this 
•oart. 

IIVIJIIIIB  A»9  JVSOIWT  07  lOL  CAPIAT. 

teotchott  and  O^Comiof,  JJ* ,   eoheur. 
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ZlBIAt  JUflOA»I*^4dttL&iatri»trlx  of  th« 

w 

CM.HuW  UAi^^AI^i  gvj;.i*;U^t\  CHICAOO 
UTY  KA^aVAl  CCiMPAlfy,  CAtUkXY  A89 
•OVTii  iJiiZCAifta  llAli.«AY  CiiMPAXY  Mi 
OCimillKI  87R1IST  itAlL^VAY  0OU?ABT, 

Dttfttitdantt  ia  terror* 


G34 


CJX7  COVf 


Hit,  jHumi^aio  JU!>TXGX  ve8imia.Y 

BKLXnntX]»  TttS  Ol^Ul&ii  ox  T'H7,   COUitT. 
K«bour  itttdscia     (h«rnal't«r  o«ll'»d  plalntirf),   a  youa« 
«4HMn  iila«tc«&  y«arit  of  «4«,   f«ll  or  v««  ihromi  fTtm  m  «t«p  of  % 
•Ur««t  aar  ovn«i|  «Bd  Oftrmitd  '^7  l^ftnttantt,  r«tt«lvlii4{  Injuries 
frcM  vi^ifth  tU*  dlttd.     Ih«  a^dtfilalttrtttrlai  of  hn  «st*%«  brought   tuit 
for  4ttOM«o«,     At  th«  aIof«  of  )«1X  tht  ovldoaoo  tho  oourt  lnttruoto4 
tlio  Jury   lo    find  t'9r  thtt  dofardnitio,   vhioto  ««•  ««oordiA»{l7   dano.     V* 
or*  ««k«d  to  r«v«rso   tho  advoroo  jui^ont, 

f3»o  naootion  for  4oi«riaia»tlo»  is  tho  Droprloty  of  tho 
poiroasptorj  in^truotlon   io    ilnd  for  tho  dofotsdanto.      in  tb«>  veil 
teo^n  oaot  of  ^mit  ^ffUr^  »  AaV^l  T>  ^^It  ««  XIL   20«,   tho  nlo 
io   ototod  that,    if  thoro   is  Msy   «VldOA««   In  the   roeord  frca  vhioh. 
If  it  otood  Aloa«»  tho  Jury  eoald««iihout  aoting  uarooooaobly  in 
tko   oy<>  of  tho  1»^«,   TlAd   that  all   tho  aatorlal  aTMrctonto  of   tho  dae- 
laration  have  ^oon  proron,    tho  oaoo  ohovild  ho  outetittod   to  tho  jury. 
*Vhon  a  motion  for  a  p^rmvpttry  inirtruetloa  io  aiado  by  tho  dofondant* 
if  tho  oourt  io  of  tho  opinioo  that  ia  oaoo  a  vordlot  io  roturaod  for 
tho  plaintiff  it  cmot  bo  oot  aoidc  for  «ont  of  any  ovidoaoa  In  tho 
rooord  to  ouotain  it»  a  vordiot  should  bo  iirootod.     if  tho  ooart 
lo  of  tho  ofinioB  that   thoro  io  ovldonos  in  tho  rooord  vhleh,   stM.fHt.f 
aloao,   it  ouffiolotit   to   ouetblB  ouoh  a  Tt^r-liot*  but   that  ouoh  a  Tordlot 

if  roturnod  isttot  bo  oot  aoido  booauoo  Mftalnot  tho  aiuiifoot  «oi|^t 


»«I4        4  <:> 


.  ;kk*.4  <u^<<,< 
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«^ee 


■<rX^i.SZ    J«»'lXi-UL-Zi   «ai    J«i>-i.' 


•r  all   th«  •Tid«ce«,   Ui*n  the  aw t lea   ak^iai  W  d*ai«4.      (0ii«4 
•49««).     T»  Held  eth«r«lM  i«  to  4«ity  to  pl»lntirf  the  right  of 
trlml  ^y  jury.     Th«r«  hmjt  %•  la  a  rvoortf  rrldvno*  ^l«li,  vtandiac 
«1«B«,  t*n4»  to  prof  all   th«  SAtcrial  »T«^rr  «nt«  ef  t)i«  dcclaratlMi, 
•ad  «)iidli  is  tb«r«rer«  aunieltnt  t*  mvtpp^rt,  mmxrtvnX  •r     mittaia 
a  T«rdl«t  In  fxr^r  of  plaintiff,   mnd  jot,  upon  tlio  wholo  rooord 
tho  OTidonoo  amy  »o  pvafoadoratoi.  «A»i»st  th«  rlftintlff  that  a  rordiot 
la  hi*  txf9T  aaniiot  oteunf  vhon  teottd  1»y  «  ;«otion  for  a  now   trial.* 

Xtoo  doolaratioa  all«g«4  that  Uobour  Hasoola     vaa  a 
paotongfT  on  dofendanta*   stroot   «ar ,    that   oho  ««at   to  tho  roar  plat* 
fam  aad  in  tho  «xtr«ioo  of  du*  oare  and  eatttien  for  hor  ova  oafoty 
vao  allg;btlBg  fTooi  tho  oar  «.t  Vlottraoy  otreot,  whloh  had  atoppod 
thoro  for    ;hla  yarpoao,  but  dorentJoRto*   oorracto  n»frlli«atly  fallod 
to  «iiT«  her  a  raaaenabl«  opportuaity  to  alight  hut   start«d   Uio  oar 
forward  with  a  jerk  hoforo  oho  ha4  tally  allehtod  therefrom, oo   that 
iAio  vat  throtra  forvard   irvm  tho  platfom  t«  tho  otr«ot«   theroby 
ottotaiclng  iBJurloo  'Vhloh  rooultcd  In  hor  doath« 

Tho  at,oidont  ha^poaod  ahoat   «l^Ton  o*oloolc   in   tho  ovon* 
lag  of  Au^naot   31,  192?,   at   tho  ii.toroootlon  of  Ko4»lo  avonua,  vhloh 
runo  north  r«ad  south,  and  noarney  «tr#ot.  fvhioh  runa  Daot  «ad  woot, 
ia  Chloago*     Plaintiff  and  hor  slotor,  hro.  Bagdadl,   tho  adainlotra- 
trlx  hero,  voro  »:3kOooacor  oa  a  ooathhoaad  Kadalo  av^iaio  oar.     thoir 
dootlaation  wao  thoir    ioim  la  tho  hlook  en   tho  voot  eildo  of  iwadalo 
and  a  littlo  aoutu  of  JPloarnoy.      Tho  oar  otopped  on  tho  north  old* 
•f  floarnoy  otroot,   aad  tho  doaialTO  quootioc   io  whothor  at   this 
tlno  plaintiff,  vhilo  In  tho  aet  of  allghtiag,  vao  throva  to   tho 
ttroot  hy  tho  ouddon  starting  oi'  tho  oar  or  vhothor  9ha  foil  or 
junpod  off  vhllo  tho  oar  vao  eroaolag  tho  south  erooovailt  of 
yioarnoy  stro6t« 

]>ofondanto  otruDt.ly  urgo  that  tho  taotl«ioay  of  tho 
tvo  vltnooooa  for  tho  pl;>lntirf  io  ao  vagao  «id  unoortaia  oad 
oontr&diotory  aa  to  havo  ao  probatlvo  ef)'oet  vhatovor  aad  honoo   tho 
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^•TwmpXorj  lniitru«%i«n   for  Ui*  daftr.danta  waa  proper. 

Iht  rirst  Htit«sa  for  pl«lntlM   was  i.ouia  Majowi,   whm 
t««Ufi«4  that.  h«  ira«  eu   th«  r*«r  platfprK  oi    Wix«  Q»r;    tkat  vliwi 
it  stoppad  at  yitunoy  stratt   "ane  I«ay*  (ill*  pXalntiff)    ^rwit««  U 
CO  <1*«B  off  tho  04ur,  1^0  voo  on  tho  full  otof  olrood/  -  tko  l«4x 
«ao  on  tho  otof  **•  aad  oho  woo    loldltttf  with  ono  hond  tho  iron  bor 
oBd  at  tho  oono  tlao  thmX  eonduotor  ristf  tho  1»oll  ond  tho  o«r  of  art 
to  CO  OB  fUlX   opood  ond  oho  foil   down  with  hor  faoo  forvardo,*  Aad 
acatft}      "oho  juot  wont  to  otop   Iowa  oc>  tho  grooad  fro*  tho  right 
otof  «tt(S   that  OMOoifti  th«  eonduotor  rtni;  tho  boll  and  tho  oar  put 
It   right  on  tho   opood." 

Kro.  Bacdadi  tootlflt^S  that  aho  Ti%ng  tho  boll   for  tho 
ooaduotor  to  otop  at  tlourney  otroot  aad   thoy  40 1  up   for  tho  purpoM 
of  olitfhtisc  th<!>r«:    that  hor  olotor  woat   firot;    that  hor  oiotor 
"toko  hor  foot  frcm  tho  platfom,   oho  wao  ^loldiag  that  iroa  board  • 
that  grab  tiniidlOt  ond  taon  tdao  4000  to  piat  tho  othor  foot  dova  oa 
tho  otoiro  on<i   the  oor  iaritod  and   otio  fall,"     Oho  oa^o  that  tho  oar 
vao  ot'itidlng  still  ^#n  hor  oiotor  otart<?d  to  alight. 

Xotiu  oV  tli'«oo  wiuxooaoo  woro  of  foroi^n  birth  ^mi  ori* 

iontly  hod  oonaldorablo  dilTloalty  in   tho  uoo  01    tho  Sselloh  laaguoco. 

Ihoy  cay*  othor   t«otijftOiiy  to   tho   i^fftot   that  tho  plalatiff  foil  at 

tho   oottth  orooowalk  of  flourrtoj,   ^ieh,   it  to  arguod^   ooU'U'ftly  eoa- 

trodieto   thoir  teotiaoay  tiiat  oho  foil  ao  tho  oar  wao  otortiag  frmk 

Borth  of  nournoy*     7h»  foot   that  thtoo  vitaeoaoo.  booouao  of  thoir 

BBOkilfulnoOB   In  uAdoroto&diBg  or   09ookine  iaglioh,    aocti&ini^y  gawo 

oonfuaod  or  oontradiotory  otatoaoatt,   «yO«o  vo   tno  woight  of  thoir 

OYiioRoo.     Both  of  thaa  tootifiod   oubatoAtiaXlj  that  tho  aooiloat 

happoaod  ao  allogod  ia  plaintiff '0  doolaration.     Thoro  wao  ooao 

•wldDuftO   toRillog  to  i^roTO  tho  aTori^oflta  oi    tho  doelaratloa   «nd 
tho  eottoo  ohould  howo  booa   oubiaittod  to   tho  Jury. 

For  tho  roaaono  indioatod  tno  Jadgaont  io  rovorood  oad   tho 
•auoo  roEMiBdod, 

SllSV»aje9  AMB  RKhiUIQiS. 

Matoiiott  ond  O*0oajuor,   JJ. ,   oonour. 
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WAilD  FtlRT,    A.   U,    XOVKaXHO 

«U   PALK  KIA6H  RIAL  M^TATa   CO.  . 

Atp«Il»««. 

MB.   9RB8IDIS0  JUiiTZCl  M«3UiU{LY 
BHuXYBUKS  THB  0?IIUUB  OJ^  TXX  OOQKt. 

\ 
this  i»  ftn  ««tlen  lu  tr«tpaat  on  th«  aatt  on  proaik«t 

trltd  l»y  tb«  eourt  without  a  jury,    «hl«k  found  i4«;tt.lB«t  tiio  plalB* 

tiff.      rro«  tbo  jud^pioat  of  mXX  oob1»^  ho  oppooXt. 

App«r«atly  no  laoao  «••  »ft4o   »«  ts  the  Pain  Boaoli 
BMkl  Xat&to  Co»9«B7«     ^I«intlff  otto^^pt*  to  fix  liability  for 
$40,000  OB  tho  othor  Aofotftdanto,  Ward  Porry  and  A.  ii.   Tovuoond,  by 
vlrtuo  of  aortain  nortua^co  no  too  ozooutod   and  dolivorod   to   tho 
plaintiff  by  tho  Pais  Boaoh  Roal  Batata  Company  ao  part  pa|»0Bt 
for  Florida  land   oold  to  It  by  plaintiff.      Xho  firot   Of'unt  of 
plaintiff 'o  doclaratioB  doolarod  on  thtoo  notoo  and   the  oooond 
•ouat  «ao  for  tho  balanoo  of  tho  parohaoe  prioo  of  the  proporty 
•laiaod   to  bt  A*itt  frou  all    tho  dof«udanto. 

Flaintiff  flrat  ar.^oo  that   tho   »vldoue«   ohowa  that 
all  of  tho  dofordanto  voro  joint  adirontur»ro  or  partnoro  in  tho 
purohaoo  or  tho  Ittnd  in  qu<»otion.     forry  and  7a«Baan4  (horo4ft«r 
oallod  dof «iidar.to)    doriy  thio. 

Tho  Pala  Boaoh  Koal  iotato  Coupany  io  a  Florida 
eorooration  with  an  eri'ioo   in  Voot  Palm  iioaoh,  i^orida.     Ooorgo 
0.  Vooro  waa   ito  prooidtnt  and  J.   C.   Chrlat  Ita  vioo-proaldant. 
ilaroh  7,   1935,   thla  ororporatloa  by  ito  Tleo-proaidont,   Chriat, 
vrote  a  lott«r  to  tho  dofordant  Tovnaond  in  Cnloai^o   to   tho 
•ffoot   that  if  ho,   7ovnoon4»  wiohod   to  oomo  in  with  tho  Pala  Boaoh 
Boal  Kotato  Cranpany  on   tho  purcliaoo  of  aoao  land,   "You  mmy  do  oo 
if  you    ^ot  <sit  onoo. "     A  rough  oitotA  plat  wao  onoloood  to£Othor 
with  a  otataaoat  ao  to  tho  prloo  tho  ooapany  waa  paying  for  tho 
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nr^l^artj.   Th*  lAU«r  further  atatcd  tix&i  the  aoMyony  attst  ratalB 
full  pov«r   to   VAll    tta«  propart/  wit<i«iit  ooasultinc  Ui«  4«f«n(Uiit», 
«<l,    "How,   if  y«u  want   to  go  In   this  w«]r,  c«t  t»usy.      I  r«paat,  «• 
•r«  buying:   It  our««lT«a,  wh*th*r  you  r;o   in  «r  not,   but  Juat  to 
tihttf  yott  that  w«  mf  a  cood  bunoh  of  svouta  »•  will   let  you  go 
00*90  on   tho  aboto  d«al.*     Xho  X«tt«r  aloo  otatoi  that  tHo  ootsp-uiy 
vaa  *pttttlag  «p  ISOOO  this  &:'tornooB.*< '«  Tharo  will  b*  bo  aortgl^o 

to    OitfR** 

Plaintiff '•  Florida  attoraay,  kx,  £ryaa,   tftatlfla4  that 
iho  «al«  -raa  e  BouuA«t«4   "around  kareh  •»*     0«  thlo  <Sat«  tho  not«s, 
part  01'  vhieh  ar«  tho  oubjoot  aatior  of  tai«  oontro-veroy,  vera  oxo- 
Ottiodl  an4  4olivoro(l  to  pl&lnti ff  by  tho  PalK  Boaoh  fioal  Sotato 
CoBpauy  by  ttoorgo  C.  Mooro,  proaidont,   undor  o«al,   <u)fl  aloo  a 
BMrtgaKO  by  th«  oaoto  eonpany  to   ooouro   tUooo  no  too «    und  a  doo4 
orao  doIlTorod  by  pi  Ala  tiff  running  to  tho  Pal»  Boaoh  fioal  Xotato 
Oooipany.     karoh  ISth  Townaond  wrot«t   to   tho  PoXk  Boaoh  Conpany 
aooooting  th«  propoaltioo   to   tako  a  half  Ictoroot  in   tho  proporty 
and  fluolooin£(  ohooho  of  lir.  Porry  and  of  ttlAaolf  ao  an  initial 
payaent.     On  aooount  oi    oono  objoetiono   to   tho  titlo  of  plaintiff 
a  portion  of  tho  oaoli  payttont  waa  not  nado  by   tho  Pain  Boaoh 
Company  until  about  April  1, 

Xho  trial  court  eould  proporly  oonoXudo  that  whon   tho 
firot  lottor  wao  vritton  to  tho  dofondanta  by  tho  Pain  £oa«h  Iionl 
jSotaio  CoarpsMiy  on  haroh  7th,    tho  eonpany  had  alroady  oontraotod 
with  plaintiff  to  buy  tho  land.     Tho  ota'vonnot  that   tho  oonpany 
wno  'puttine  up  #S000  thio  aftornoon,*  among  othor  liko  ozprooolono, 
proTOO  tiJ.0.      It  io  p«rtin<»nt    to   euftgeot  that,  altnouifh   thio  oontraot 
wao  in  writing,   it  »aa  not  produood  by  plaintiff  upon  tho  trial. 
Tho  letter  of  iitaroh  7th  wao  ai^  offer  to  lot  dofot^danto  have  a  ono> 
half  intoroot  in  tho  tranaaotlon,      Tho  otaonont,   *wo  aro  buying 
It  ouraolYoa,  whether  yon  go   in  or  not,.**   ohowo  that  tho  aolo 
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pur«h«.««r  was  th«  PaIb  B«»oh  Real  Is  tat  •  C«s.p«n7,     Ih«  e«iirk 
oottl4  find  that  th«  purobas*  va«  oontiaubutvd  About  J»ax«ta  9th,  vh«o 
th»  BotAs  wltf.  th«  Mrtgac*  w«r«  txaout^i  miU  l«21v9rftd  by   ihlt 
•eapafiy,   whioh  wat  about  a  woek  b«fero  tho  dorandanto  indloatad  a 
villiBeJiaat  to  go  Into  the  nattAr.      Xh«  Ibtarott  and   some  of  tho 
BOtoo  weir*  paid  tjy   th«  Pal«t  Btst^h  Real  liktata  4;o»pany.     PXalntlff 
toctlflvd   that  he  ^Id  net  k&c«  vhoUvov  i'arr^  aad  Zevuaand  woro 
atooolatoA  with  th#-  Haln  i^aaoh  CrOttp«acy  U<   tho  purorxaao  of  tho 
proi^f«rt7.     Iho  reo'^Ti  viil  not  Justify  a  oouoiuaxou   that  Vorry 
and  Tovnoond  woro  joint  adT«ntaroro  Ui   tho  purahaao  of  tho  land. 

ADothor  rt^aaa  ^uj  plaintiff  eaiuiot  provali  io  thai 
vmA*T  %h0  KofotiabXo  Inatmia^uto  i^vot  o^il^   tho  parti oe  to  tho  papar 
aro  Xi'iT'lo  on  It.      P:ikrai;2-av»li  3a,   ohvi,jtor   '44,  proTidoo  that,    "Ko 
ptfaon  it  Ii^T3lo  on  the  lastiMtoaoti;  «i-*ooo  vitfitaturo  do^^^s  not  appoar 
thoreoB^   exoopt  a»  heroin  oth«r«rio«  ^>cgrvuly  providod."     Tho 
MMd^tlc^no  Tiif«rtfid  %o  d6  hot  IuqIu^o  auoh  b^toa  ao  arc  horo  undor 
•MftlUratloa.     ^^L'/^oy^V^  Y«  >AgH4iiiy',  Atmvtt  .kK^§%.  V».»   3S9  XU. 
▲pp.  Sir;. 

Tho  eoort  pr^p^srly  «jioludod  oubooquout  l»ttoro  vlth 
rof«rf»n«;«  to   tho  dxaXiAgo  b*t«oe»    tho  doiendxmta  and  tho  l^ala 
Boaoh  IKtiil  Kotatt  Coapxay.      Jiidoubtedly  JPorry  ond  Towootnd  woro 
liito?»otod  in   tho  UAttxiX  aX'tisr  ii^aroh  Idth,  but  lettoro  «Ttor  this 
data  would  not  bo  roX^rout   touohiac  any  olaia  that  thoy  var« 
liabXo  on  tho  notoo.     thoy  ocuXd  aot  in  any  »aonar  oatabliah  any 
prlTity  of  oontraot  with  tho  pX«iatiff, 

rXaintlff  proflontB  a  numbor  of  oaaoo  touahlac  part- 
norohlp  r«Xati(»aa,  but   th«oo  oaaoo  for   tho  Moot  part  invclTO 
ohanoory  procoodingo  for   sai   aoootmlinf ,   in  wlUoi^,  of  oourao,   aXX  #f 
iho  oorroopondonoo  botwoou   tho  allocod  partnora  io  eoapotoai,      8«oh 
citatlono  aro  not  in  point  in  tho  oaao  boforo  uo,  whoro  pXaiatiff 
••oka  in  as  aotioa  of  Xav   to  hold  dofondanto  obXigatod  upon  tlui 
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It   Ic   RitiA   tnot   th«    Bubstqucnt   I«ttttr«  of  th*   parti** 
•r*  ad»lii»i1aiX«  as  tundliifi  te  sanport  th«  •••end  Munt  ^rtiitb  •IaIbs 
tt  r««oT«ry  f»r   th«  arpitld  beaiuaat  •f  th«  puroh«««  prio*.      A*  w« 
h«v*  alr«»dy  said,    th«  sale  to  the*  Pals  Beaoh  Real  Xatate  Cesvuiy 
waa  eoDMuaaated   aoa«  anpreelablo/  tlaa  before  Perry  and  Tewneeni 
vent  into   the  matter.     The  plaintiff  had  aoeepted  the  Pa^jBi^naoh 
Oeapaay  as  the  purehaaer  and  the  oontraot  of  Dttro>iaee  ha4  been 
•xeeuted.     Ve  knew  of  no  rule  ef  law  viiioh  would  permit  a  reeoTory 
•falBst  parties  eubeequ«ntly  aequirlng  an  interest  in  the  Hatter, 

There   oan  be  no  recovery  on   the  theory  that  the  Pala 
Beftsh  CoMpany  elgaed  the  netce  as  t^ents  for  Perry  and  Te«n*end. 
Where  as  agent  ai^^na  a  note  vhich  is  accepted  by  th^  payee  and  it 
•ubee^ently  dOTelops  that  the  agent  was  astinn  for   an  undiedoeed 
principal,   it  h&e  bnen  h  rid  that  no   aetlon  will   lie  against  the 
frlnelpal.     R.ans«?!r  y,,,J^.9XR^¥^A  ^^  «•   "^f*   8.   846;    Cra<r.lP  t,   l,ovell. 
109  "J.    3,   194,      And  that  is  true  of  ccntraets.     falaJx  v.   kurr^y. 
167    Ul.    238;   Gar^lnor  v.    i3he>cX<;toif^.    293   111.    App.    33S. 

Sssie  soKplaint   is  uade  beeauee  the  witness  Irady  was 
not  p«rMitt«d  to   take  the  stand   rer   the   third  tine  to  aedify  his 
previous  testistoay  a«  to  th«  ti»e  the  sale  was  oonsuioiated.     Thie 
witnsss  ha4  failed  to  produoe  the  original   eontraet  of  sale  and 
had  already  testified  as  to   the  date  it  was  oonsujc£.Ated.      It  is 
largely  within  the  dissretioa  of  the  trial   eourt  whether  or  net  • 
witness  shall  be  reealled.     Anderson  XTafisfer  Co.   v.   Pmier.  174 
111.    231.      the  trial   iourt  eoKAiitted  no   error  in   this  resoeet. 
tfn  if  the  tritaess  had  testitied  that   the  papers  were  first  plaeed 
in   eserow  but  net  aotually  delivered  until   after  April  1,   it  would 
not   ohaTige  the  legal   situation.     The  liability  of  the  maker  ef  the 
notes  is    ilxed  at  the  time  of  the  eserow.      amith  v.   Ooodrieh,  16f 
111.   4«.      And  if  plaintiff  delivered  hie  deed  in  escrow,   it  was 
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^•/••<!  hi9  i»ow«r  to  T#««1I   It.     ftnHffl>"^flfrUtn,HRi  ^.  Jtrtitt,   9JJ 
111.    •80;   OrQP»wia<  T.   aronir»Xd.  3C4  111.    11.      Th»   aalr  vm  a  e<Mi- 
«lu4«A  transaction  on  March  vth,   so  f^r   ««   Uic  llabilltlcp  of  tk« 
fartloa  voro  ooBattmiul. 

Th«   oTldtnoc  dooa  net   •up};)«rt  plaintiff '■   ulaia  tbat 
d«f«n4mnta  V'mrry  inA  Tawnnond  woro  nkgmnnA  la  'buciacsa  uador  th« 
nam«  of  PalA  loao^  Mtal  lotato  Compuny  prior  to  karoii  lAUii,  or  ^t 
•ny  other  tla«.      Xhoy  troro  Intarootod  in   ta«  prorito  of  tbo  trans- 
act ion  but    this   1«   ««tir«ly  41ft«rant   iron  holding;  Utat   tL*y  vers 
•R4«C«4  In  buaintoo  undor  the  n>m«  oi   ^^aim  i»«aoa  r;««l  Jtstato  CoKpaay. 

Th«  orly  ebllgution  upoc  tlit  no  too  or  for  wij  unpaid 
>al%ri«o  rwsta  upon  th«  I'ala  BaaoJn  I-toal  isotato  Oo»pafiy  itleno.     ¥• 
ha^o  not  dlaouoood  nil  oi^   tho  poiAto  u*49  oy  roftpaotivo  eouKsol  but 
li»T«  only  r»f '^rrod  brlofly  to  tiio  uadwlyini^  ftnom  ftUiaii  aaom  to  us 
dooialTO  oi'   tho  isaao.     V«  hold  tliat  th«  t'xO^iM^  oi'   tu*  trial   oourt 
«ras  propar,   and   tho  jadgjamit  is  affirmod. 

Katehett  and  O'Connor,    JJ.,   oonour. 
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kf>9tAL  IBCK 


tlQAaB  BTtSZAE, 


marvKRCo  rtrr.  opiiizoit  oi*  tsn 

Thin  It  0on*tHlng  pt  a  «uaq^«iioB  •«••  to   '^taattf  ^1 
C».   ir«   5»tjKi«»k.  nKURV«r  9ST99,   1«  wtxi^  mn  •ftluloa  has  b««n   ru«i 
thla  <}«]r»      ^  tlu»  pret«nt  case  up^n  trl»l  th«  v«rdlet  xtmm  in  tmyr 
of  th«  dAfAciMOt;    fr^M  th«  Ju'l/jiont   ther»c&  plaXntirfs   appeal. 

'Th%  cotttract  of   the  pXaintiSTt  vlth  Ut«  deiencSaBt  vas 
for  th«  cxohAne*  of  thftir  respect W«  r««X  f>rop«rtl«fl  and  r««it«di 
that  «a«h  pturty  tlti<»r«tp  hmik  «x«out»d  a  Ju<!iSK«at  oata  iar  |&,0<iO  aa 
Iiqttl4atad  dasaagaa  in  oi^aa  althar  pmxty  r«fuaa4  t«  parfom  Ita  p»3rt 
of  th«  e^atraet*      In   thla  oaaa  'Plaintiff a  took  Jadgnant  aKainat  4a-> 
fan<!ant  ^7  confeasioo  tm  tha  ^'SfCCO  oato  i^Wtn  1>y  liimt  whloh  ju  ig* 
niant  »»a  »at»aai)(i«ntly  Vtt.ettta4  aed  d«f«adant  |{:iTan  l»aY9  to  dafaad. 

It  1«  adisKittad   tUat  4«f«>eAiki3t  r#fua«d  to  ko  t£urau.gk 
with  lh<»  «xclittng«  of  property  for  tht  raaoon,  aa  ha   olaiatai    that 
ha  waa  to  raa«lva  a  oartaln  >«aio-4at  in  oaah  vbloh  «aa  not  forth- 
ookIrk.     Tha  court  vaa  avHotitly  of  tiiO  aytyiioa  that  tl^'O  ooatraat 
vaa  BO  rttt^M*  t^t.-i  ixi«ufu.lt«  aa  to  ho  aaooforo'^abla  and  apoa  aiatioJi 
41  rooted   iho  jury  to  return  tt  Tordiet   in   f^Tor  of  dofon^aait,  and 
Jui«p»«iiit  waa  oiitaro^  ao«(;rdingly« 

In  tha  prior   oaaa  wa  hold  th«  eentraot   to  bo  «i«ifat#«* 
Kblo  «fid  in  our  oplolon  aaid: 

*Sh«  ooBtraot  proYldoa   xhnt  Aofoadant  abroad  la  aonvay 
hl«  proporty  on  Marahfi«ld  av«tiu«  ai  a  prioo  of  l49,C(iO  aloar,   and 
tha  othar  parti «»o  auraed   to   oonvoy  tha  South  ^^odola  avauue  propartgr 
at  $37,  .00«    Aubjaot   to   anwuEtbranooa  of  (^17,u<}0.     Tho  aantraat 
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|ir«Tl4M  ih«t  in*  ■•ix«r  ( th«  d«r«n<lAnt)   ««r«««   'to  pro«ur«  a  first 
a«rtffa««  of  *b0«t  Ha.oOO.OO  or  sort  And  for  not  Xooo  thoa  S  jrooro 
or  for  6  youro  if  pooolblo  with  Intoroot  ot  §i  por  oorius,  pojublo 
oo«l*onriU>ikIIy« '     A  olmilAT  lAdof  inito&ooo  tto  %o  Uio  aort4(oco  vaa 
liolA  to  Aikko  %h9  ooatroot  iMi«aforo#oblo  in  9Xiikfk  y.  Bioliokj^.  S35 
111.   aoat  i-on^on  ▼.  X>oorln^.  985,  UX.   9^9. 

'mo  eoutraot  furthor  proooodo:      *Tho  oolior  oloo 
•4prooo  to  looTo  to  tho  pMroU&oor  o  junior  iMrt^o^o  «hioh  io  to  bo 
o  pMTohaoo  ttOBoy     orttfoco  fur   thw    Ufferoooo  bot«ooii  tlno   oaid  firot 
■•rtfOKO  ond  tho  oquity  of   tho  purehaoor  on  hio  propnriy. *     Xhlo  io 
■aVlsttOtto*     4  oll4(ht  ooooldortttlon   oiiovo  that  it   oannot  aoon  11  tor- 
oily  *b«t  it   ooyo.     Xbo  pr loo  &t  vUio£^  tho  oollor*o  nroporty  woo 
flxod  woo   440,000  oloor.     Tho  prlco  of  tho  puroh«o«ro'  property 
vOki  $St,000,   oobioot  to   onouMbranooo  of  |17,00(^,  looking  tho  oquity 
Of  tko  purohotoro*  proporty  ot  #B0,0OO.     If  tho  oollor  plbood  o 
Mrtitoso  of  |lft«000  oo  hlo  property,  hlo  oqaity  would  bo  |31,(X«. 
Tho  differotioo  botwoon  tho  nqulty  of  tho  purohooort  •  ^30, uX)  • 
oad  tho  BMOunt  oi   tho  firot  «ort£0«o  of  |18,QOO,  whieh  tho  ooatroot 
proYldoo   for,   Io  |2,000,  but  tho   «Mituol  diff«»xonoo  botwoon  tho 
ISCfOOO  oiiuity  of  the  puroiioo«i:ro  end  tho  ]|^31,(.^>0  ooiuity  of   the 
oollor  io  |11,(jOO.     Vhot  thon  boooeieo  of  tho  |9,0o0,   the  differenoo 
botvoeo   tho  |a,()00  junior  «ort^a«e  and  tho  |11,C)00,   the  difforoaoo 
In  Tftltte  of  tho   ■■■     reopeotiiro  oqultloo?     Tho   eontroot  doee  not   t«ilX 
no. 

"Vo  »re  «ileo   in  doubt  oo  to  jont  what  io  m^aAt  \/  tho 
oipreohieot   for  tho  oollor    *te  leoT»  to   tho  purohaoer  o  junior 
04irttf«£0.  *     im  whai  property  io  thlo  junior  aorttjogo  to  bo  plaoodY 
Tho  foot   that  a  fairl;;  v  Xooo  i^-ueoo  ali^t  1»o  modo  ao  to  what  wao 
Intendod  do«o  not  m»kn  tho  oontraot  definite  and  enforooabXe." 

It   io  well    oettlod  for  a  oontraot  to  bo  blBilaK  it 
miot  bo  dofioito  In  all    its  provisioao  and  vhit  io  partieuloriy 


.fj»^  .ifl  (fSw  .j|^Mi2ii.»»uSUailMSL4  *'-■•'"   »^^* 
:.< '   ■  '   •■  ■>  "»»i|*'««y  »i^  m  «*•*«?» t«i^  «iii^    ■•  •  •■  '  U^f*  auBtar  ?>o*  «j^»,v -.tm* 

63.:^-  ,.iu.>, t?,  «jrfj»  ''tis  «i*r  'Xl^iXil  ^t  «ftXX*l 

safiMU'j- ifVi^  <{^0»ii.|  ««#*«»  mi^f.^:-xc'jii  ■s-^i^a.-i,  „^^ii'^i8i  tfi£ji   v*»»v««<(r 

■     n»«  itMi»  ♦»&{  *ifilj!.j««  »»*j»w5v  «r»>f>':<  x^"^^'^'^  *«  *'*<'''^   ;r»-?1;  «ifr 


tru«  wH«T#  r«»l    ••t*t*   U   liiyolT«4i.      OMff|.^  y.    -ffP'PftY ,    107  III. 

111.   A9P.    8991   ftliaVHi^i  Yt  A^tytAf  >  X88  Ul.   A^p.    US;  lUttlLJU 
j^jtLtt,   40   Ul.    49P.    9371    ftwrtH  T.   *^»m»    84    III.    891}   Q— fb*rrY 

Tt  mu«?T>  T«  111.  »»»j  -^lirtff  T.  >»if;u»U  3»»  III.  a02j  YjMatJt. 

faCUaU  14«   Ul.   444t  fimUHW  Y.   MuntY*  l^l   Ul.   449;    ^»hr«»w,id 
Y.   yif^fflt  «▼»  Ul.    M7. 

v«  holi   that   th«  isatftuat   oontraot   la  ao  vacua  aa4 
in4afinlta  In  Ita  t«ma  »a   ta  b»  ucmroraaabla. 

far  the  r«>«aofi  In  tlaatad  va  hal4  tixat  tha  trial  aottrt 
pronarly  lf:ctrutttc4  for  ih*  4af<»a4«ot  and  tha  ju4iipa«l  ia  affirMad. 

4fyzium« 

Mattfhctt  aft4  0*C«Miar,   JJ. ,   a«>n«iir. 


.  'J  I  VU   .irftffifMBIift'    tT'irjtfftf^'    Jtmimmi  #1  ^^Aiitft  ■!<»•« -«*W«ir  fttftl 

^i-iy(!y>ii  i^^  •^f^  «o?  8fti  wiiiii>Mipi|i-  ^t  i3imfiti«aiiii  i9^-c  .....  ...... 
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FlalBtiiTt  In  J£rror. 


0UATI8   7.   MOOPJdl, 

nalatiff  in  £rror.  ) 


UK.    JU87ICI  MATOUXTT  DKLIVlERaS  7KB  OPUIZOll  0/  THK   COUHT. 


oo 


John  8.  Knftohtvl   tWmt  a  Mil    agalaat   Charl««  H.    an4 
Sarali  Shapiro  and  eth«ra  to  foraoXoaa  a  trust  d«»<l  which  eoarayHl 
lots  S4,   S5  and  £6  la  bloek  4   In  adri^aiot  *■  aubdlyicion,   (;hloa««, 
to  aaour*  notwa  of   t-ht  ^apiroa  rcpresentiag  an  lndabt«4n«a«  of 
Is, 000.       JucUdftimt  orttiitoro  and  othar  parties  inttr«ata4  v«yo 
■a4«  4artr;<!laKta,  wor«  a«xrY«4,   appoarad  and  anavarad. 

Tha  -^apiroa  fiiod  a  pXea  whieh,  hawoYor,  «aa  narar 
■•t  for  haarlnK,      tha  oauaa  waa  put  at   lasua  and  without  objao- 
ilMi  T%tmtT%t  to  a  ai&atar,  wha  haard  tha  avidanoa  and  nada  a 
rapcrt,   to  Khiou  no  objaatlona  wara  filnd  bat'ora  tha  aaatar  or 
•xca:?tlona  bafora   tha  ohanoallar, 

Xha  bill  waa  Iliad  'ii^^^mSkW  16,  10^7.     Pacdl&g  tha 
proaaadlnsa.  wlt>Jdut  obj motion  a  raoalvar  waa  appelctad  for  tha 
praniaaa,  whieh  vara  iiaproTad  ^x^^  in  part  9oaupi«»d  by  tha  Shaplroa. 
On  Auguat   Si,  1928,   without  obj faction   fro;*^  tmy  party,   a  da«raa  of 
foraoloaura  waa  antarad.      Tha  B;ji»tar  aold  tha  praniaaa  and  filad 
hia  rap«r%  af  aalo  and  diatrlbuilon,   abo^lnf  payataitt  to  eonplaln- 
aat  of  |61Sl,d2  «nd  a  daflclecoy    'ua  to  aomplalnant  of  #W.B3,   far 
which,  without  objtotlon,  Jud^^ont  waa  antcrad  and  tha  raport  (alao 
wltliout  obJaetioB  fron  any  of  tha  partiaa)    approwod.     On  Janufury  4, 
1989,   again  without  objection,   an  ordar  waa   iwitarad  that  tha  raoalTi 
pay  a  cour>an  not«  of  ^316  dua  on  tha  t  irat  nortgaga. 


■f^is  o 
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^a'^!f»^i-io*i 


On  U%y  7,   IVat,  Heopcr.  vko  w»s  n»t  a  party  sf  r««crd 
in  th«  trial  oourt,   sued  out  this  writ  •!*  trror.      In  hit  ••alga- 
a*nt»  •!'  arror  h«  aaaartt  that  h«   la  a  Xmrv  ianant,   a  auocaaaer 
in  Intareat  af  tha  8ha|»iroa  «n4  an  aaslenaa  al*  aartain  af  iha 
Jadifpiant  orwditora.       Ha  proaaautaa  thla  writ  ai'  orror  alona,   an 
ardar  of  aairaranea  havioft  baan  antarad  aa  to  all  tha  dafandants. 

Tha  oot«a  vhiah  tha  truat  daad  vaa  ((,iven  ta  a«aura 
wara  Juigmant  notaa,  and  tha  bill  avara  th»t  priar  to  tha  liliac 
tharaof  an  Saptanbar  6,  1927,  he  oonfaaaad  ju  ^i^vnt  upon  tha  aaaa 
for  18917.49,  but  that   aoBplalnant  had  raoalvad  no  nonaya  or  pay- 
aant  on  tho  ^udt^ent  whatavar;    that  a  baililT*a  aala  vaa  had  oi'  tha 
roal   aotata   (Mid   that  oottpl  ^ikinant  purohaaad  tha  aana  and  raoalvad  a 
•artirioata  of  aala  I'ron  tha  bailirf ;   that  thia  aartirioata  waa 
raaordad  and  waa  h«ld  by  eomoXalnMnt  aa  I'urthar  aaourity  for  tho 
paynatit  of  tha  notoo. 

Tha  plaa  ol'  tha  Shapiro  a  avarred   that  a  ju  tenant  had 
boan  antarad  upon  tha  notaa  an;  that,  an   axaoation  isauad  and  waa 
lariad  an  lota  %K^   25,   26  and  27  in  blook  4,  «harafora  thay  daniad 
tit*  iurladiotlon  of  tha  oourt ,  and  Hoepar  now  aontonda  in  thia 
•ourt  that   th«  notaa  and  nortgaga  wara  diaohargad  by  raaaon  af 
thoM  proooadln^a  on  tha  p«tjrt  of  ooaplalnant.     Thia  ia  tha  prAneipal 
orror  aoaignad  and  arguad.     Authoritiaa  froai  othar  atataa  ara  oitad, 
which  wo  do  not  doon  it  naoaaaaxy  to  diaauat  at  langth  ainco  it  ia 
%ho  wall  aatabliahad  rola  in   thia  atato,   ragardlaaa  of  what  tho 
rulo  nay  bo  alaowhara,   that  tha  ranadlaa  by  foraoloaura  of  a  sort* 
Cng*  ih  oquity  and  a  suit  upon  an  indobtddnaoa  aaeurad  by  a  sort* 
gago  at  law,   rjj*o  ooneurrant  roftadiaa;    that  tha  aaso  may  ba  foliowod 
oimltanooualy  or  auoeaaaiwaXy  and  that  tha  axaroisa  of  ono  ra«>ody 
do«»a  not  bar  tha  othor.     Jfiah  w.   Uloway.  184  111.    Sd;  Hnnlo  w. 
Bondy.  173  111.   308;  Hanry  i>.   Uodi^a.  171   111.   Xpp.   IC;   t^t^fli^tl 
Tltla  A  Truat   Co.   w.    Kdmip.   197    111,   App.    2M. 


^^11*$  »j^  Ow'    i«i-x<ii  i'jKxU  e's^vi'!   ix/1^'  «e(i^  bmt'  t99iQSii.  iema^iii  •«•• 
•«tfl  »/i;>   n9^,u  $a)»as^tu%  £><»««?« laoo  '>a  ,rS91  ,•  Iim4t>mi9(^  tun  t99fsii 

««v  ft^iidill^itev  slit''  '  U^'<t  MSt  «»«'£  «!?&  .  -  iit^Dt 
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■Jill* 


nie  mmatwr  In  hit   ■t*t«M«i3it  of  th«  aooount  ^atwoac  xhm 
partiva  I'ound  that   eoaiplalnant  waa  antltXad  to  tyo   allovaneo  of 
12580  for  repairing    tha  building;,   daoorating  tha  flats  and  f%T 
installing  a  nav  radiator,  window  franaa  and  tvo  Aroola  haatara; 
that  ooaplalnant  advanoad  said   aum  hy  an  ordar  or  oourt  firat  ha4 
and  o%taln«<1;   that  tha  advanoaa  wara  naoaoaary  imd  propar  uniar  tha 
tarma  of  tha  truat  datd  and   should  hs  allowad  aa  a  part  of  tha 
prinoipol  indobtadnaos,   and  tha  daoraa  a&axaa  tha  aaaa  final. 

Hoopar  eontando  that  tha  eourt  arrad  in  daarasin^  that 
this  s\m  Should  ba  addad  to   Uis  indsbtadr^«ss  of  coKplulnuht,   and 
■aya  that    Ui«r«  Is  no  allagation  in  ths  bill,i'in<llng  by  tha  mastar 
•r  a  daora«»  or  any  aTid«r<ca  showing  that   tha  trust  daad  author isad 
aoaplttinMst  to  aiaka  ouch  rapaira  on  th«  pra&isss  and  to  aharga  tha 
saaa  aa  additional   indabtadnaaa;    that  th^rm  is  no  proof  or  finding 
that  tha  aaiount  allsgad  to  hara  h99n  paid  waa  tha  fair,   eustoBuury 
and  usual  oharga  for  auoh  rapaira  or  that  tha  asms  wara  naoaasary 
to  pr9m9Ty  tha  aaeurity  of  Knaohtal.     Attsahad  to   tha  bill  la  a 
eapy  of  tha  trust  daad  by  whioh  Shapiro  waa  obligAtad  to  k*9p  tha 
pranisaa  in  rapair. 

Tha  qut'atlona  of  faet.wa  thinJc,  ( aoauaing  that  plaintiff 
^  error ^^  ^^*  right  to  b«  h«ard  upon  tha  iasua)  isay  not  be  eon- 
aidarad  in  tha  aboanea  of  ob4«otions  before  tha  Master  or  axaap- 
tiona  before  the  chancellor.     Wallter  ▼.   C.   k.   k  »,  K-   COf .  199   111. 
App.   610}  Sahrke  t.  attbiek*.  190  111.  166.     We  are  not  unaware  that 
thia  rule  doea  not  apply  where  only  the  legal  oonolusion  of  tha 
aaater  ia  questioned  aa  a  propo&ilion  of  law.     Slrar.it  y.   Allan. 
44   111.   488;   V^  ^UX^  Yt   ^^A'^tarbp^t^wi^.   203  111.   198:   OHiaUL.!. 

cMI>ff%g9  n%^9  ^  "^ynit^  ^9«»  830  xii.  373. 

the  decr»«>  of  the  Circuit  court  ia  therefore  affiraed. 

AFFIBMSD. 
UaSkirely,  P.   J.,   and  0*Cennor,   J.,   ooneur. 
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1.    DAILY,  _ 

DAILY   and  VRAI^CIS  L.  \aILY«  ) 

D«fcs;4*Dt«  la  Srror.        } 


BS.    JUSTICai  MATOSStT  BSLIYSmCS  THX  OflMlOU  OF  IXI  OOORT. 


On  Auf^nist  10,  1926,   ooApl^iawai  Jo»«pli  fi.   Daily  fll«4 
la  th%  Clreuit  court  oJ'  Cook  county  a  creditor**  bill  ba»«4  upaa  a 
J«4iPMai  ia  hi»  favor  «b4  aeaiaat  Aafandaai  V.   J.   Villiaas,    «Dt«r«« 
la  tk»  Circuit  court  of  Peoria  county  oa  liov*ahb«ir  o,  1920. 

Zho  bill   stat«4   Ui9,x,   the  judjijieAt  vao   for   th«  sua  of 
^15,9Pt)  «nd   costs;    tUat  a  transcript  of  tho  Ja<l(^«Rt  was  duly  filed 
and  docii^stod  in  tho  ofric*  of  th«  clerk  of  tkc  Circuit   court  of  Cook 
eeunty;   tlaat  oxoeulioa  issued  against  tho  dofond^nt   and  v«a  doliTsrod 
to  tko  sheriff  of  Cook  county,  ^ere  dofimdaat  rosido4,   and  «a«  by 
tlio  Aoriff  returned  eliolly  unsatisliod,  he  certifying   Uiat  ho  could 
fiad  BO  property  in  his  oouaty    whereon to  levy  or  to  make  any  part 
of  tine  MMunt  tliereof. 

fhe  other  oTorsoato  usually  aado  la  bills  of  this  kiad 
were  also   set  forth,   a»d  IMward  isernahl  aad  Uerald  A.  holfoa  were 
aado  defendants,   it  bein^  averred   that   they  held   in  their  nesiea  roal 
estate  which  was  in  fact  the  property  of  the  principal  debtor, 
VilliaMS,   and  which  should  be  subjeoted  to    the  oatiafactioa  of  tho 
Jadtfseat. 

i^MBMBa  iesuod  against  the  defen4<«nts  and  waa  returaed 
as  serwed  upon  Willi bbm  oa  Aaifust  14,  1926. 

Deferidaat  Rolfee  appeared  and   answered,   doayiag  that  he 
held  any  property  belootiia«t  to  Villi  ana. 

Beraahl   answered,   adaittiac   that  certain  prcBieea 


^  /*■"==*    c***-^ 


ttatOO  tl^&y9L.^y.:lM 


is  noqti  Mifti  _U-^Qii   )Lq&'4  to  itv^  Jfiis^i^  •^  All 

fe9aitu**"S  »*"»  h:i9-,  i'.;i4  .  3-*  £«».  9ckr  ^^jutJU^  ^iimatl  «ao»^^ai* 


4«aorlb«d  In  th«  bill,   %o  vhio/i  hm  h«14  tk*  r«aord   tiil«,  v«r« 
h«ld  by  hla  for  ih«  u««  und  bMB«iit  of  d«'f«D<}tint  VlHiaaa. 

Villi  am*  «ii«w«r«d,    urnrrlm^  tk»t,   oxoapt  by  ih«  bill 
•  f  eoKplalAt  h«  had  aot  b««n   inforacd  %s   to   tho  entry  of  th« 
jmigmmixX,,   tho  filing  of  tho  transoript  theroof  in  Oooli  ootinty  or 
tho  roturn  of  the  oxooution  nor^ao  to  vhothor  tho  JudtfAcat  wmo  1b 
fkll  foroo  and  unoatiofiad,  but  dOiiylBg   that   tho  full   anouat  of 
tho  JudgiBont  wao  oquitably  duo.     Bo  admitted   that  Bornahl  held   tho 
titlo  to  tho  rool   ooiato  in  ctaeatlon  in  trust  for  hia  and  that  ho 
was   tho  oolo  otmor  of  it  aubjeot   to  oortaia  lietia  und  eortain  other 
•suitable  proeo^diago. 

▲  further  defenao  interpoaod  by  tho   ^nawor  was 

thai  oofinlftinant  praotiood  fraud   in  onteriag  Jud^paoBt  oa  tho  note. 

note. 

Whiek  vao  a  Justn^enl/    The  Msawor  of  ViiiiaHO  avorrod  that  tho  aoto 
was  dolivered   to  Iraiieio  L.   Daily,    a  brother  of  ooi&pladnaAt;   that 
at  the  tlao   tho  aote  vao  doXivorod  Beraohl  had  oxomttod  aad  a«- 
knowledgo4  a  doed  ooavoying  tho  proBlaoo,  eith  tho  aane  of  tho 
gracteo  loft  blank;    that   the  aaid  note  aad  dood  wore  deliYored  to 
Iraaoia  L»    Daily  undor  an   a^i^roeiaeait   that  ho*  VilliaBs,   should  psj 
tho  note,   or  in  oass  he  did  cot  that  Fraooio  L.   Daily  had  fall 
authority  fr«a  hia  to  fill  in  the  na«e  of  tho  grantee  in  aaid  doo4 
and  aoeopt   tho  deed  in    full  payaaat  and  aatiafaotion  and  dieehargs 
•f  said  note,  etiion  in   sash  oaoe  i^ould  be  oaaoolled  and  surrondorod; 
that  Trancis  h.   Daily  during  tho  aboeuoo  of  Villi  Mas  frsoi  the  ;$tato 
•f  Xlliaois  and  without  hia  knovlodgo  aad  sonooat,   and  ooatrary  to 
Itis  sgroeaiOBt,   filled  ia  tho  blaak  in   the  deed  with  tho  ntm»  of 
•saylaiaaat  as  graatoo  and  filed  the  deed  for  rooord   in  CooJC  oounty 
OB  Ootobor  16,  1935,   anr)  that  by  roaaon   thereof  the  note  -?as  fully 
satisfied  and   disehargod  and   should  hawe  been  oaDe«ll<*()   and  sur* 
r<aidorod  inotead  of  Judtsent  bplag  entered  thoroon. 

Xxai^tions  to   this  anowor  for   ooandal  and  iapertinonos 


,d--i-.iiiif    *09ife««*'t»/i    '!«    #j^«.».«<|    bSW    »«»    *•<•::«     Ttul    ffXi;     rrf   bl9ti 

XXid  *ii#  t^  *4^«»x©  ^is^d*  salti»v*.    ^kftt***!**  wav-^ltll* 

^d  SufiLS  htm  ^&  %6*i  i^ty^S  sti  tK^i^a^op  mi  mat^  Immx  mU  ^^  «0i4 

--era?    ^:u^^*    .»:-•:.-  ::i.'    &itg   iA»«IT«i  ]N)f9'^iX»^    «**  »!©«  »^    9«14'    <WJi'"    t* 

3r  f^ut.  to  h^?**Bri  tmrmhimt 


yrm  fll»d  by  th«  o«aplainaiit,  «ki^  ««r«  ■tt«tala«4,  miovpt  th« 

first,   ••eoad,   fourth   «i4   fifth  paragraiihs,   cuDd   the  al«x^  order*4 

t«  «x9unc«  th»  ••«ua<iiil«us  and  iap«rtl/i«it  «»ttars,   oa  JaAu»ry  3,1927. 

Oa  Jaauary  6,   1927,   d«r«iid«nt  Viiliaas   fll«d  a 
ore«a-bill  aakia^  d«f«iid*atB  th«r«t«  tta«  ««Mplailn«nt  Jos«plt  S. , 
Traaai*  L.   aad  I>rusilla  R.   Daily.     It   act  Hf  in  aubttano*  th«  •■a* 
aatt«r«  «liioh  h%4  b««n  •xpangiNl;   averrad   that  th«  d««d  waa  ia  faat 
a  aertgaga,  and  iirasrad  an  aocountlas  of  tha  ra«ta,   that  oreaa- 
tfafaciaata  aiKht  ba  ^••r^^^   to  pay  the   jaotiBt  foaad   dua  aad  coo^ay 
tha  ^ramiaaa  to  oroao-oottplalnnnt,   and   that  In  dafault  of  aaah 
yayaaat  tha  ^raslaaa  aight  ba   sold  aa  is  foraaloaora  proaaadiaga; 
•r  ia   tha  alt«rnatiT«,   that  oroaa-oaatplaiiiiuit  ba  diractad  and  da- 
•r«c4  t«  forthaith  aatiafy  and  dia^arga  of  record   tha  Ju/^igaant 
and  for  othar  and  furthar  reliaf. 

To   thia  eroaa-bill   aroaa^dafaManta  fllad  gacaral 
aad  apaaial  daaarrara,  idiieh  wara  aust»inad. 

Sua  cauaa  «aa  r«f#rrad  to  a  aaetar,  who   raportoA 
fladiag  that  th«  aquitiaa  vara  with   the  coapii&inaBt;    that  tha 
Jvdaaaot  «aa  ia   full   foroa  aad  «ffect;    taat   tha  raal   aatata  ouj^ht 
ia  a<|ttity  aad  gaod  aoaaelanaa  ba  applied  to  tha  aatiafaetioc  of 
tha  ^i^ant. 

Obiflctiona  filad  by  dafaodanta  vr0  avarrulad  by  tha 
■aatar,   and  by  ordar  of  th«  chancallor    thaaa  ob^ectioaa  atood   aa 
•xaoptioaa  on  the  ii taring  before  hia.     Tha  exeeptiona  wara  oTer- 
ruled  aad  a  daoraa  entered  in  favor  af  aoaplaiBaat,  nhieh  dafandaat 
Villiaaa  aeeka  by  thia  writ  of  error   to  have  raweraad. 

Vhile  thaaa  prooeedLngs  were  pending  in  the  Cirauit 
oaurt  of  Cook  oeoatj,  Wiliiaaa  aada  a  aetion  in  the  Cirauit  aourt 
•f  Faoria  aauaty  t-.   set  aside   tha  Jad|i;Aant.     &a  aotian  vaa  denied 
aad  apoa  appeal  by  Wiiiiaaa    to   the  Appellate  court  for   the  aeeoad 
di strict,   the  Jud^piait  sf  the  trial   eourt  «a«  affirmed.     Paily  t. 


JNrrolitd  st*s»£D  »4i   feiv     ^an.,     ,^- njBKj  ^llt    hag   u-tleal   ,?-aji9«*   ,<«rsjtl 


fUiiaat.   t48  111.    App.    6«9. 

Th«  •«!«  QU««tien   to  b«  d«t«rmiB«4  «p»a   ihia  jr*oor4i  is 

«li*ih«r,  imdsr  «ir«un«tane*«  Mieli  ••  *ro  ki«r«  »ii4«  to  oppftar,  th« 

Jad(pB«nt  debtor  dofer.dant  to  a  er«4itor's  bill  May  attack,  aueeaaa- 

fally  the  Jttc!l«rjB«nt  upon  ^vhieh  tho  eroditor**  bill  la  b^Mod.     Xho 

avorttaato  ol*  tha  anawor,   aa  wall   &a  thoaa  of  tka  oroas-biU,  dia* 

oloaa.  If  trua,   that  h«  ^a4  a  parfact  daf«na«  at  law  to   t^  ouii 

1b  whldh  jud^cftt  was  aatarad   ifi  Paorla  oouAt/.     That  ^uAgfkmit  vaa 

antarad  by  oonfasaloa  does  not   Xaasan   Uia  praMuaptloe  n^loh  mx' 

lata  In   its  favor.      d^A^M  .▼.  Mt>  »«  111.    US;  lioylaa  n.   Ch-r^ran^, 

17»  111.    3T0:   k^fftft  y,    ^flrff^tifr.    231    Hi.    24«. 

It  la  trua  tuat  a  oeurt  of  aqalty  kaa  tho  povor  upon 

propojr  ahovlBs  to  aot  aaida  a  Juddtaaot  «iil(^  haa  baan  obtained  by 

fraud  or  aa  tha  raaalt  of  aceldant  or  olataka.  «ii«ro  tho  dafoTidaat 

to   iha  ^uditQbctBt  haa  oot  It^m^  jpillty  of  aeglii^aBea,     Uuoh  la  tho 

XOAcral  rulo  la  the  aasaa  oltad  by  def«sdaat.     Jfaato  t.   Poooalrja . 

•7   111.    S8;   H>T|tfiiln  T-  ^alkoy.    344  111.   App.    646.      In   tho  lattor 

oaao  tho  eourt   oaid: 

*It  la  tho  Konaral  rulo  tuat  vhoro  a  oourt  of  oqulty  haa 
4uri  ad  lotion  of  tho  parti  oa  and   tho  aubjaet  aaatter  of  tho  lltl* 
gatlon.   It  haa  authority  ftit  tho  purpoao  of  adaiblatorlniK  oqult- 
ablo  rallof  to   adjuiicata  all    the  rights  of   tha  p»xtl«a  which 
aro   lfivolTo4  in  tho  litigation,     old  Colony  l.lfo  .Inauranco  Cp. 
Y.    Gray  ay.   200    111,    App.    71;   Hom^tn   y.     iuaphroyp.    22C   111,    Ap '>. 
S02,   and  caaoo  th«ro  citod.      It  la  w«ll    aatabliahod  that  a  court 
of  oqulty  haa  iurlsdiction  to   sat  aaida   a  jud.,i^ent  at  laor  upon 
propor  oho w las.     %>Jfeftrl  ,Y..  i^f^Uofi^^I    ^^tWgJftf  *  4\MU4g  »Vy^ii 
215   111.   App.    335;   Har^Uhi:  y.  _>^^wkina.   141   111.    572;   yrlodborg 
▼  .  DaPow.    200  111.    App.    397;    ^'Jl^gPV'i^  Ti    ^^'^g'^fl*    273  111.   fO." 

Xhoro  lo,  hovoyar,   nothing  In   any  of  thoaa  eaaoa  vhloh 

•an  bo  conatruod  to  hold   that  a  dafondant,   who  hao  fallad  to  ayAll 

hiasolf  of  tho  opport>Aity  to  prooant  hla  d*i'mkmm  In  a  court  of  lav 

oan,  vhoa  proooedingo  aro  brou^^ht  upon  that  Jud^cot  in  a  ooart  of 

•qttity,  bo  allowod  to  preaont  tho  dofonsa  whloh  ho  fallo4  to  Intnr- 

poao.      It  la    UatlBotly  hold  in  .iultoabgrg  y.   Anderaon.  242  111,   607, 


•1  l^^e^x  fpii  aotiu  bsai  nr^i- 
"'Hit:   ,iXla»&-: 


.9^  .^QiL  .rti  m  »iailiiUI 


1-*    r..-^««^5 


i  l*i¥*    *«> 


^iU    0^ 


%h«t  it  vottld  ^   in^quitabl*  to  p«rmlt   this,   aad  Xhmtm  it  a  X*ng 
Xia*  of  w«ll  «oa«id*r«d  dcoisioaa  is  ti*  aad  othar  statts     oldUm 
tkat   sueh  dofvna*  aaj  att  b«  inter  os«d  in  thii  ajHUi^r.     n«t»a  t. 
»^WWliiy4.   2  5ie*»-    421:   IrWMm  V.   WiXXitti.   50   Hi.    51$;    Saw^T  t, 
ftlZS£.  109    111.   461;   thotajng     t.   ii;>wkin>.   294   III,    34^;   Chlniauv  t. 
Chri«to|fa*^.   lltt  111.   101;   Bomanda  t.   Wjlaop.  64   111.    A99.    73;     , 
tiltoa  T,   aaedwlB.   135  lf.as«.    236.        In   tMs   oa*«   there  !•   the  a4di- 
tieaal  elreuaet^uioe  th%t  pMs^lng  these  )ireee«dings  derendast  seoflit 
to  iat«rpcee  hit  l«gAl   defense  in  the  Cireuit  eeart  of  Peeris  eeuat/ 
sad   that   the  4««l«iea  ef  that   tribunal   cootrary  to  his  contentioas 
vas  sustained  "by  the  Appellate  oourt  apMi  rsTiev.     i;^ily  t.  Tjllieas. 
148  111.   App.   699.      It  eoold   therefore  appear  tiiat  defsadant's  eoa- 
tefitiens  have   i&l ready  been  adjudieated.     Rorit  t.  itaDHYid.  91  111. 
App.   863;  31  ask  y.   yhowsoa.  lac   111.  App.    424.     Jieither  la  the  anovsr 
aar  la  tha  orcss-hill  has  defendaiit     stated  f  icts  «hiah  ia  a  court 
•f  equity  oeuld  %e  ooas trued  as  eTereo&ing  the  pr esuupt ion  in  faver 
•  f  the  jafjpisnt  at  lav,   and   ths  deorse  »f  the  Cireuit  court  Is 
therefore  mffiraed. 

Safiarely,   P.    J.,   aad  O'Cannor,   J.,   oeaour. 


golMer'  B%iSiS9  t^dtp  ham  «  fificJ:«li»*fi  ht^xmhlmae^  llit^  t«  aalX 

:&f    .QUA   ,Ul  M  .gftftliy  .y  g^gyag  ;£01   .UI  i^a   ,ift^lSiUi3l@ 

»ya^i,X/iy  »y  ^XIm'^     .t»»ly»TS  «•<$<;  >ii»©»  64*3 lis -ij^l^i  iiJj   ^i   tsaiwia 

.XXl   Xt  .&iy.<^Csij.  ,^T  jl';^:fg     .&»txalfvi#t&«  «»««f  %feA»^Xf   ^y^^i  *is#l4;if^j? 

Y9«raa«  9^  ni  i>4iiJ^»E     .l>Sj>    ,^qA   ,llt  OSX  -aft««Bi£C   «y  )^&>;J[g   1%:^?   .ft^^* 

jTi;^-?*   «  &i  ^^ii^f  9ti^\  b*$**9     4a&tt»'l9!i  ms^a  tli^^nm^Vk  mAS  ni  toa 


^^... 


y7^  AP^I... 


TBI  BATHAK  J9MSM   CO., 


^35 


iczpAL  oousr 


MH.    JU3TICI  tfATGHSrt  KLXVXXI9  TSS  OFIIiiaii  oy  tHZ   COURT. 


Ihi«  app«al   la  by  th«  dafendant   eorporatlea   froM  a 
JwdgnMit  in  tkc  mur  af  $29. 701.19   cnterad  upon  tJtia  fludlAc  of  tha 
aaurt. 

nia  KtataKaflt  af  elala  allagaa  that  plaiatlff  vaa 
aaplaya^  by  dafaadact  prlar  t«  January  1,   1926,    ^d   that  iafaad^A 
premlaad  to  pay  for  hia  aarvlcaa    luring  that  year  a  aalary  of 
#10,000;    that  thera  «aa  paid  on   iiaeMmt   thereof  only  ;^3,13u,   leaving 
a,  halanea  %t  #«»STC;   that  plaintiff  vaa  llhavlaa  oHplayed  for   the 
year  1927   at   a  aaiary  af  HS.vCC   a  year;    that  |4,70C  vaa  paid 
thereon  aaH  tnat  there  la  a  balanea  due  of  J10,30O  far   aarricaa 
rendered  durlnt;  that  y^ar;    that   daring  the  y#ar  192i3  dafandaat 
agreed  to  pay  plaintiff  a  aaiary  of  $19,000  and   that  plaintiff 
perfomad  a^rvloea  fran  January  1,   19S3,  to  %«jmiSb^v  10,  192a,    for 
vtiieh  h'^  vaa  paid  #4,395.47.   leaving  a  balanoa  af  It, 531.19   for 
that  yaar  and  aaklag  a  total  balanoa  due  af  the  anount   for  vhiak 
jvd0aent  traa  entered. 

k  bill  of  partlovlara  vhieh  In   Kibatanaa  alleged  theae 
faota  vaa   filed  by  the  pladntlff  and  atatad   that   theaa  acrae-anta 
for  aervieea   ta  be  randarad  ver«  aada  by  dafanlaat   throu^  ita 
preaident,  Xat/uvi  Vehoo. 

The  affidavit  of  aerita  denied  that   any   auA  agraa* 
a«ata  were  aada  by  daf en  i«knt  throan-'^  ita  prcai^.ent;    averred   that 
for   five  «eeJta  in  19!!d  plaintiff  ^aa  enployed  far   cottp«nt>ation  of 
ISO  a  veeh  iuid  duriag  tha  remaiadar  of  the  yaar  far   compaaaatioa 


X  ■:^  i 


^    .«50JK  .8 


ii-i  ,.-;-w    -ir-''-!- 


•  f  #60  a  w*«k,    Htid  th^t  b«  had  b««n  pai4  la  fall   itir   auoh  ••rriefta; 
thai  in  1917  plaintiff  waa  Miplay«4  hy  dafaadtAt  at   tha  atpraad 
aalary  ef  t^tb  a  waak;    that  ha  vaa  paid   th«   I'urthar   aum  of  ^00  aa  a 
Wafua,   and  tkat  a  furthar  mjm  €T  |2oo  was  advancad  ta  Ula  durlac 
that  yaar  aa  a  loan,  whioii  had  not  boon  rapaid;    that  plaintiff  vas 
paid  in  full   for  all   tarvieeo  rondarad  durin«i  that  year;    that   plaia* 
tiff  aaa  aaployad  by  dofondant  during  tha  yaar  1923  for  tha  parlad 
OMBmftneiait  January  1,  192d,   ?m<\   ^stding  iiOTatiibar  10,  XtSd;   that   far 
a  portloa  of  that  yaar  dofandant  a*^aad  to  pay  plaintiff  I7ft  a  vaak 
and  for  another  portion  of  aai.l  year  a  aua  9f  ^lUC   a  aaek;   thai 
plaintiff  had  rao^ivad  a  total  a\m  of  ii.lSO  in  full  paysaai  aeeord> 
ixk£  to   thi*   et4sra«ito«t. 

fha  affidaTit  furtliar  wmrr^d   that  en  January  22,   1925, 
plaintiff  beeana  a  direotor  of  tha  dafandant  eorporatloB;   that   tm 
January  12,  1937,  plaintiff  baeaMa  tha  j|s  faota  aaorotarj  of  the  da* 
faadant  oorporatioa;    that  aa  auah  director  and  ^  f ao;t.p   oaoretary 
ha  vaa  not  entitled  to  the  aKomia  elaimad  exeapt  upcm  the  lavfol 
adoption  of  reaolatlona  by  the  board  ef  direetora  of  the  daf eniaai 
autharixlng    U&a  payaent  of  the  a»uaa  elainada   Mid  that  aa  auirti  reoalu- 
iiona  wrm  ever  adopted. 

This  Iwa  euit  haa  been  fought  vith  the  bittemeoe  wtidx 
ueually  attends  fa&lly  disa«r««b*ttia.     Plaintiff  la  tha  brothar-in- 
iMT  of  £at':ian  ¥^oa,  who  waa  th«  preaident  and  iraaaurar  of  the  da* 
fondant  oorporatioa.     Ihe  eorporation  wa*  organiaad  in  Illinoia  la 
19t2  or  1923  and  waa  eapiialisad  for  iha  total  eon  af  110 ,050  in 
aharea  af  llO  aa«h,  of  ahieh  only  670  sharaal^ave  bean  iaauad  aad  of 
whiite  Jiaihan  Vehon  owns  650   aharea.      2ta  principal  buaineaa  la  the 
»anttfaatura  aad  sale  of  silk,  eottob  and  rayaa  underwear,   a  buaineaa 
in  which  liat/ian  V<tiion  waa  aasa^iad  for  aare  than  a  year  prior  to   tha 
iaoorporatioa  af  thia  caapaay. 


]|it|tfiik  olii:  oj  l^^asBKVte  it«v  0C4tt  IBb  nu«i  ■x9AtTul:  »  ^««E1  bos 
h«l  sot  £SfiX  T^i^'^   »i^   ^^lish  iamha»'i9b  x^  h'^Xutf^SB  «d%?  Ylli 

^«iU   :i»$^  a  3a£f  t«^  «u»  a  tB^x  hXmi  19  iioltv«t  fsiioa»  tot  fttt 

.fce4^i?ftlsa  ^«if»  «r«#^  «aeii^ 
t<»i3i«JG(d^  X«4l^»Al^4  9il      •tri«4«  Odtl  dovo  s»^V  sUiiit»A  dtlAm 


T)i«  dlr«ot«r«  of  the  eorperatlon  at*  Bathan  ^Aom,   Xim 
yrcaldsnt,   aBd  hia  «ir«,  L«i»  Vchoa,  who  eims  ton  ah«r«s  af  ih« 
capltflJ   stoolt;  h«r  httsbaiid  £&▼•  h«r  this  stook  as  a  gift.     Jiaihaa 
V«hMi,  X^ana  V«hoa  and  plaintiff,  Phillip  3.  Blaom,  vara  tha  anlj 
•to«khoId«ra  of  tha  eox^oration.     Plaintiff  baeaba  a  atoakiield«r, 
dlractar  and   tha  aaoratary  el   tha  oonpany  on  January  22,  1925,   taa 
^ara«  having  baan  iasuad  ta  ui«  bj  XatUan  Va&on  iz)  ordar  tkai 
plaintiff  Might  qualify  as  a  diraetar  af   tha  oorporatlon.      tha  •▼!• 
dan«a  indieataa   that  Sathan  Vaiion  haa  at  all  tiaaa  abaolutaly  •^n^ 
trellad  tha  affalra  of  tha  dafandaot  corporation. 

Plaintiff  toatififfa  that  in  January,  1926,  ha  want   to 
Xathan  Vahea  and  told  hla  that  ha,   plaintiff,  vactad  a  aalarj  of 
$10,000  ft  yaar,   and  that  Vahon  roplied   that  «a»  all   right  vlth  hln, 
that  ha,  Vaixon,  would  alao    taka  a  salary  of  ^10,000  a  yoar,   and 
that  ha  wantad  hra.  Vahon  to  draw  |5,000  a  year. 

Plaintiff  furtner  aaya  that  thareaf tar  Xathan  Vahon 
•hswod  him  tha  ninutas  of  *  naeting  of  tha  board  of  :llr«otoro  i^ldh 
yurpottad  to  fiai  the  oo«pansation  of  theoa  paraons  at  thaao  aumo. 

Plaintiff  furthar  t«atified   that   about   January  1,  1927, 
lathan  Vahon  eaasa  to  hin  and  said  that  ha  vao  going  avay  for  a  trip 
on  account  oi'  tha  condition  of  hia  •yti^i   that  plaintiff   than  aaid 
that  tharo  should  ha  so»a  undaratauding  as   to   salariaa;    that  tho  nat 
profits  of  tha  buainass  wera  laurga  and  that  ha,  plaintiff*   thou^t 
tho  salarioa  for  tha  y«ar  1927  should  ha  ^15,000  aaoh;    that  hathnn 
Vahon  rapllad  ihat  vt^old  be  all  right  vlth  hl».  and   that  plaintiff 
should  haYS  tha  aooountant  drav  up  th<;  rooords  aeocjrdlngly;   that 
i»athan  Vohon  loft   aoBotina  in  January  and  ratumad  in  Juno;    that  ba* 
foro  laavlnc  ha  ahowod  plaintiff   tha  atinutaa,  whloh  ara  in  ari dance, 
indicating  that  tha  acraastont  had  bo«ri  carried  out. 

Plaintiff  further  testifies   that  in  January,  192B,  ho 
told  liathan  Vohon   that  plaintiff's  salary  ou^t  to  bo  9&0.000  a  yaar; 
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119,000  and  that  at  th«  «M  9f  th*  jaar  ha  vould  Totc  ••■•  ataek 
4lYUaada.  Flalatirr  aaya  ha  taI4  Vahoii  ttaat  waa  all  right  vith 
hia  aB4  ta  hvra  tha  aoeouBtant  dr^w  up  tha  racarda. 

Arthur  Valnataln,  a  publia  aaaountant,   aha  kapt  tha 
)»aaka  from  tha  baglimlng  of  th«  bualnaas  UAtll   taa  olaaa  af  1927, 
taatlflad  that  ha  vrota  tha  parpartad  atnutea  af  tha  board  af  Airm^ 
tara  aaatin^s*  of  1926  and  1927  at   tha  dlraetian  of  the  prealdaat* 
£athaA  Vahan.     Ha  alao  teatlflad   that  ha  prtrpmrmd   tha  inao«a  tax 
ratum     ai*  tha  oorporatlon»  af  >ir»   aad  Mra.  V^rtiaB  and  af  plaintiff 
far  thaaa  yeara.     fhaaa  inooaia  tax  raturaa  wmre  offvrad  in  aYidaca*, 
ara  aadar  aath  af  tha  raapeativa  partiaa,   4»nd  ahow  aalariaa  af 
plaintiff,  Hathan  Vahea  and  Mra,  VcImb  for  tha  apaaii'lad  j«ara  aa 
alaiMad  by  plaintiff.     Iha  taatUumy  cf  plaintiff  aa    ta   tha  anaunt 
af  theaa  talari^a  la  alao  earroboratad  by  entriaa  in  tha  lad^ar  which 
tha  erldenca  indleataa  •••re  seada  at  the  eloaa  of  tha  reapaativa  yaara 
froft  tha  s.inuta  booka. 

flaintiff  alao   tnatlflad  that   tha  dafa»dant  aorparatioa 
woo  praotiomlly  InaolTant  ahau  ha  autcrad  its  aarviea  and  that  hia 
aorrioaa  had  Yary  MHOh  t£.   do  with  a«ourin£  tha  ineraaaad  ^ainaa* 
whioh  r#aultad  in  praap^rity. 

At  tha   tl*a  plaintiff  ant»rad  dcf«)4ant*a   «Bplo3PB«it 
It  oeettplad  about  790  square  *raat  of  floor  apao«,   «aplayad  about 
f ourtaaa  paraono,  uaad  about  a  dosan  MAOhinaa  in  ita  buaiORaa,    and 
ita   aalaa  in  1934  a«ottntad  to  $79,000.     Vhan  plaintiff  ••wr*^  hia 
oonnaotiona  «itJi  tha  ooe^any     tha  buainaaa  ooeupiad  79,700  oquara 
faat  of  floor  apaoa,   tho  nvployoea  numberad  oTar  a  hundrod  aed  tho 
iHMibar  of  aaohlnao  had   inoraaaod  to  nearly  a  hundrod   ^^nd  tha  aalaa 
to  mora  than  #4O0,000  par  annual. 

batitan  Vahon  taatifiad   is  dotail.   danyin^  that  tha  eoa* 
pany  waa  iaaol-voat  whan  plaintiff  «aa  firat  asploya^  and  dooyinc  th« 
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•11«8««  atelssloat  a«  i«  Mia  ▼aid*  of  flalBtlff  *•  aervio**,   «i4  la 
fartlcular  li«  danIM  tli*  aoBTorsatlons  «lth  r«f*r(Mi««  to  Ui«  •«!«• 
rl*«  to  ko  i^ai4  to  vloiliitifr,   to  «hleh  plulntlff  toatifiod  aa 
liorelal»oforo  roeltrd.        Ho  alao  <t«alod   tho  oonvoraatlona  r«i«tad 
>j  Watnat«ln,   bookkoopor,    to  tka  «ffo«t  that  ha,  ToImmi,  dirootad 
Mitrlea  In  tho  booka  ot'  auah  Itana.     iila  axpIanatloB  of  thoaa  ea^ 
trloa  ia  aa  followa: 

*I  hibd  a  ooBToraatlon  with  lir.   Wtlcatcia  akout  ^lAiai  tlta 
aalarlaa   for  tha  ol'fioora  el'  U^e   cofepaay  vera   to   bo  la  1986. 
Ib  tfeM  aarXx  prt,  of  X027,   and  teafora  I  laft  whlaafo  ha  aana 
ia     and  aa&4,    'I  knav  aoaaUilas,  *  he  aaid,    *how  ta  raduaa  la 
•aaM  tax.*   aB4  Kr.  lalaatela  aald,    *Yoa  can  put  up  llO.OuO  for 
Mr.  fiXaoB.  tS.C'OO  for  Ui;  Vtthoa  and  410, OvX;   for  /ouraalf,*   and 
ha  aaya,    *You  o*b  rooalc  on  tha  l>ao«.a,  wa  naad  only  autar  thoM, 
httt*  ha  aald,    U  dan*t  know  juat  ho«  to   outar   it,   but*  ha   aald, 
*I  vill  laok   it  up  and  aiia  what  I   eaa  do.  * 

•il9  aaU.    *Thay  ara  aU  doln^  it.*      X   aaid,    *Xh9y  ara  all 
delac  it.*      I  aald,    *I   doa't  want   to  ^at  ayaalf  into  troubXa,* 
aaad  ha  aaid,    'l>o  troubXa  at  all,    all  you  gc  i  to   do  ia  to   do 
that,*   «Bd   that  ia  «hy  thoaa  aalAriaa  ^mriB  put  up  Ilka  thay 


SathaB  V^oa   furtiiar  t^atifiaa  that   s^tar  tha  bc«iB* 
Bias  of  thia  ault  ha  aauaad  aoMudad  t^«x  raUirua  to  ha  fiXad  for 
tha  partiauXar  yaara  ia  quastioa   and  paid  «»  additional  tax  mn 
thaaa  aKoadad  ratumo  of  ^7,0(0. 

Joaaph  A.  Woiaa,  a  publlo  aeaountant  aaployed  hy  da« 
fondant,  vaa  auhpoaaaad  by  plalntiif  aad  ia  rabuttal  taatifiad 
that  ia  going  to  ^ork  for  dof»ndant  ha  aakad  kr.   VahoB  about  tha 
baak  aalarlaa  aa  diaalaaad  by  tha  booka  and   that  Yation  aaid,    *Thay 
will  ba  drara  up  a«eati«a  duriixii  tha  yaar  19Sd.**     Xha  vitaaaa  furthar 
taatiflaa  that  ha  anat  hava  takaa   the  Batttf  up  vith  Mr.  VahoB 
•araa  or  ei^^t  tiaaa  during  tha  yaar  «id  vaa   told  that  tha  aalarlaa 
would  ba  drava  up,  and  h«  I'urthar  aaya  that  JKathan  Vahoa  narar  aaK 
aaythiag  to  hi»  about  tha  aalarlaa  balng  put  on  tha  booka  for  tha 
purpoaa  of  roduelag  tha  lna«aa  tax. 

ValaataiB  in  rabuttal  alao  daaiad  tha  aXlagad  eoKTor- 
aatlona  with  hlai  in  ragard  to  raduolng  inottaa  taxaa  by  itakiBg 
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•ntTi««  InereaBlng  ihm  Milari«a,   and  the  tastiawn/  mf  Wals«  la  not 
deniad  "hj  Vahoa. 

Tha  trial  Judga  ^vtio   a«»  mnA  liaajrd  tha  vitnvaaaa  at«t«d 
la  MttklJis  hi  a  rinilaca  that  nl«lBtlff  *a  elala  «a  ta   th«aa  amXarlas 
v»a   astabliahad  bayonrl  «  ra*aofi&tola  deukt.      Cartaioly,   thia  eoart 
«paB  rarlw  eann«t   aaj  that  tha   finding;  of  th«  trial   court  la 
•Calnat  tha  ^anlfaat  'walght  or  tha  eridonoa. 

Ihronoaltiona  of  lav  •ubatltt«<l  hj  dafandant  haTa  aat 
^•an  abatraatad,  "but  defendaat  in   Ita  brlaf  orgaa  upaa  tha  atitharlty 

•  f  Paopla  ▼.   Matthlaaaapi.   aW   111.   4f9,   that  tha  pur]»ortad  ata«&- 
lioldare'  naating  of  Jaauarj  28,  1926,  vaa  Told  for  Xallara  ta  blva 
Motiea  to  Laaa  Vidian,  a  atockholdar,  who.   It  la  not  dlapatad,  vaa 
sot  prda4M)t  and  did  not  conaMit  to  tho  holdlnii  or  tha  Aaatlns. 

Ji^irthor,  on  th«  author tty  of  Veorhaaa  v.  kaaon.  345  111. 
896,    and  l^uthar  t,  Ha«a».   870  111.   170,   defandant   oontanda   that  iho  iwr- 
]iort»d  raaolutlon  all^gad  to  hava  baan  adoptad  at  a  diraatora*  aaailns 
on  lanuary  ICi,  1937,   waa  void  In    that  It  gavo  aompanaation  to  aa  of- 
floor  of  a  ecrperatloa  a^ara  tha  roaolation  fixing  tho  owBtaaaation 
waa  o»rrlo4  ty  hlc  own  vota.      It   la  furthar  eoat<»dad  on   tho  autr,orlty 

•  f  gulp  ▼.   yard. 137   111,509,    ?jad   :H.-L.A.&   a.R.a.Co.T.   0  *^ara.   177  111 
58B,   that  an  off! ear  of  a  pri-vs^to  oorporatloa  lo  not   «n titled  to   eo»> 
panaatioB  for   aervioaa  r«nd9rad  unlaoa   auoh  «oa|»aBaatloB  la  flxod  by  a 
lij-law  or  ri^volatlon  adopted  t^foro  tha  randar Ing  of   tha  aarrloaa. 
Thaoo  aut.norltloa  are  not   applieatla  to   thia  raeord. 

Tha  affidavit  of  a«rita  doaa  nat  dany  tha  autuority  of 
tha  pr«^8lr*oflt  Yahon  to   employ  tha  plaintiff.      It  quaationa  only 
fka  anouBt  of  aalary  wtilah  It  waa  cgraed   should  ba  paid.      Thla 
diafanaa  waa  th«*rafor«  waivad.     Cooyar  ft   Andaraon^  246  111.   App,   1. 
MoraoYar,    tha   aarvlcaa  whlah  pl<4i&tlff  parfor&ad  did  not  drvolva 
upon  hlai  by  vlrtua  of  hie  offleo  In   tha  eort>oratlon  but  undar  tho 
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aootraat  for   serrio**  a«d«  vith  tltm  pr esldiiat  of  ill*  oorpor«tioa, 
vbe.  as  a  «att«r  of  f&ot»  was  «t  all   tlaaa  la  abaelut*  ooatral  of 
th*  oorooratlon  Itaolf ,   and  tborofora  nmA  »yijia  faaio  Mithcrlt/  la 
^lad  th«  eorporatioa  of  vhlati  tio  was  proaidant.     H^^Tfr  Qoal   (f9^ 
Ti   ^tti^lti*  ^37  111.   App.    990;  Bank  of  JAiwapollo  v.   GrtiTia.   16d 
lU.    314;    XraaaJT'o  kataal  Llfo  Xr»«.    Co.    ▼.    Johnoop.    2UC    III.   380; 
^\&\^J  T.   J^'^^Htffft.    321   in.    124:   Wolf  y.    Idtal  Shoot  katal  »qrk.. 
209   111.    App.    262;   Barnoa  v.   All   Aagrioaa   lay.    Co..    2oC  A.Y.S, 
17S:   Corpao  Jurla»  toI.   14-A.   p.    361. 

Tho  propooitloaa  argod  aad  oaaoa  olted  by  dcfondaat 
aro  not  appllcafela.  It  is  uer.oeoaoary  to  diaeuso  th«o«  eaoos  la 
4a  tall. 

fer  th%  rraoono  Indleatod  tlia  4vdt>ai»nt  ci  tho  trial 
oourt  is  afflraed. 

AJmRMSD, 

XoSuroly,   P.    J.,   and  0*<{omior«    J.,   cc^neur. 
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X>«f«ndant   in  r.rror. 


n.    JOaYXGI  MATCHXTT  atLXnERSS  XBB  JDFI£XOX  OF  TBI  COURT. 


Pluintirr,  Riahttrd  9.   GIXIImi,  biougiit  a  suit   in  r«* 
plcria  to  reocYiMr  po«s*«sieo  of  a  Cho-yroX«t  autoiuobil«.     Th«r«  «a« 
a  trial  by  th«  oourt  with.  »  ric<iiBg  for  dafeudaiit.     kotions  of 
plaintitT  to   tot  ttvido  tha  finding,  >' or  a  a«ir  trial  aAd  la  arr««t 
of  ju'l^ont  voro  d«nlttd  hxA  JudftMont  en  tHo  finding  with  an  ordar 
far  a  writ  of  r»torn<t  babtnd^  w«ro  ontorod. 

ti\%  prlnoipal   ooutontion  of  plalr<tlff  la  tiiat  tha 
finiing  of   the  oourt  it  ag<*in8t  th«  wei(;iit  of  the  avidonoa* 

13af endaut  J'l.oroiioa  Gilliaa  la  tha  wlfa  of  plaintiff. 
Thoy  a«paratad  on  3«ptai&b«r  7,  19^<:^,    un<il  a  fov  day*  thorAaftor   vha 
fil«d  a  f»uit   for  aaparato  Baintanttnoa.     Thl«  oult  In  raplOTln  waa 
flla4  Ootobor  4ih  t^ioraaftar. 

1%  la  not  dloputad  that  plaintiff  purormaad  tha  auto* 
Bobilo  is  hlo  o«n  naiMi  and  paid  for  It  with  uls  own  iiionoy  on  kar^ 
31,  192d,  but  daf aodani  undartook  to  proTO  that  plaintiff,  ta'tor 
tha  parohaaa  of  tho  autu&obila,  aada  a  gift  of  it  to  har,  and  tha 
<|u«ation  of  whathar   tho  aridonoo  ouataino  thia  dafanao  la  tha 
oon trolling  quoatlon  iii   tha  oaaa. 

Tha  undlaputod  «Tld«i>oa   axiowa  (  aa  aJLraady  atatad)    that 
plaintiff  puroima«()  iho   oar  Ici  hla  own  nana  on  karoh  31at(    that  ha 
took  out  inauranaa    on  it  ir.  hla  own  noMa  on  April  3nd,    iAd  that 
dafondai^t  on  April  3*.  1938,  paid   t©  tho  acaiptrollar  of  tha  Villaga 
of  haywood,   wh«r«  thay  roaidad,   tha  aua  of  ♦»  for  an  auto  lloanoa, 
taking  r«ooiT>t   tharafor  I:;   tha  naAte  of  plaintiff  and  paying  for 
tho  aana  out  of  har  allowanoa  froc  har  huaboud  for  houa^old  ax* 
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p«Ba«t;    Uukt  th«r«Aftar  a  lio^iM*  was  obtftln«d  frtta  Ui«  ••erattury 
•f  stmi*  of  iXllnels,   d«sigafttlac  plaintiri'  as  th«  owner  of  tho  ear. 

Thi  •vidonoo  aloe   oAava  that   »laijniiff  rodo  in  tno  oar 
qiuito  fraquontlj  but  did  net  drlTt  it,    and   that  dafandant  vaa  tha 
•nly  m^Bibmr  of  tha  family  who  did  driTa  tha   car.      Zt   furthar  mp» 
paara  that  ao»a  tiaa   during     April  of  that  yaar  dafandaat  droTa 
tha  car  to   tha  plaoa  trh«ra  it  vaa  porohaaad  and  had  it  aiaonisad 
and  that  plaintiff  paid   tha  bill    for  thia   aeryioa,   nhioh  was  fur- 
Biahad  aftar   tha   ti«a  whan  dafandant  aaya  ha  gava  tha  ear  to  ixT, 
fiha  t^atifiaa  that  aha,  not  plaintiff,  paid   for  rapaira  aaA*  on  tha 
ear  ( aa  already  atatad)   out  of  £>on«y  t^ivan  hor  by  plaintiff  for 
houoahold  axpanaaa, 

Safandant'a  taatiKony  with  r«f«rar.aa   to   tha  gift  ia: 

'Ha   aaid  that  It  vaa  an  April  fool  present  and  aurprisa  to  aa. 
Ha  alraya  aaid   that  it  waa  sy  car.     Wall,   «h«fi  ha  t^ave  b«  tha 
oar  ha   aaid,    'Th«  oar  ia  yours,*  ha  a«id,    *ii>ow,  you  will  have 
to  pay  tha  bills.'      Z  paid   tha  iiayirood  tax.      I  want   and  got   it 
aiysalf.      I  p«iid  for  that  out  of  my  own  houaahold  nonay.     Ha 
bought  gaaoline  for  that  oar  about  twice   ainaa   tha   lirat  of 
April.     He  narar  bought  oil    lor   tha   car.     dm  nrver  had  tha  oar 
waahed   for  ma.     I   alone  h^d  to  pay  for  th*  aaintananoe  of  the 
-oar,* 

itrs,  ii'ishAr,   the  wife  of  del'er<d«tit 's  brother,   teetiiiet 
that  plaintiff  and  defendant  were  at   their  Uobs  ob   i'^aatar  Sunday  and 
that  plaintiff  aai:l,   "Coaa  to   the  window  and   see  Florenee's  new  oar,' 
and  lUie  says    ihat   they  want   to   the  window  and   that  plaintiff  pointed 
it  out.     She  also   says  that  sha  heard  the  cunvsraation  on  Itay  37th 
when   nlaintiff   aaid  It  was  an  April  fool  gift. 

nie  Bother  of  defandant  also  aaya  that  en  Saster  Sunday 
plaintiff  aaid,  *Coaa  to  the  window.  Coma  on  and  aae  Klorenoe's  new 
ears"  and  she  says   that  plaintiff  pointed  out  tha  ear   to  thaai. 

Zt  appears   that  at   the   tiaa  o$    the  trial  a  suit  was 
pandinj;,   brouf^t  by  plaintiff  against   thia  witness  and  her  husband, 
w&ion  (^larsed   tiaa  with  alienating  tha  affeotions  of  his  wife.      iShm 
says,  hov'STsr,    "I  wis^^  hia  neti^iing  but   the  best."     The  eridenoe  also 
tends   to   aho*   that  the  haaband  of  this  witness  was  praeent  at   the 
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y«« 


all«g«d  eonT«rsatioA,  but  h«  was  not   oallad  *•  *  witn«ta.     Plaintiff 
In  r«buttal  darkled   that  ha  had  aakad  thaaa  t»aopla  to   "cana  out   an4 
Xaolc  at  Floranoa'a  atm  oar." 

Iha  rulaa  of  law  aa   to   tha  faett  nataotary  to   rttabliah 
a  gift  inUS.  ▼ivoo  t^*  «oll  aottlod  in  tula  atata  and  ara  aat  forth 
In  tha  leading  oaa^a  of  Barpiw  r^  KoaA.  X9«  111.   398;   Tollord  y^ 
Pat fn.  144   111,   611,    *a<i    Uf  caaaa  vhloh  follow   thoaa  daolalona. 

In  ordar  to   aatabllaii  auoh  gift*   it  la  naoaaaarjr  to 
lirovo  (1)    that  thara  «aa  an  Intaritlon  on  t:ia  part  of  t^ia  donor  to 
tranafar  and  iraat   tha   tltlo  and  rl^^ht  of  posaaaalon  of  tha  prooerty 
In   tha  donoo;    i'i)   that  thara  waa  a  dallvsry  of  tho  aubjeot  aiattar 
of  tho  frlft,   and  (3)   that   the     owner  parted  with  all   oontrol  oTor 

tha  aubjeot  aattar  and  dlveatad  hiakoalf  of  all  dominion  ovor  it. 
thooo  oaooa  alao  hold   that  t)ia  burden  of  proof  lo  tti>on  tha  party 
oiaiaiag  tha  gift  to   eatabliah  it  by  a  elaar  i>ra?)r»ndaranoo  of   tho 
owi^anoo. 

It  io  ttnnaoeasayy  to  roTiav  at  longth  the  nunerouo 
•aoeo    tiliat  hayo  been  olted.      ICor  obwiout  reaeona  laaa  o-vidanoo  wouli 
bo  roquired  to   eatabliah  a  gift  I'rom  huabiuid  or  wifo,  who  ara  llTlng 
together,   i^t<m  one   to  th«  other,   thai^  would  be  neooaaaury  to   08tab« 
lloh  a  gift   to   a  atraztger.      At  the  tiiM  of  thio  alleged  gift,    theoo 
partleo  wore  lining  together  but  a  few  Kontho  t^iereafter  aaparated. 
Vhethor  tne  e^uaea  wiriloh  brou«^t  about  tha   aeparation  arooo  ouidenly 
doea  not  appear. 

Tha  undlaputed  fstote.  howewer,   that  plaintiff  bought 
and  paid  for  tho  auton^'bllo  with  hla  own  noney;   that  the  lioeneoo 
wore  taken  in  hla  own  nano  and  paid  for  by  him,    vxd   that  the  Inauranco 
on  the  autooiobllo  waa   carried  in  hlo  naso,   aoom  to  not^atlTo  any 
intention  en  hla  pnrt   to  mtOco  a  gift    or  to     trannfer         title  to 
hlo  wlfo.     OiTing  lull   ori^ienoe   to   the  teatlnony  for  defen'lant  aa 
to  the  April  fool  gift,    ete* ,  we  think  the  renarko  teetlfied  to  by 


iss%»   tup  «au 


hswa  *X.i! 


:  Hi.  'sdJ    to 
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«>9Rjr«tu«in  '  >4^    iMJkr  '  iAq  baa.  rvit 

t-T  ft«Xl.  2«FA  (tftSt   •JT 


h«r  »!>«  not  lneontl»t«nt  with  plalntliT't  vrldoat  int«Qtl«a  t« 
k««9  tb«   title  to   th«  o«ur  in  hia««Xf. 

Xht  rindtnf  and  ju4tii&»nt  ar«  Banlftstly  asainst  th« 
vtiftht  tf  th«  tYi4*r>o«,   ani  th«  Jaitfuwit  is   tii«r«l'or«  mvorsM 
with  A  rindinti  ol*  f&ota  and  juddBoat  h«r«  for  pliilntiff, 

/ravmasB  wirii  yuDijiG  or  facts 

Alls  JUDOKSItT  fCKKK   TOR  n.4lJiTI7lP. 
Ii«8ttr«ly,  i\   J.,   and  O'CoJUior,   J.,   oonour. 


SStat  TlMBltQ  0>   PACTS. 

V«  flii4  m»  ri4«t«  tdat  on  kmrah  31,  192^,   pl«lntlff , 
Rifhard  W,  ailllMi,  pujr«iittt«4l  and  paid  lor   Uv«  Uhrrrolat  aut«Mibll« 
vhioh  ««•  r«pl«-Ti«d  in   thi*  eaua*;   that  tlM  •*<..•  was  daliTarad   to 
hia;   that  hit  tii«r«aft«r  protfurad  and  aarriad  liability  inauranca 
in  hit  caoM  upoc  tali  autoapbila  in  tha  Continantal  Casual ty  t^mpmuj 
and  proourad  and  earriad  lioanaaa  in  hia  nana  i'T^m  tha  Viliaiia  af 
Maywod,   in  i^loti  ha  raaidad,   and  iklao  t>am  tha  aaaratary  af 
Stata  of  tha  Stata  of  Illlnoiat    that  ha  at  no   tiiaa  aada  any  clft 
infwy  vivoa  of  said  ear  to  dafandant,  Flaranas  /.   ailllaM;   that 
tha  arldanea  au^mittad  in  har.alf  of  dafandant   ia  wholly  inauffi- 
oiont   to   aatabliah  tuah  sift;    that   tha  riuht  oi    proparty  ani  of 
pa»aaaaioB   to   taid  autoaobila  ia  ia  plaintiff*   and  tliat  judt^jMont 
Hjpon  thia  siRHilaK  ahould  b*  antarad  in  thia  aourt  and  for  eno 
•ant   Ammtk^mn  for   tha  datantlon  of   aaid  proparty. 
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UB«   JOSrZCB  HAtaUSTT  SBLZYXSXD  THE  OPXXZQI  07  T8B  OOBRT. 

£^i«  la  «u  i4>pe«i,  by  d«f <6u<l4U^ta  fraai  ti  d«er«e  «at«r«4 
i»  fATor  sf  e4MMi^lA«ot   fftr   Ui«  »ui;t  of  $4»085,  with  lBt«r«at  l*ro« 
Augwat  19,  19<27,   lo  a  proa«»dlnK  to  l'or«cJLo»«  a  A««hanlo*«  li«o. 

Xh«  «au»e  «»«  httajrd  by  tb«  ^a&o«Xler  ttpoo  •x««ptickas 
•f  4«reud«ni«  to  th«  r«j»art  of  »  Aa«t«r.     Xh«  •zo«ptioAs  v«r«  •v«r* 
ral«4  Hi4  th«  4««r««  «it«r«<i  «•  «tftt«d» 

Zh«  «1»1»  of  eoMplailn'ant  v»«  b<iL»«d  upon  na  aaiagatf  orAX 
•»Btrft«t  said   to  havo  boon  fisulo  betvoon  oo»pI«i.&oBt  aad  dofiifKlaato 
oa  J«Kmary  3.   I9S7»  wherobj  c:;a9laiiiMai  vn^  to  2uxi«l«h  pXaAa  aftdi 
•^eeiricfttlona  audi  to  aaporietooA  tbo  eoAotxuotion  el*  an  laproTO- 
aaat  \'tir  riv*  p«r  aont  oS*  auoh  9stla&t«<t  coat.  laaa  |700  iaotirroA 
by  dol'ai^d«i-<ta  for  plaaa  <iTith  otUor  orohltoota* 

Zbo  Aofaaaa  «varro4  vaa  that  no  ocntraot  auo^i  as  al- 
logo4  ic  tho  bill  w«a  »A4a,  bui,  on  tk<  oontrury,   tiiat  covplalaaBt 
aoliaiiod   tbo  oaployBiact,   atatii^'  tb»t  be  vuuld  b«J(«   olana  nora 
aatlafactory  tbwt  tboaa  for  vhieb  d«f«ndanta  woro  4ar«a4y  obligated 
to  paj,   and  n^trood   tbat  no  abargo  would  bo  aada  uuloaa  tHa  propoao4 
bttlldlAg  vaa  actually  oojiatructod;    th*t  dafot^danta  arandawad  tao 
projoet  of  bttil'ting  upob  tho  pronlaoa  wtd   skl'toxvarda   acid   tbo  %9Hk%» 

Aa  already  atatod,    tho  taaator   I'ouad  tha  laauoa  of 
faat   and  la^v   In  favor  of  oottplaimuit ,    i^A  tho  ohjiur.etillor  hao   ;t:)  >rovod 
of  the    firi  !ing  of  the  aaator. 

Oofendacta  contend   th&t  the  de«roe  alwuld  be  revorood, 
flrat,  b«e»uee  aa  a  K:4tter  of  l«ur  no  Ilea   la  glTon  by  the  atatuto 


\i-i.i'|:;G 


s 


\ 


h^. 


kt'^xmi'^t  0C*?4  «*aX  ,!«*>&  :b»vf 


.  X«9<^i^'» 


,»':>&l^T<j-i    :*i   hi:;.«if5t    ^-s-^:. 


■t%'»'? ' 


wh«r«  tte   ••Jnrloas  of  an   «r«lilt««t   ar*  not  aotikally  us^d   In  th* 
•«i»tmeti«a  cf  an  l»9roTMi«it  on     r«Mis«8.    :«d,   •••ocdly,  b*««uat 
it   la  lorgued  on  th*  l«su««  of  f««i   that   th«   d««r«e  is  ttoBtrary  i« 
tiM  «aiilf*«t  welifht  of  tb«  rrl<t«na«. 

la  w«lghlBg  tlt«  rridQRea  It  «*/  1i«  veil   is   th«  firai 
;^«««  t«   Stat*  sea*  of  thm  uneoat  radio  tad  faata. 

Ooaplainont  haa  for  aeny  yaara  l>««n  a  duly  llaesibal 
arohltaet,   and  at  tha  tiac  of  tha  eaeorranoaa  her«  in  quaatloa 
aaiatalnad  •STleaa  at  Sa.   5323  JiorUi  ClarJt  straat,  Chlaaca.     !>a* 
faadaata,   i4ia  ara  luiabaiid  and  wlfa,   at  tha   tiaa  of  tha  traaaaetlott 
la  QttaatloB  avixad  la  Joiat  \mn^%y  lata  1   and  2,   a  eoraar  at 
OraBTllla  avwiaa  aad  Llaoola  a  tract,   Chioa^s.     Lota  1   iind  2  hava 
alnea  baan  aold,  aad  dafes ^anta   atlXl  ova  lota   3  and  4,   abldK  '»ict% 
jmrohaaad  iitelle  tha  traoaaotlon  la  quaatloa  waa  ^aailng.     Lata  1 
and  a  vara  onaiaikbarad  \n  a  aartgaga  ^  |12,0iJ0-     Safandanta  had  la 
ala'l  tha  eraetlon  af  aa  apHrtstant  bulldiag  af  M  flats  aa   thaaa 
four  lata;    th^y  h&d  a^taiaad  a  akatah  oJ*  plaa   ior  a  buildiag  of 
thia  klaa  troK  tha  Prudantlal  liaalty  Coafiafiy,   lor  which  thay  ^vf 
•¥llgat«d  to  pay  |70C   if  aaad   aad  $400  if  aat  uaod. 

0af andanta*    flnfinelal  alreuaat-woaa  ware   aaah   that 
ia  erdar  to  hulld  it  «aa  aaaaaaary  to  obtain  a  loan,  vhio     had  aat 
ba«}  d«aa  vhaa  iur.   Bardpraa  flrat  aat  eoaplalaaat  oa  Jaaaary  -"l* 
19  87,     fha  Borggraaa  Xivad  ia  Oak  Fark  aad  itr.  Tivt^^mx  vaa  tha 
a8i>«>riBt«ndant  %f  tha  (Mlbraaaati  Plaao   eoBpany. 

Thara  ia  a  ahar?  aoafXiot  ia  tha  aTldanoa  aa  to  tha 
aaanar  in  i*hloh  ooi^alnMit  and  daf«»ndaiit  Carl  i^arggran   easta  into 
•aataat,     Coa^lalnaat  aaya  ha  learaad  of  dafendanta'   Intantlca  to 
build   through  a  aouroa  i»bl^  ha  f^ewa  net   raoall,  hut  at  any  rata 
tha  itartiaa  agraa  that  on  January  3,   1927,   aoaplainaat  want  to 
dftf  andanto  *   ol-^a  of  bualn»aa,   praaant^d  his  aard  Mid   aollcitad 
aapleyaaat  aa  aa  arahitaat  In  aaaaactloa  with  tha  propaaad  buildlag. 
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Join  I.  X«ssen»  a  heati««  oontrftctor,  wli«  la  on  Triondlj 
t*r»s  with  4«r«ndaat   ana  wIm  sinca  th»  lias  ^f  lh«»«  trana«ctl«na 
lUM  b*««»«  ttaJ*ri«fidXy  viili  oaapXalnaat,   saya   tkat  ba  inl'o»ad   oo«- 
fl%ia«Bt  of  tfafanrfACt  *•  IntaBtioa  to  )iMii4»   a)Hus««t*<l   tiutt  h«   xry 
t9v  tka  Jab,   nad  called  Mr.  B«rju$Jf«fi  ob  tha   *9hoaa  fToa  ooaplAin«Bt% 
lilao*  af  buslnaaa:    Utat  aoaplaifiaot  and  dafanAaat   thau  talicad  ta- 
Katbar  on  tha    *9iiaii«  and  eoi^lalnant  aald  MukX  ba  voold  co»a  aai  ta 
•••  Mr.  l<»rgeren  io  a  fav  da/a.     Xaaaon  aaj»  tbia  va*  aWiit  Uia 
Biddla  of  l^m9mi^KT» 

Mr.  £«rfcraa   aajra  Unai  ba   talkad  on  Um    *i»iMAa  vith 
•Mkylaiaaat  aa4  t«ld  hi*  t«  a^aia  and  a««  bia  after    Uta  nolidaja; 
that  aa  Januar;  9r4  ooa]^laiaaAt  aaaa  to  ait  ofllea  ^rauant   to 
tlubt   ftenveraatioa. 

Caapl&lnaat  teatii'lea  tbat  Manaon  did  not  eaXl  B«rgKr«B 
fraa  Kla  offiav;    that  Hanaoa  did  not  «(!▼•  ^lia  fiarfigran*a  a4dxaaa 
but  that  *tha  othar  party  iid.      >  ^«     I  doaH  tmktttiJhmT  tha  othar 
party  *a  naaa.* 

Tha  avidenca  1»  alao  cunl'llctln^  on  iha  Queation  of 
irtMthar  br.  Barec'ttx  on  Jaimary  3,  1937,   Ini'oraad  coaplaiaant  ai' 
tka  plana  -a^loh  had  b«an  obtained   l^oa  tka  Prudantial  Aaaltj  Coapanj. 
Geaplalaaat  aaja  ha  did  aot  haar  of  thasa  plitua  until  about  too 
fir  at  of  hay  and   that  h«  fir  at  aav  th«i  about   that   tia«  at  hia  oi* 
ftaa  ''^•r*  h«  oheeJied   ihaa  up  with  hi  a  own  plana.     4a  aaya  that 
hr.  fi«rg«raa  th«i  for  tha  i^irat   tlaa  aald  that  tha  Kaalty  Ce^any 
wantadi  $TO0  for  laaaa  placa  oAd    that  h«,   eoaplaii^ant,   t^en  for   tha 
first   tlaa,  prtwiaad   to  allov  that  aiaeunt  to  dafaadant  at   tha  tiaa 
af  final  aattlaaaat. 

kr.  Barggran,  oa  txto  cLu»r  hand,   aays  tnat  ea  Junuary 
Srd  ha  told  ec«plainant  that  ha  had  th«««  plana,   aheved  kla  tha 
•katahea   aaixA    told   ooaplainant    that   th*a«  would  hava   ta  ba  paid  for| 

that   coaplaicant   then  said  ha  di-!n*t   think  tha  plana  aaour.t^d  ta 

■aalt,   that  h»  oould  put  vsjf  a  maaptf  buildiag,  oaa  eaaiar  ta  gat  a 
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loan  OB  and  ^^^^  ^^  aaoount  %f  •oMolalnaMt *•  frlcndhslp  for  Huntoa 

ho  wo»X4  nako  o  opooial  froyooiiioiit   tl&at  ho,   •oaplalaoBt,  wonlt 

ir«w  tho  plant*    oupsrTioo   tho   balXcUBg,   lot   tho  bldo  and  httlp  hia 

to  c«t  ^*  Aortga^**   I'vr  *  eonaid oration  of  (hroo  por  oMit,   mU 

that  If  Aofondlant   oi^iould  dooido  not   io  uoo  oo«plalnant*o  piano  ho 

wovXd  not  tfhargo  i\Xm  >at  all.     Jir.   JSorggroA  fur  Uxor  aaya  that  ooa* 

pXainant  aloo   atatod  that  ho  dl<<  not  think  it  would  bo  diff  loult  to 

got   a  loan  of  1140,000   and   that  ho   thoufl^t  tho  building  oouli  bo 

fttt  «p  for  $1(>0«000  to  ai28,(;C'0. 

Hanson  toatifi'?fl  that  at  a  lator  tlao  in  Januarj  ho 

talkod    to   ceMplaiB<!uat  about  tho  mat  tor,   tolling  him  of  tho  propoaod 

tarmo  at  rolatod  by  Mr.  iiorggroB,   and   that   ooaiplainant  said  ho 

*«fmld   tako  a  ohanoo.* 

Cosplalnaat  oayo  nothing  vao  oaid  about  tho  ooat  of  tho 

propoaod  building;  that  dofondant  oaid  nothing  about  othor  plant* 

Ho  tayo : 

*X  told  hiw  tho  chargoo  woro  firo  p4*r  ooot  pro  ratod  on  tho  Illi- 
nois dooloty  of  Arohi toots*   ooiiodalo,    *«nd   that  includos  piano, 
■up«rTi»ing,*   I   oayo,    *pooolbly« *      X    told  hln  ve  hav«  to  aako 
thoss   ok«t«hoo  o-v«r   tvo  or   threo   tinoo,   and  vo  tak«   oaro  of   tho 
building,    ouporrlttlng.      WolX ,  ho   thought   that  oao  aXX  ri^L  -•  a 
man  it   entitled  to  hia   oerYloo;    so  ho   statod  what  hio  iatontioa 
van  to  do;    to  put  up  a  builiing  th^ro,   and  got  ao  mmny  apartai«ats 
on  tho  ground   as  pooaibXo.      Ho   said  that   tlffto   tho  ground  wao   1X0 
by  X48  foot  do«p.      That  was  tho  southwoot  oornor  of  OrsnYlllo  aad 
Llnooln,** 

CoMpXalnant   sayo  that  ho  <).id  not  haTO  a  sehoduXo  thort 

•f  tho  ohargoo  of  tho  Illinois  Arohi tooto*  iloolaty  and  io  pooitiro 

that  no  okoti^oo  wtro  shown  to  him.     Ho  sayo  that  ho  did  not  ask 

dafondant  for  any  nonoy   :«  aooount  whon  ho  otartod;    that  whon   tho 

frollsinarias  wars  ooaplotod   about  tho  aiddlo  of  April  he  was 

ontitlod  to   ono*t«>inth  of  hio  faos,  but   that  ho  did  net  ask  dofondant 

for  it   and   that  nothing  was   said  about  it;    that  in   tho  loro  part 

•f  harsh  Ur*  BorggroM  sallod  him  and  told  him  to  ii;o   ahoad  aad  Mua» 

t'loto  tho  plans,    to  got  as  AMoh  bay  nlaiov  aa  ho  oouXd  aad   ta  »aks 

tho  rooMS  as  Xargs  as  poaaibXo.     Mr.  Borg  ran  tootifloo  that  ho  had 
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Be   vitoh  cocvrmatloA  with  ooKylaisant. 

Qm  AUfvust  18,  I9S7,   •omflMlOMit   taky*  h«  «••  •Rtltl«4 
t«   ••Ten»t*nihs  of  hit  r«tB  iBut   that  h«  haA  not   aald   »nytiJitki  t« 
lUr.  Iwrcc^Mi  it^ttt  »«B«y  ui»  to  that  ti»t  and  414  nat  saaA  hla  a 
%ill.        In  th«  aeantlaa  Mr,  Btrggran  haA  ttBauo««s»rttlly  trl«d  to 
tat  a  Itaa  of  |140,000.     In  tha  first  part  of  Saptaabar  or  tha 
lattar  part  of  August  oaapIalnMit  loarned  that  dafon4aat  would 
nat  Vuild  la     Xf2f,     In  Oatobar  ha  ealXod  up  ^r.  Itarggran  who 
than  said  ha  would  nat  do  nnyti^ing  about  touilvling  until   apring 
aad  oa«plaiA«iit  did  not   talk  with  Hin  aftorwarda.      In  SapttoAar, 
IVa?,   ooRT^lninant   rilad  hla  alai&  for  a  aaehaalo's  lion  agalnat 
Iho  pr«»ia«a  tout  aada  no  doauuftd  for  tha  paywont  af  aaj  oMinaj 
until   JnXMtury  17,  X98a«  at  «hloh   tlita  ho  wroto  atatinii   Unat  ho 
would  appraelato   ooeo  aonoy  on  aooourit,   but  not  otating  that  any 
daf inlto  aaount  vao  duo  or  r(iqu«atln«{  an/  apooifla  sua. 

Xlia  waight  to  bo  &iron  to  a  finding  of  foot  by  a 

lutatar  >dilah  has  boon  approTod  by  a  ehar.oolior  has  boon  tho  aub- 

Jaat  of  soaowhat  oonfiistlng  doeisiona.     It  soojais,  howowor,  ta 

hawo  boon  sottiad  in  vhaahiJi  t.  &alatak».   311   IXU   433,   that  tho 

finding  of  a  nastor  is  nat  to  bo  glwon  tho  saaui  offeot  as  tho 

word  lot  of  a  jury  in  a  a&sa  whero  tho  pt^rtlos  hawo  tho  rii^ht  to 

haro  tho  laauos  oi'  fnet  dotorsRinad  by  a  jury,   and  It  is  statadt 

*Zn  a  oiianoary  oaso  tho  foots  aro  fount)  by  tho  oourt* 
and  th9  BaRtor*B  r<>port,  whil«  or^n  f aoi,p  aorri^ct,   is  of  an 
adwiaory  naturo,  only.      All   tho  faata  aro  opan  for  tho  oon* 
oidoration,  in  th«   flrat  itiotanea,  of  the  trial  oourt,   i«nd  in 
eaoo  of  an  appoal,  by  tho  r«Tiowing  oourt.     Without  rogard 
to   the   rindint.  of  tho  Mooter  upon  any  particular  queotion  of 
foot,    tho  ultimato  and  final   quostion  in   this   court  is:     Voo 
tho  do«roo  roodarad  by  tho  ^anoollor   tho  prop#r  ono  undor 
tho  law  and  tho  ovidonoa?     Oorblr  y.   Corblr.   aao  111.    27t{ 

^llr/l6P   Id.  9.* 

In    thlo  oaao  tho  aaot«r  otatod  in  hio  roport  that 
froA  his  oboor^ation  of  tho  witnosoao  on  tno  otand  ho  diafboliowad 
Barggron  an4  iiaAsan  oMl  boliowod  oowpXainant.     On*  roaaon  i^tom 
is  that  Hanson  said  ^arggran  woro  oloao  fr loudo  oooially.     Tho 


i«  flMWi  >a»ir  Hm  bH  tm^  <N«tl«  #a^^  »<r  «»  X*»«a  ^untf^i  «»*iayt«»^  .til 
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4««i«»«  mix  »**Jit»M^im  «  it^t  tttiAXa  «M  h^Xlt  «a«».sit« fCKtso*  «r,$i^X 

«>^</  .it^^s  ^U$--  *ixi    iic   . y^^^4»a,  ■« T.  iUilittf^,in<lj^  «1  hi^Xtfm  a^^ar  «v«i« 
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•vi4«ii««  tKAwt  tkmt  dn  a  fwm  ea«iisloB«   th«y  hat  play«tf  gftlf  t«. 
t*th«r  l>at  ruilt   t»   ••tatliah  ih«t   Ui«y  ir«r«  oXos*  fftiftMls.     A 
»«rtt  ln.p«rt«nt  a«^tt«r  i»  th«  adcitaioB  by  Hansoa  mf  th«  trutu  of 
ILalllnKftr  ^«  t«*tlA<ony   to   tho   «J'i'««i   xhmt  «h«n  la  aftpt«iiib«r  h«, 
llAlll»c«r,   •Q«k«   io  aUoiSMi  «l>out  ilXln«,  a  taKlB  for  11««  •«%!>■% 
i«f*n<ljtni«,  Han»on   auftKsst^fl   that  b«  oui^i^t  to  taku  asaRurtts  i« 
prot««t  hlnteir.      At  ih«   •«(■•  tiK«  this  frank  adblmilee  by  Hana«» 
Wi«l4  iBdl«at«  that  ha  was  not   iatacitlonailly  •vaariiitf  falacly  la 
faYar  of  BargirflB.      H«  axplataa  that  h«   "waa  Juat   an  Irineeant  by- 
atandar. * 

Coanlalnaat  and  d«faa4aiBt     ara  ai*  eouraa  afually  in* 
iaraata^  la  tha  r«ault  of  the  suit,   lotd  tUe  bardan  of  firaof  vaa 
a»an  aoaipl t^laaai  %a  aatalliah  tola  caaa  by  a  prapoadavaaaa  af 
tha  rvldanoa. 

Praaiiaally  arary  ntktarial  faat  to  wUioh  ooa^ilainant 
taatlfiad  io  danl«<S  in  datail  by  Barg^ran,  vho   is  oorrobairaiad  by 
XanaoB.     Of  oouraa,   tha  prapoadaz  anaa  9t  Vha  «Tidanaa  ia  aet  alaa« 
to  bo  dat«r)aina4  by  tha  nunbor  of  vitaeaaoa  aha  toatifiad  ta  ar 
acaiaat  a  glT»n  faat,  but   In  woighiag  oonfliotlag  airidanca  aot 
only  tha  nussbor  of  witneaaos  but  th«  probabiliUoa  of  tha  rnopoa- 
tlTO  narrationa  of  tha  vitUAaaaa  baaoaaa  paraaaaWo.     Tha  taatiaaaiy 
af  Bareipran   ^md  uaaaoa  ^a  te   th«  oannar  in  wfoiah  oontaat  with 
•aarylainant  waa  aada  aaaata  Mora  probabXa  than   tha   indaf  luiia  ari* 
daaaa  on  that  point  givaa  by  *>iillingar,  aha  waa  un^bla  ta  raaaanbar 
haw  ho  firat  Inarnad   that  JBaars«raM,  vho  vaa  a  atraaisar  to  hi*, 
oontaeiplfttod  putting  up  a  building, 

t%  la  diffioult   to  undaratand  juet  nhy  Ur,  Barggran 
ohould  hATo  ooneaalad  fraai  aaaiplalnaat  tha  faot   that  ha  vaa  alraady 
abligatad  to  pay  tor   othor  !>Xar.s.     Tharo  la  no  doubt  that  ocaolain- 
aat  aolioitad   tha  bualnaaa  Had   ia  doing  ao  h«  veuld  naturally  offer 
tosM  iadaaananta  ta  hia  proapootlTO  ouatoaar.     AgaUi,  it  Hardly 
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•••«■  r«**oaiibl«  to  •uyi^oa*  th^t  B«rggr««  woul4,   l»  •441tl«fi  if 
pliuns  for  vhioh  h«  v»»  *Xr««4y  •bligatod*  Mad  hlK»*lf  to  th« 
Additional  p»yaiont  of  $4,000  to   >S,ou>  boforo  ho  hikd  ooourod   tho 
loan  idtloh  vao  o  ao«ooaary  prollMlnairy  li*  tho  building  vao  to  bo 
orootod.  nor  dooo  it  ooob  roaoooablo  to   ouppooo  thot   ooMplalniMit 
would  h«T#  waitod  trim  Jaiiuidry^S,  19S7,  to   Juauajry  17,   ItSd,  bo* 
foro  oaklns  for  any  i^ayatont  on  oooount  and  thim  fall  to   indloato 
that  any  pturiioular  oua  wa«  du*   If  an  unoondltlonod  obligation  «•• 
iniurrod  by  dofondant. 

Ob  ao«o  MAitoro  of  faot  it  a{»poara  tho  naatMr  olaarly 
•rrod,   aa  vhara  ho  found  tho   tltlo  to  all  four  of  tho  loto  to 
havo  boon  in  d«f«ndantB  at  tho  bl«o  tho  oontrituit  waa  aeido,    'horoao 
dofondattta  ownod  only  tvo  of  tho  lota  at   that  tlco.      In  ooatnutlng 
tho  oMOunt  found  duo  It  oooaia   tho  aaator  aoooptod  wl.^6,oi>0  as  tho 
•oot  of  tho  proooaod  bulldlnijt,      Coaplalnnnt  *  a  t«atlft.ony  waa  that 
ihto  waa   tho  total  a  ount  of  blda  rocolvod  by  hln,  but     ho  alao 
Ota  tod  t'aat   tho  oatlaatod  taIuo  of  tho  propoaod  atruoturo  In  Juno, 
^9t7,  waa  ^129,000.     Aaaualng  a  liability  It  would  aoow  that  tho 
•osq^tatlon  oheuld  h&vo  boon  bs^ood  on  that  aua  rathor   than  on  tho 
total  anouat  of  tho  blda.     Tho  roport  found  tho  sua  of  |4,7at 
loaa  an  allowaneo  of  #40i^«  aanoly,   |4«385f    to  bo  duo,   olthougk 
•ottplalaaat  hliaaolf  t«otlflod   that   tho  roaaonablo  raluo  of  hit 
oorvlooa  waa  |4«UiO. 

la  wlow  of  tho  f«.ot  that  tho  tootlMoay  of  ooaplalnaot, 
upon  fnota  In   oontroworay,   la  donlod  by  two  wltaooaoa  and  that   tho 
faota  ao  rolatod  by  hla  ar«  qui  to  Istprobablo  iv  vlow  of  tho  urioon- 
tradlctod  f%ota  and  olrotnotaneoo.   It  wmtld  aoon  that  a  oourt  of 
rowlow  Muat  bo  eonatralaod  aa  to  tho  f<Mite  to  hold  tho  flodlaK  of 
tho  aaator  agalnat  tho  wolght  of   tho  owldonoo. 

Thla  oourt   lo  alroady  ooiiMitto<  upon   tho  (tuootlon  of 
law  in  a  oaoo  wh4»ro  tho  owaplainant  horo  waa  alao   tho  ooan>lalnant, 
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t44  111*   App.    ?8fl,  v«  h«ld,   aeiiMtrulim  ••otion  1  oi    th«  kashanlc't 
l>l«i  a^i,  ma  &r«hlt«tt  vat  not  •ciltl«4  to  a  Il«i  uadcr  mi  •ral 
••«tra«t  f»r  t^rTioot  la  dravinc  i^lans  f«r  a  WiidlAg  «ki«h  vaa 
aarar  ia  f<Mit  ««nttruot4»d.     It  !•  aa«  ur^^ad  upaa  us  that  Uia 
aylalan  in  that  taaa  misaonttruaa  ••atioa  1  of  the  Lian  aot.     Ilia 
aaa«»  hawoYar,  aao  roYlawod  In  M»lXl«tt«ir  t,  {SiaBira.  3»  111,  «S9, 
aad  afflrmad,   althaacn  th«  court   in  ita  opiulaa  hold   that  a  doaioAea 
aa  ta  tha  qiu^otion  of  lav  vaa  not  aoooaaary  aind  daaliaod  to  paao 
ayaa  t%. 

CoKplalnwjt   oitoa  Stafsnurd  Oil  Co.   t.   Vanday^ooff^   384 
111,   4ia,    .'»n'!  Caroogjo  y.    T>to.    245   Xli,   App,    617,   ia  addltlaa  ta 
atttteoritioa  whioh  w%tm  cited  nnd  eonoidorod  in  our  opinion  fllod 
in   tkat  oaaa.     Wo  liaTO   ajcaxalnod  thoao  additional   faitikoritioa  and 
find  Bathing  thoroln  vhich  vo  reirard  ao  inoocolatMit  with  tho  l«v 
at  otatad  In   that  opinion,     un  tho  oontrarjr,   in  tftaadard  uil  Co.  ▼. 
▼andorlioQa.   thero  aro  oxproaoioaa  vhi^  va  iatorproi  ao  approTlng 
of  tho  VI ova  «xi»r«»*ao4  la  KaSliimor  v.   lihaoir^. 

In  tho  aboonoo  of  autr^ority  by  aur  ;»ttpraMo  Oourt  hold- 
lag  %t:  the  oontrary,  wo  adUoro  to  tkat  doolalua,   and  In  oonforsiity 
thorovith  tho  dooroo  in  this  oabo  «111  ba  roYoraod  aad  tho  oaaoa 
romondod  vith  dlr^otloaa   to  diaHlao  tho  bill, 

KimtRs&D  AKT>  laauaamB  ixitt  Duuscixt^is, 

Ua^araljr,   f\    J,,   and  O'Connor,   J,,    ooaeur. 
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yXiJ&  I^OCJSjL  and   JoaXPiUiiV  ROZAK. 
"^  App«Il«Bt», 


ja,  marzcB  iutghxtt  xnLXWUip  na  opifiioii  ojr  the  coukt. 

On  Jun«  28,   192d,   plaintiff  i.«ko«y  oausad  a  jtt'l0i«iit 
by  oonf«»«ion   for  th«   tvua  of  11070   t«  b«  «ot«r«4  agalnat  daf«ni4arAt« 
VfWB  tti«lr  proaisaory  net*. 

(hi  July   S7th  tharaal'tar  on  Aotlon  by  dal'Mxtaota  aup- 
parted  by  thair  arfitfavit  an  oriar  waa   «atarad   tli&t   tha  Julgiaaikt 
b*  op<!«i94,   that  laava  ba  givan  tfafenianta  to   <!«f«nd,    that  a  trial 
ba  had  and   that  tha  ^ykA^v^X  atand  at  aaourity.       Latar  thara  waa  a 
trial  iiii<1   th«  court  found  that  on  tha  data  Judfinant  «aa  oonfaaaad 
dofcn-^anta  vara  in>1at>taA  on  tha  nota  in  tha  aun  of  j(l,070.      JudKB^Bt 
vaa   antarad  that  tha  lorwer  judigaiaBt  of  JTuna  2'.ith  atand  aonfiraad, 
This  judgmMBt  dofandanta  aaak  to  ravaraa  on  thia  appaal. 

Tha  dafanoa  aat  up  in  tha  alfidavit  of  B«rita  vaa 

atatod  to  ba{ 

*«•  tha  aaid  nota  au«d  upot.  harain  it  a  eonditioaal  ena, 
oontln;,ont  upon  aartokin  ooniitlona  Hnd  pradioatad  upoa  a  oartain 
raal   «^«tat«  axeatuisa  oontraot.    <wt«»rad  into  by  and  batwaan   tha 
plaintiff  ani   tha  dofandanta,    a  copy  of  whioii   ia  attaehad  h«r«<- 
to,   'OkA  by  rafarana*  miAm  a  p(Urt  haraof;** 

furthar  that  at  tha  tima  oi'  tha  axooutioii  ol'  tha  oontraat  tha  nato 
in  quaatioB  vaa  plaaad  in  aaerew  with  ana  Obrsut  for  purpaaaa  aat 
forth  in   tha  aontraet s   that  aftar  tha  axooutian  of  the  ooatraot 
dafaodantf  diaooTarad  that   tha  aowar  an.-l  plavbing  ayataa  of  tha 
raal  aatata  oontraotad  for  waa  ooanaatad  with  tha  aawar  ayataai  of 
tha  raar  building  of  tha  adjoining  lot,  whieii  adjoining  lot  waa 
not  owr.ad  by  plaintiff,   and  that  upon  diaooTory  af  that  faai  ana 
af  dofandanta  talkad  with  plaintiff  ab«wt   tha  s-^^ttar  and  plaiatlfT 
pronlaad  upon  that  and  athar  oooaaiona  that  ha  would  not  hold 


S  ^  ^^'-^^  ■ 


.  xA»     \ 


.a  >-'..„v   <i.-t-»:i''   I--.**  fl«  jbswi*,;  ;,iii^  a4*  r«44  i^Kis  !>««*<  ••rf 

#«i«iH9i»»<jt      .0?-.  ;T4-  oa.  AftMajbAl  #<xa«'  ir«£i»^'?UA'$«l; 

■  ■ ,    ^ 


A«r«n4wits  to  th»  aontr«h«t;    th*t  Obrsut  d«XiT«r*d   Ux«  not^  to 
flalBtlff  vitiiout  d«f«ndanti*   eonawit. 

Tht  parties  upon  th*  trial  ofr«r«d  «Tld«io«  ttindiBtf  to 
•iiataia  their  r«iap«etiT«  oententions,    nndi  at  tha  elaaa  of  tho  ori* 
danoo  dafandanta  aubaxlttad  proposition*  oi*  lum  to    tha  affaat  that 
flaintiff  was  not  anil  tl ad  to  raoovar  baeauoa  ha  waa  not  tha  Xasal 
holdor  of  tha  aota;   that  tha  all«»aad  noto  waa  eonditienad  upon  tha 
parforaanea  on  tha  part  of  plaintiff  of  tha  tarMs  and  eonditiono  of 
»  roal   aatate  mxcnwa^^  eon tract  axaoutad  at  tha   oaaa   tima  ao  tha 
B«tos    that  tha  axaoution  of  thia  contract  fttnd  noto  in  qaeatioa   eon- 
■titutad  ona  transact  ion;    that  \i%i:Qr9  plaintiff  oould  roooYor  it 
vaa  naeaasary  that  ho  ahov  hy  a  praponloranoa  of  tha  oridonoo   that 
k«  ha4  All  Jill  od  th*  tarite  and  oonditiona  eoatainad  in  tha  roal  os- 
tato  exohango  contract  and   that  dofiNDdants  haid  defaulted  therein; 
that  it  waa  nea^aaary,  before  plaintiff  oould  reooTor,   that  ha 
•hottli  proTo  that  he  had  tendered  a  statutory  warranty  dead  in  ao* 
•ordanee  with  the  tertso  and   oonditiona  laid  down  in   tha  oontraot   In 
•Tid.enoe,  and  that  defendants  rafuaad  t«  aoeopt  tha  dead  and  furthor 
rofusad  to  doliTtr  the  atatutory  warranty  deed  with  referanoo  to 
their  property  and  In  a«oordane«  with  the  terao  and  oonditiona  of 
the  oontraot;   that  «a  a  matter  of  law  there  was  noror  any  deliTory 
•f  the  note  in  question  by  defendants  to  plaintiff;    tliat  the  sower 
and  pluKbinK  syatea  oontained  in  the  presiiaes  mentioned  in  the  oon- 
traot eonneeted  with  a  building  on  the  aouth,  which  buildiae  and 
proaiaes  were  owned  by  another  party;    that  this  was  a  aatorial   and 
latent  defeat  whloh   tmqtulA  not  be  aseortalnad  at  the   ti»o  of  the 
oxooution  of  the  eontraet  in  question  and  therefore  eonatituted  a 
material  breaoh  of  the  oontraot,      hereby  defendanta  had  a  riitht  to 
resoind  the  same. 

All  of  theee  propositions  wore  ref uaod  amd  a  linding 
ontarod  as  hereinbefore  set  forth. 


ia»«X  Biif  Scfit  a«^  9£i  ft^HJisic^  .^i^Ut^sMt  StM  ftiitv  IKljrtiJtitX^ 
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It   is  noti*rg«d  in  balialf  of  tf«r«n4aBt«  th«t  th«  rUidijif 
•r  th«  eoiart  it  «caiMtt  the  «Ti'l«no«  upon  any  «attri»I  f&et,   mni 
th«r«  oan,   w«   think,  b«  no   diopttto  oo  to   tho  ootual   faoto  oatab^ 
llohod  by  tho  oridonoo, 

Plaintlxr  and  dofondanta  on  April   4,  192a,   oatorod  into 
a  eontraot  whoroby  thoy  a^rood  to  oxohango  oortaln  pthrool*  of  roal 
ootatt  ovnod  by  thoK  roipootlToly^.      Ilit  eontratt  contalnod  tho  uoual 
proTlaioao  ao   to  tltlo,   onoumbranoos,  prorating  oi    t»3(oa,   oto.      K« 
•»oh  was  paid  by  oithor  party,  but  oaoh  oi'  tho  p^urtloa  oxooutod  a 
n«to  to   th«  ordor  of  th^^  othor  for  |1,G00.     Tho  ooatrtuit  atatos: 
*B«th  partloa  haT«  exooutod  jud^gaftni  notoa  for   $1,000,  payablo  to 
thanaolToa  In  eaao  of  dofuult  for  oxponaoa,*     The  contract  proTliod 
that  oeamlaalon  ahould  be  paid  to  Valior  L«   Obraut   «nd   that  tho  dood 
ohould  bit  paaaod  and  nogotiatlona  oloaod  »t    iiia  offloo  ifithUi   firt 
daya  ^t<ir  tho  doal  waa   found  fiood.      Xiao  waa  Bado  tho  oaaanoo  of 
tho  eontraet ,   nuad  it  waa  proTldod  that   tho  oontraot   nhould  bo  hold  by 
Obraut  for  tho  outuaX  bonoflt  of  tho  T>»>'tioa. 

iUr«  It«sak  teatifloa  that  irtion  ho  dliioovorod  tho  oon  <!• 
tlon  of  tho   ao»a«;o  and  pluabing  ayaton  ho   told  plalntilT  thoroof  and 
that  plaintiff  aaid  to    ilai  that  ho  vould  not   <nii'oroo   tho  oontraot 
acainat  hla  wiahoa.      Plaintiff  donioo  that  Mr.  Koaak  OTor  apoko  to 
hin  about  tho  aowor,   uud  ho  togothor  with  Obraut  and  Loloko,  who 
workod   in  Obrsttt'a  offloo,   toatifiod   that  both  defondar.ta   aaid   that 
thoy  voro  not  going  through  with  tho  doal  but   that  noihlatc  vaa  aaid 
by  oithor  of   thon  about  tho  aowor.     Obraut   aaya  that  Hoaak  offorod 
to  pay  hin  a  oortaln   tnount  if  ho  would  broak  tho  doal. 

Bridonco  "^tao  aloe  glTon  in  bohalf  of  cho  plaintiff  by 
Sr.  Pinolak,   a  plusbor,  who  toatifiod   that  a  foroior  eonnootioa  of  tho 
aowor  of  plaintiff *a  proaiaaa  with  tho  adjoining  let  had  in  fa«t 
boon  dlaoonneotod. 

Zf  tho  trial   oourt  bolloTod  <ho  OTldoceo  Introduood  by 
plaintiff,   it  ia  opparant  that  tho  propoaitiona  of  lav  aubaiittod  woro 
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aot  applioabl*  to   th«  faott  of  tn«  •«•«,   luxd  If  th«  XriuX  eoiurt 
ImuU  th«  fftots  »«oordlng  to    thla  evidonoo   »•   oubiAttod   lu  bohalf 

•  f  plaintiff,  wo  oannot  o»y  that  thm  l'intliB(  io  ocaicBt  tho  wol»;ht 
tf  tho  •▼idono*.  Fropooitloao  of  low,  thoroforo,  urgod  in  dofond- 
onto*  briof  oo  to  tho  nooooalty  of  o  TMidor  rurniohiag  on  obotroot 
•f  tttlo  ond  to  tho  off  oat  thot  tho  Tondoo  oould  not  bo  plaood  In 
dofouli  until   an  Abotraot  wao  rurniahod,  fould  not  bo  applloablo   to 

•  oaoo  whoro  tho  Ttndao  without  Juot  oauao  ropudiatod  hlo  obliga- 
tlono  un'lcr  tho  oontraot.     Tho  law  weuld  not  roquiro  a  noodlooo 
fomallty.     Lymain  t.   aodrigy.  114   Ul.   SM;   Oaaood  y.    Gki.  n^y.    211 
111*   MB.      Thlo  lo  a  «onpl«to  anewor  to   tho  arfiuaont  of  doforilanto 
that  fhoro  lo  no  owidonoo  tondin^  to   ohow  that  plaintiff  ooApllod 
with  tho  eonlitlono  and  toruto  oi'  th«»  contract. 

It  lo  aloo  ttrgod  that   thoro  waa  no  dollvory  of  tho 
neto,  but  tho  quootloa  of  thr»  dollvory  of  a  noto,   aa  in  tho  deliworf 
of  a  dood,   io  a  quootion  of  what  tho  intontion  of  tho  partioa  wao, 
and  in  vicrw  of  tho  faot  that  no  Bonoy  wao  paid  by  oithor  party  at 
tho   tiaft  of  tho  oxooutlon  of  tho  oontraot,   and   eonoidering  tho  Ian- 
guago  uood  in   tho  oontraot  with  roforonoo   to   tho  no  too,  wo  thiaJc  an 
intontion  to   doliwor  tho   oamo  mmy  bo  iaforrod  fron  tho  owldonoo. 
U\n  T.  n'%\%»    2'»'«  ni.    aiaj    tJtruTO  t,   Tat<to.   2«ft  Ul.   103, 

It  lo  aloo  urgod  in  bohalf  of  dofondai^to   that  tho 
neto  wao  in   tho  naturo  of  a  forfoit  tr  ponalty  for   falluro  to  oooiply 
with  the  oontraot   nnd  that  tht  a»«unt  of  rooovory  ohould  thoroforo 
hawo  boon  llBltod  to  daaagoo  aotaally  oustainod  and  proTod,   if  any, 

Thoro  wao  owilenoo   ton  iln^i  to   ahow  that   tho  uoual  aaA 
ouotonary  rate  for   oossnloalono  to  a  brokor  of  throo  por  oont  would 
•miunt  to  #900}  on   that  iton  aleao  da^^^a^foo  oould  not  bo  loso  than 
|90o.      AoBuadng  that  tho  noto  lo  in  tho  naturo  of  a  poaalty,  wo  do 
not  think  tho  oMunt  of  tho  Judgnoat  oan  bo  eonaidorsd  oxooooiwo 
undor  tho  olreunotonooo.     Oobblo  ▼.  Llndor.   76  111.   15?;   Burk  y. 


txuo9  iMlr^  tnii  II  Bait  «»«4kii  ndi   t^  »io«t  »if9  dl  V^CdiMlXii*  ^tA 
,v   sft^/S    ;rcX    ..iXI  dT    «y»jj)ftia  .V  »I;?<f(»i)      .t»oaiiJ»taw«»tJ»  ♦/(^   -Xttbou 


^,    W  111.    App.    25;    aibb  ▼.   AiTrtll.    2S4   111,    A»f.    »*7, 

W«     thlak  ta«  •ridcnoa   ol*arl]r  •riowa   tix*i  d«f«n<lwits 
4«fault*d  In  th«  p«rfoni»ncc  of  th«lr  eontraot  wltta«iit  lUky  mms* 
vhat«a«Tttr,    &ni   that  th«  judgmtat  again*!   th«B  I'or  th«  HMuni  %f 
tht  not*  is  ja*t.        7h9  jU(S(^*nt  i*  th*r*ror*  afl*irB*d. 

AJUflBMHH, 

MSortly,  P.    J,,   imil  Q*Qwxuot,   J.,   eeoour. 


3373L? 
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lOI.    JOaTXOX  KATCHSTT  IKLIVKIIBD  TIDS  OPIKlOli   07  TKX   COUAT. 

On  April  34,  1930,  pXaintiff,  Arthur  J.  Th«aAt,  eoh* 
/•■••d  juiijiBiNit  K^ttiiifti  dDfmidant,  David  iuer^Mat,  on  a  pro»i»«ory 
note.  Up«n  i:*tlon  oi'  Atfst.darit,  aupport^d  by  his  T«ril*i«d  petition, 
th«  Juilipifltnt  was  ep«n«d  and  d«f«iidftnt  h»d  !•»▼«  to  d«l*«nd«  Ihor** 
•ft«r,  upon  trial  by  the  oevurt,  Ihora  «a«  a  iindlnA  for  dafandant 
•■4  ^uAgikmt  thar«on»  whloh  plalntilT   aaxa  ua   to   raTaraa. 

tha  oota  In   quaation  la   xv   tha  ordar  of  Jaaon  a, 
Thomaa,   a  brothar  oi    plaintin'»   by  whou  it  vaa  andoroad.     Xho  da- 
fonaa   int«rpoaad   ia  that  tha  oonaidaration   lor  tha  not«  vmi  raal 
oatata  ooaiBiiaaleiia  elaiai^  to  liava  boon  oournad  by  Jaoan  A.   Tha»as 
•a  aoeount  or  tha  a«l<*  el'  thirty  lota  la   tho  oity  el'  Ciiloatfo  e«nad 
by  Morgana  to  one  aaorgo  dawiak;   that  at    tha   dice  oi    tha  aalo  Jaaoa 
A.   Thomas  orally  agreed  with  dafaudant  ikoreano  that  no   oeaBBlaoiOB 
vowld  be  due  iihtil    the  r»a9oetiYe  pietie  ci    real   aotate  aheuld  haTO 
been  paid  for  by  tha  parohaeer;    that  Jaaon  TUobmi  a^aed  not  to  ne- 
gotiate the  note  but   to  hold   it  ao  guaranty  oi'  tha  paysant  ef  eoB« 
aiaaiona  whan  the  aMoa  ahoald  beooae  due;    that  aaid  note  ahoold  not 
go   into   affeet  aa  a  note  until   the  purehaeer  had  fully  paid  the 
purohaoe  »  )ney,   end  that  wheti  aaid  aouey  was  fully  paid  the  aaid 
nete  ohould   tak«  effoot  »■  n  dctliTored  inatrumani. 

The  affidavit  ef  sar ite  further  alleged   that  at  the 
tiae  Jaaon  A.   Thosiaa  obtained  poaaeaoion  of  the  note  euod  on,   another 
note  in  the  aura  of  ^550  waa  iiiven  by  deferidant  upon   tha  eaae  temo 
and   ooKditiMio, 

It  waa  alee  ay  erred   that  four  of  the  lota  had  be«fi  paid 
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for  an4  that  d«r«n(l«iit  hmA  ^mlA  \h»  ooemlattloti  on  Ui«so  lets   la 
tli«   OLun  of  |30C  which  wai  oppli«4  en   tho  noto  for  #0130  ia  aooordanM 
wlUx  hi*  «4(rooa«ai:   that  no  othor  of  th«  lota  had  boon  fully  paii 
f9T  <ind  thoro  vat  tharofor*  no  othox  aua  duo  aa  ooaaiialon  oa  oalA 
noio. 

Bafaatfaat  further  aT«rr«4  that  pl&intlif  took  tho  noto 
with  fall  knoKi«4iS:o  of  tho  agrooawit  hntvoon  dorwi'tant  and  Jaooa  A, 
Thaaaa;   that  pl«lntil'f  wat  not  a  holdor  of  tho  noto  la  dtto  eouroo; 
that  ho  pold  ae  eonoideration  tbnrofor  wad  oi&ply  hold  the  oaaf*  for 
Iho  ¥oaefit  of  tho  pay««;    that  at  tho    tiao  ho  preourod  tho  purohaoor 
for  tho  roal   oatato,   Jason  A.   Thoaaa  hold  no  lloooao  ao  a  ronl   »atat« 
brokor  or  saloonaa  abd  I'or   that  reason  oottld  not  rocoYor. 

Dofofiiant  upon  trial   aeauaed  tho  burden  of  establishing 
his  doresso  %nd  eallod  plaintiff  ae  a  vltnoao  undor  soot  ion  39  of 
tho  Municipal   Court  aot,   r«ntl  tho  parties  off«rod  oth<»r  OYidonoo 
ton'Un^s  tc  ou^tadn  their  roapootlTO  cont«Rtlono, 

Plaintiff  urges   that  ho  is  a  bolder  in   due  oouroo.      Tho 
ovldccoo  ahovs  without   oootradiotion  tii&t   the  note  was  transferred 
by  Jaoon  ▲•  Th.oaaa  before  maturity,  but  a  ooosideration  of  all  tho 
ovideaoo  leavoo  ut  unooBvinood  that  pltilutiff   took  tho  socto  In  good 
faith  and  ler  a  valuable  eonitidoration.     Pliklntiff  la  tho  brother 
of  JikMon  A.   Thoaao,   and  tho  allOKod  eonoidoratioa  for  tho  note  waa 
money  advanced  by  plalatlxi'  to  their  paroots.     It  does  not  appear 
tixat  tho  par*nto  nooded  suoh  asslstanco,   and  vo  haTO  soma  doubt  ao 
to  whether  It  was  eror  in  ftiot  ^iTon.      the  I'ir.dlni^  oi'  th.e  oourt  io 
entitled   to   the  oame  w^rii^t  as    tho  verdict  oS*  a  jury,   and  wo  do  aat 
think  we  eaa  say   that  tho  finding  of  tho  oourt  on   ti^is   issue  is 
against  tho  Kanifoat  weight  of  the  owidenoo. 

Jaooa  A,  Thomaa  wao  not  a  lieeasod  broker,  and  on  tho 
sut>]ority  of  Kon<irloko  -^i,!  ^^limrAttii  ^^3  111.  App.  ISO,  dofsr^dant 
oontondo  he  oannot  reoovor.     However,   it  io  unoontradleted  that 


s/j   .?.;s-yfc  i»v-5^ ..    ■'•:.        f;-  ,v;c-v.«..tttX««>«i  iiftiw  *»»»•«  t^asawift  »j4#',liMt# 


Jafloa  A.   Xh«a«s  was  not  vatfaccd  In  th«  buBla«M  of  ■•11  lag  r«Mtl  •■- 
tato,   and  it  aypMurn  Trtm  th«  oriionoo   that  h«  nogotlatod  only  this 
ono  tracaaotlon,     Tbo  ntatuto  whioh  raquirao  a  ovrtifioatc  of  roKlo- 
tratioa  iosuod  \y  tho  Dopart»ant  of  iiAuoatiofi  oDd  Hodotratloa 
(Cahlll*o  111.    Htat.,    chap.    17-A)    lo  tharoforo  not   appllcablo. 
KUl?'^  ^«   Iy»ltUtl.»   W3  HI.   App,  116;  C'*14U  ▼■   ^Vfig^'Ur.   163  ui. 
•IB. 

Th(»ro  rotaaino  for  eoasldoratlon  the  quoatlon  of  whothar 
plaintiff  io   Mntltlod  to  roooTor  on   th«  n«rit«  ao  discloood  by   tho 
rooord,   eono«<liag  that  ho  is  not  a  /loldor  ir>   duo  oouroo.     Aoro 
agala  thore   io  littlo  confliot  in  tho  oTldouoo  as   to   the  aaatorial 
faots. 

Oofondaat  ownod  roal   ootato  ho  wiahod  to  ooll,   and  ho 
vao  introdaeed  to  Jaoon  A.   Xhomao  lay  a  Mr.  Morrio,  who  brought  Jaoon 
Thonao  to  dofondant'o  hoao  about  Uoptonbor  1,  19Sd.     Jfrtm  that  data 
dofondant  on»  JHorrio  and  Jaoon  Tiioaao  frti«  tine   to   tino  until   tho 
doal  wao  finally  olosod  on  Ootobcr  UO,  192rt.     It  io  not  d«iiod   that 
Jaoon  Thoaao  proourod  tho  ouoto&or,  Ooorgo  Sairiak,    to  whoa  dofondaat 
oonyeyrd  tho  proporty  by  warranty  dood,   da|ro4  Ootobor  31,  I92S. 
Aft tr  tho  doal  «ao  aloood  dofondant   oxooutod  and  doliYorod  to   J«toon 
ThOMao  tho  noto  ttpon  irhioh  this  auit  wao  brDai(Jb.t.      It  io  datod  Ooto- 
bor 9G,  102d,  by  its  torffiB  io    !u«  160  dayo  sftor  dat«  with  intoroot 
at  6  por  eont  p«r  annum  until  paid,  and  la   for  the   oua  of  H7U>. 
At  tho   oaK.e  tiao  dofoidant  oxooutod  and  doliTorod  to  Jaooa  a.   Thoaao 
another  noto  for  tho  mvok  of  1650,  whioh  wao  likowioo  for  ooaaUlooiono. 
Tho  loto  waro  5ii  in  avabor  an.4  tho  purohaoo  prioo  wao  IISOC  oaoh. 
Thoto  notoo  thoroforo  reproaactod  a  ooaaiooion  of  B  por  ooat  oa  tha 
tranaaetloa. 

Dofondant   taotifiod   that  ho  told  Jaoon  A.   Ihoaaa  that 
ho  did  not  lika  tho  idoa  of  tho  doal  at  all  aad  farthor: 

*Z  told  hia  at  that  tiao,  aow,  I   oaid,   if  I  aa  ftoing  to  oiga   thio 
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nstt  QD  this   oonrlltion,   you  aak*  me  not*  to   that  •rr««t   Uiat   it 
won't  b»  i1u«  until   I  gut  sy  aon^y.   an<i  h«   said,    'AXX   right.' 
H%  sat  dovD  and  h«  utkad  Manria,    *Hav  will  X  word  thlat** 

Ha  furthar  t«atifiadt 

*Ha  amid  that   that  nota  was  all  right,    that  thay  war«  ta  Maat 
that  -iay   and   if  :>>a»iak  hadn't   takaa  up  tha  lota  it  would  ba 
rl«;ht,    Utay  eould  ba  rmR999^ii   an4  I    took  him  at  hio  ward,  ethar- 
wiaa  I  would  not  hava  aigaad** 

This  oral  OTldanoa  as  to  wlhat  was   asid  at  tha  tiaa  of 
tha  axacutlon  of  tha  nota  was  objeet«>d  to  hj  plaintiff,   but  his 
objaotion  was  orarrulad* 

It  furthsr  appears  that  aftsr  tha  transfer  of  tha 
nota  to  Artitiur  J.   Thasiaa,   plaintiff,  ha  wrota  dafandant  on  i^ril 
4th  stating   that  he  hsld  tha  nota  and  that  it  would   fall   duo  en 
April  6,   1929,   KDd  aakad  dafat.dant  to  aaka  arriui{^eu«Dta  *to  hoa«r 
tha  ssMS  by  noon  of  that  data.*     Z>afandant   says   thaw  whan  1m  raoaivsd 
that  lattar  ha  eallad   J»aon  Thoaaa  up  and  that  Karria  and  Jaaoa 
Thaaaa  eaisa  to  his  hoB«  and  thay  want  oYor  tha  whole  thing;   that  ha 
told  th«B  that  hs  thought   tha  daaX  didn't  look  right  b»oauaa  J^orrla 
•wad  hlM  aoMo  aaaajr,  but  that  Thoaaa  said   that  ha  oould  da  nothing 
and  that  ha  had  sold  tha  nota  to  anathar. 

Ob  April  18,  19S9 ,  Jaaon  a.   Xhoauui  wrots  iafondant  a 

lattar  in  whioh  ha  aaid; 

"lafarrlng  to  our  it-terriaw  "*•  I  haraby  a^ae  that  ahould 
you  haYo  to  repossaaa  any  portion  of  said  property  on  aaoount 
of  nonpayaant  of  sasia  by  said  Oaorg«   Sawiak,   I  will  rafund  to 
you  frota  thff  eonaission  whieii  shall  ba  paid  n«   th«  awA  of  165.00 
for  «aoh  lot  ranalning  unpaid  by  the  aaid  Uaorga  Bsoiiak  and  re- 
poaaassad  by  you.* 

Dafandant   furthsr  taatiflad  that  ha  did  not  know  haw 
ftany  lota  h*A  baan  paid  t^ri  that  aooordiag  to   tha  eontraat  ha  waa 
to  raoaiva  tha  aonay  whan  tha  building  was  under  roof  a«  aaah  lat, 
and  that  he  thought  senawhere  around  11  ware  then  undar  roof;   that 
lately  he  had  not  reeaiyad   the  noney  beaauaa  it  was  being  paid  to 
tha  Pioneer  bank  and  not   to  hia. 

•Taaon  A.   ThoMRS  testified  that  h9  had  a  conToraation 


*  vmlV    ,tii:'x«it  h9ii»»  •&  htm  tsmoh  Sab  «i'-i 


i^»s\  ol  9fV  x,*^  i**^^    •if^'t^   IX«   taw  •^on  ^.  .         .   ;J   fcl«s   ;!^! " 
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i'lix^  >  -jVf-iif    T^wrf     *.■»**!»    ^jjiw     •'i-t.'-'i  v£:^«    IM^fil'Xi/-'     ■* 

&*v^«a«t  Ml  ^il«r  «^.«iU  tt^v  ^MR^Mli**^     '*««jr4it)  tf^jcf^  *£e  S99A  i^tf  »jnft«  ftif# 

9Hi   iUiiJ    ilH^U^J    iiiO/tir  •£{!    t«V«   #«»«'  x*<i^    ^^M   ii«u»<^   i»i-^    oi    «««•   MIttJiT 

sliiiiei!v:  ^a»«»«<r  ^dsit  ai««X  <^*«i%)ilt(  X««4»  »^  li^««»4  #4  tJBii)!^  iNrili  frXo^ 

•n»iEf;tlMniB  oi  ##9«r  M»  bXM..  M^  ttO.  JMdt  htm 

.;     :;;SA-b.--\'-  •      'Mj;--Jt«   «4im».^  ..A   iU»««l>    ,JKfiX    ,eX   XIIU94I.   «C» 

-,   «xs.;'   »r  >;ii-.f-  msinsimio.  ■■:.'%'^   U«x 


vith  4«f«B<fwBt  &b«ttt  Xh»   ath  or  10th  of  April,  1919,  vtaen  Xr. 
Merrlo  w««  prof«nt;   that  dofondaot   Mdd  He  vomld  not  »o«t   Xhm  not* 
at  thAt  tiao  )»ut  voald  sot  e>>j««t   to  nootlng  It  aftcjr  oi>«-tair4  of 
tk«  b«ilding9  woro  vp,    tnA  that  ko  o^oad  to  pay  tho  entlro  r.oto 
vhon  ton  lots  tioro  built  on;    thint  the  buildiago  vorc  ho  be  oonold- 
•r«d  huilt  hhon   th«  roof*  verO'ion,  and  thitt  oloroa  »t  that   tl^o 
w«ro  under  roof* 

Thio  t#aiL»eay  io  not  dorlod  by  dofonrfant  and   tnora* 
fort  atanda  uneontradlct«d   In  the  rooord. 

INlfaiidant   oontendo  oa  tho  aatfaarlty  of  Boll  ▼.   k^. 
DoJBiysi.   30»  ill-    5«»;   ^opcamiop  v,  l^ewto.    3«7  111.   4B8;  Owtna  t. 
Sftgif,   554  111.  9?.   «n<5  Trudara  Ix^Tootrnwit  Co.  t.  Kalaa.   246  111. 
Api>.   511,   that  th«  oral   ovldonea  offerod  aad  roeolTod  oTor  objaa- 
tlan  waa  adalaalbla  to  ^ioprova  tho  Talictity  of  tho  aoto.     Thaaa 
•aoat  conotruo  aootion   55  of  th«  liofiotiabla  Inatnmonta  aot,  vbieh 
proTldoa  in  oubstHcea  that  tho   titla  of  a  parson  who  nagotiataa  aa 
iBatruamt  ia  dafoetlTa  within  tha  Mfranln^  of  tho  aot,  when  ho  ob* 
taiaa  the  In^trimefst  or  any   aiif^natura  tharoto  by  fraud,   duraaa  ar 
for 00  and  faar,  or  ai>y  oth«r  unl^rfwil  neana.   or  for  an  illegal  eoa- 
oidoratiaa,  or  whan  ho  nocoliatoa  it   in  broach  of  faith  or  under 
auoli  oirouaataroea  aa  anaunt  to   a  fraud.      3iai  th»Uurd  *  a  111.  Baw. 
Stat.   1989,   ohi^.  93.  p.   19  M.     Thoae  eaaoa  in  off  oat  iold  that 
parol  owidonaa  ia  adielaaiblo   la  order  to   ahew  that  the  deliwory  of 
tha  note  waa  purely  oon/lltional   or  waa  seoured  by  laeane  of  fraud, 
and  it  ia  helfl  in  thoae  eaaoa  that  parol  ewidenee  do<ra  not  undar 
tmA  circunatairioos  o<rhtradiot  tho  teraa  of  the  writln«;  ar  w^iry  ita 
legal  iaport,  but,  an  tho  eontrary,   tanda  to  ahaw  that  it  waa  ncwar 
delivorad  aa  a  preoaat  oontraot.      The  diatinction  ia  pointed  out  ia 
H^4l0y  ▼.    Pi^*   237   Ul.   App.    187,   aad  &. Chilling  Co.    t.    Slaaa. 
SS2  111.  App.   2#6,  a  oaaa  eoaotruing  a  non ^n ego t labia  aontraot. 
Tradora  Imreataaat  Co.   v.   ilala^.   246  111.  App.    511,   nad  alao  other 


f 


fl>|.r^.^  v;':?!;    saw  •i'S^tH 

l»  *«i;iJi~isac  -i^^'  ......  ^    ....    ^- 

.£XI  ^»e  «ttafi&....>3L.jd;^  iTifrlltllirfflg  JBWJBg:  »<»  «^<  «(^I  M<  tA^S^^ 

i«jc&l   6i4»:<  i«>»tl«  »k  ««e«<!»  ««»<l'i      .f^i^'"  ?  ,^»tkf   ,1891   .l^ttS 

%»hmi   :■  mu»hiV'»   i^fxaq  ;fdjU   «o«j;j«  •«•;':  >     -  .i   him 

1**1X0  t^fiXij  iiw  ,U8  .<iQA  .XXI  ftMi  . a# ,lft-'^  ,1  y . J f V ,  f m *tf itf tbP^,. 


•»•••  OB  vhleh  4«f»n'lstit  rfflima  «r«  diBtingwlititiabl*  upon  this 

Iho  OTldoneo  hero  tocdv  to  show  not  a  ooa^ltlonal  b«t 
n  «iioon<liti«i*l  dollTory  of  tho  nolo.     Iho  evidoneo  of  dofondont 
•0  to  orml  oonTorsotiono  beforo  iho  oxoeution  of  the  notoo  tond^ 
to  provo  only  o.  eontouoporoAoouo  oereenent  Attatfxln|[  a  oocdition  •• 
to   the  tlMo  uteon  poyaont  of  the  uoXf.   ohottld  bo  m&do.     thio  vould 
Tory  the  tormo  of  the  note.     Huit  su^  ovldooeo  is  not  adKlooibXo 
lo  ootmbllohod  by  authorltloa  too  auaorous  to  roqulro  dloouseion 
In  dot&U.      flMiBHtr  ▼,    H.^tQhV<?,    ^3   111.    A|>3».    3S4:   Boattlo   t. 
Browno.   64  111.   5«0;   Jo^»fceop  y,   ulovey.   la  111.   283.      If  thio 
oridonoo  lo  oxeludod  (as  it  ohould  have  boon)   an  oTorwhelaelng 
propondoraaoo  of  the   evideuoo  eotabllehoo  the  right  of  plaintiff 
to  roeoTor. 

For  the  r««BOBs  Indteated  the  Jad^oat  lo  revcroed 
with  a  fin :1  lag  of  faeto  and  Jttdfnont  hero  for  the  oaount  of  the 
aato  olth  Intereot  at  d  per  cent  fro«  date,   aaounting  to 
la  favor  of  the  plaintiff  appellant,   Arthur   J.    Thonao,    und  a^taiast 
the  defendant  appolleo,  David  Morgana. 

umnaiB  itith  a  nhTusG  or  facts 

AlO  JUtmxn  UMKM  FOR 
KoSuroly,  r.   J.,  and  O'Cojrisor,   J.,   oonmr. 
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W777  nSOZXO  Of  FACTS. 

Th*  •ourt  fin4s  «•  fast*  tkat  at  Chieai;o,   Illir.«ia, 
•a  0«tob«r  flO,  Xtas,  4»f*n()ant,  DatU  k«rfaa««  »«4«,   •atoutad 
ttna  4*llT«r*4  hi«  pronissor/  not*   for  the  oua  of  ^1700  (Suo  Itt 
4»7*  aftor  4at«,  for  iraluo  rooolTOd,  to  th«  or  dor  of  Jaooa  A. 
Thowuit  with  Intoroot  at  tlx  p«r  OHtat  por  annua  aftor  dato  antil 
yald;   that  oatd  noto  vai  theroai'tor  bafor*  aaturlty  duly  aooisnod 
by  aa  oadorooaont  on  tho  baoJi  thoroof  la  vrltlas  by  sold  Jasoa  A. 
Thoaao  to  plaintiff,   Arthur  J,  Thoaas,  «ho   io  new  tho  oirnor  Md 
heldar  thoroof;   that  th«r«  la  dtt9  and  unpaid  ufon  said  not*  tho 
«ua  of  $1700,  toj^othor  with  iatorott  At  thi*  rat*  of  *ia  por  ocnt 
p*r  aanim  froa  Oetobor  80,  X929,  to  January  S7,  1930,  wiountlng 
to  th*  further  •on  of  HW.dd,  aad  aaidn^  a  total  sua  du*  froa 
dcfontlant   and  app«ll«*,  ZlaTld  Uorgan*,   to  plaintiff  aad  9tp» 
p«llaat»  Arthur  J.   Thoaao,  of  $Xd89.4d,   for  vhloh  aaid  aun  th* 
oaid  Arthur  J.  I'hona*  la  «ntltled   to  4u<.i«^«nt  agaiaat  aaid 
David  l<i«rgaa*. 


•■iftAV  to  Moant  ??TCc 

«« loot  III  ^ozaai^o  Sm  Suft^    ••^o*l'  ^a  •i..i!1  #«jm«  «^ 

«»X  •!*  OOVli  t9  /s>.;fl    -fii   Yal  ttiGit,  vWft* iajo'3«i  itiji  lr*ti»riX«ft  &«• 
./:   n.-jaJil  to   v«-   ■  '-»*vi»«ft  fittXAir   »o1  ,ft/«fc  t»^1»  cui^., 

-^.  *«k«  ^«.^l»«»i«X  <t#X'r  ,«M0«{9 
**  ■  -  ::w':....  i^H^    (IA«  f^^M  *!«»    ^fj^^    ikM»^ 

baa  'imt^'^  §fj  ^im  el  &av  ,»*4aK>4t  ^l  -xtJiXliA   .ni^iUAi^  ««  MCMft 


fJALZn  S2XU3A* 


;.  JU3TICK  iixiCMfl.t2  i  i,ir?.;i;it  tint  OPiiios  o?  ras  C008T» 


\ 


0«erf«  and  PaulJa«  Slal«»tkf  in  f»r«lWL«  c  vttilmmr  to  •«o«r»  p««»«««i«i 
•f  e«riaiB  preaiiaee  la  ih«  cit/  of  Chl«  >.£0.     I)i«r«  «««  a  trial  by 
til*  caart  aac  «  fin^itms  t«x  s>Uinttft  and  Jude^aat  acaUat  ti«fc>ad- 
aata*     iidttoaa  far  a  nra   trial  &ad   ia  arraat  i^cra  oTeTraled*  aad 
dofcradaata  b/  this  appeal  aeak  ta  revere*  tbt  J«d«aaa%* 

Tlu  rviacfic««  aaot  of  ^  hich  ia  deaimcntary  ia  olkai^aiart 
diacXaaaa  little*  if  aay*  conflict* 

It  appaara  tku^t  cm  Jaaa  Id*  l^il6»  cAc  Jaac  XcdlaMui  vaa 
th«  owaer  af   ^lMa«  pr»aia«a*     Oa  taat  d&t«t   nhn  *at«rad   iato 
artiolaa  itt  «i^e«»«at  ia  vritiag  aad  aador  9mnl  \tith  d^faadaaiat 
mik9T9hy  it  vae  pravideo   tlKit  if  dt-faadaata  v»«uld  first  anke  tlM 
yajnaoata  aad  ptxt9xm  tha  coraaaata  aaatioaac   ttereia.  aba*  aa 
fart/  of  tlM  first  part*  eoTcaaatod  aad  a«r««d  to  eoara/  ta  Xhitm 
th»  pr«aiaea  I17  aarraatj  daad*     'hM  purahuMO  priea  vr.a  19*000* 
Tko  ^'•'^■•■t  rceitaa   tltet  1150     v   .'  paidi  tbat  tte  prasiaaa  vara 
a«kja«t  ta  a  firat  aort^,^e  of  C:^90C*  Aaa  ia  akoat  fiva  yaara* 
vhiek  def  eadftota  afrooT  to  aasioM  aad  yajri  tlHtt  tlMj  farthor  ac?oo4 
to  yay  th«  baiaaao  of  44*000  ia  iaatallaeata  af  ^SO  or  aaro  aa  Jaly 
Xa*  1926*  aad  tka  aaaa  aaouat  oa  tk*  IStk  day  of  aaoli  aad  orary 
aoath  ttMraaftar  uatil  tlM  ntrnt  vaa  fally  paid*  vitk  iatar«a%  at  0i 
:^T  asaiw*  payable  aaathly*  oa  th»  vhola  aua  rcaslaiag  froa  tiaa  ta 


88  o 


,„,,U.,L. 


r.z^^  • 


t  >^  i.L*.,'i- ■ 


af?.? 


^»'^«£: 


«:p  ,at^e  ««i»t$£U  .^•«iii«Mi  stibiarwdd  is^^  ientfls^^n  ima  9fmtmuH 
)»  $m  $99%»fui  dizv  «MUi«  ^XXv)  mv  •■»•  mU  Xljcciu  x»#)afrv  n't4  dimui 


Ttyt  tigfrjmeut  also  prOTidefi   thnt  d'^f ewSuat*  «ha«X4  yigr 
iiucea  aad  a«u««iUMat«  aubwe   ii*at   i«  th*  y*«r  19SS|   ilMtt  la  c«s« 
•f  tiM  f«ilttr«  af  defeainata  ta  aaka  altkar  of  tlM  pajraMMiat  or 
%ny  part  thereof*  or  perfom  •ay  of  tiie  coTen«kBt.a  oa  Uwiir  9*rt« 
the  asroeatat   •hoald  *   nt  the  optioM  of  the  yartjr  of   the  flra%  pmrit 
^e  forfeited   A.Bd   c'c'terMiaed ,  ond^  <ir:feiKir>ate   ohwild   forfeit  all  pay- 
■eata  aMi4o  \j  iteiei   &h.^i  aueh  pi^ynenta   should  bo  reiai»ee  bgr  tho 
portjr  af   ih»  flrai  part   la  fall  e^tiefuciiea  aad  ll««ttidfttioa  of  all 
iaaagoa  sa«t«la«d  by  kor  an£  tJ^^t  oh«  ekould  luiTe  Uie  rl^ht  to  ro* 
o9tor  aad    take   ^ooeeosloa  of  the  pr««iaeo« 

Vollo«iag   the  l&«i  elauoo  io  a  typewrit tea  «tate»eat  oa 
the  face  of  tho  ooatmet  la  th<-oe  wards  *  ixty  (60}  Jjojs*   aatioo  ia 
vritiac*''     Tho  oMitraci  alao  proTides  thtit   the   tlJM  of  payacBt 
shMAA  ¥•  af  tho  eae«Mo  af  the  ooatr&ot* 

By  a  «r  tia^  aa  the  baok  thereof  t  J«««  Hdlaatta  aoaigaatf 
tmA  traaoferrvd  all  her  rifl^t*  title  tad  laioreat  to  plaiatiff  aM 
aa  -^pril  3»  1929*  Jfaao  Meliaaae  by  a  «,ttlt*elaiB  deoit  eoare/oii  aatf 
%mit-elaiaod  tho  soreaiaos  to  plaiatiff  nao   the  deotf  ««.«  daly 
acknovlodged »  d«rlivered   aad   recorded* 

The  oeatr&ct  betwoea  Jaao  lidiaaaa  aari  dofoad«a%a  aada  tm 
aaao  la*  1926*  o&a  plaaed  vith  a  roal  tratate  brahor*  P&triak  J« 
<lrady»  at  tbo  tlaHi  of  ita  oxecatiea  ia  9t^9x  th:^t  ho  ai^iht  r«o«iTa 
the  p<«yaeata  to  be  aade  therooa*  Payaoats  «oro  aade  froa  tlac  ta 
tiato  ta  hla  by  defeod-^atft*  aad  a«  the  payaeats  wore  aaoe  thay  woro 
aated  ia  approprlato  blaaka  oa  the  bach  of  tho  ooatirf^ct*  Iho  laa% 
pnyaont  wae  aaAo  oa  Tebrtt«ry  13 »  1989*  aad  cefoadaata  aada  aa  pajr* 
aoato  wh&toTor  thereafter* 

Oa  Itjky  25*  1929,  plaiatiff   oerred  notice  ea  defoadoala 
thct  ho  had  eleoted  to  declare  tho  a«reoaoat  forfeited  aad  dotor- 
aiae<:  sad  deaikBdod  laaof'iate  poaeoteioa  of   .ho  proaloaa* 


•iiir  -^  ^s-r. .  -a^^  d%M»  tm-  -s  alfiTMf 

iK-sart^-f  t«  -i.i'  ---4il4  «*f&i*«^-^  «bXa  ^t>«<|^a«>^  ^t     -  :,rif;^^^'xr 

.V  3stsiik*^?«  ^'f-mftt'Si  '9*«i'a:*  Jtirtrs:  a  «filw  b^d«l^  a/fw  »^v  ..:?«»* 

«a*w  ^=5^  9*a^  ef**  «^»a»(«<t  «aeU  t«t  «!?.«  ,3#is*iiss9^«ft  x^  «tif  ss"   ^»l> 


TlM  lirokcr  kiul  at  his  •ffia«  «  varr«a%/  <i«ed   from  Jaa* 
l»INaw»  b«arias  dai«  of    >»pb«i*«r  l«i^»  192S*  la  »ad  by  vtaioh  sla* 
9iu-por%«4   f  Qwartej  lii«a«  pr<«la««  to  defoad.^ta.     It  «»«  Um  i»- 
i«atloa  that  upea  tlM  Mossaarjr  p«/»Mits  Wll«  aad*  tia«  « arraatj 
4««r4   slwald  k«  (S«llv«rc<f  to  dtf«a£ftat«  aad  tk.t  tlMj  at  tiM  mawm 
tia«  vauld   «x«eut«  aad  d«llT«r  m  ^9%*  far  the  balaaaa  dact  anofuat' 
iac  ta  #2«422t  ••cared  by  a  trust  d«td  apoa  %hm  r««l  estaia*     Thia 
aarraat/  daed«  iraat  daad  aad  aataa  Itod  baaa  drmwa  ap  far  Uw 
parpoae  of  aarryiag  oat  thla  arraafMMMt*     Th«  traat  deed  aad  aata 
war*  aaT*r  axvcatcdt  but  ttta  #aa4  fra«  Jaaa  MaMaaaa  ta  defaad^ia 
«aa  thrau«;H  Trmx  af  an  aaplayaa  in  th«  brakar**  offla«  filad  fair 
raaard  la  tbc  office  af  tha  r«cordar  of  Cook  couaty  aad  raoordad 
Saptaaber  27 •  19J19*     Kapaatad  daaMMa  vara  aade  bjr  tha  brokar  aftar 
Febraary  19t  1929»  t^r  pajraaata  laiier  tka  teraa  af  tha  vrittaa  agraa- 
aaat*  but  Fanllaa     iaaaaa  told  tha  broker  th  t  aha  aad  har  h  abaad 
had  ao  aaaey  aad  w9t«  uaabXa  to  ttaBt^ijata  tha  payaaata. 

Oa  Xisreh  3|  1929 1  defead^ata  aade  a  lievd  purportlag  to 
aoavay  thla  raal  «at«i*  to   tha  aother  nad   faihar  of  Hro*      ladaaot 
but  ^poa  a  throA-t  fraa  tha  brokar  that  thay  aieht  ba  pat  la  Joll 
far  ao  dala^*  aaather  da«d  ana  aa  c   a«nveyiag   the  property  bock  to 
dafaadoato* 

The  facta  aa  abora  atattrd  Kra»  «•  belleTn»  Tn-im^mitrtti 
la  the  record* 

Defend aata  coaiaad   la  thla  coartt   la  tte  flrot  placet 
that  tha  Xvoileipol  eoart  of  Chicago  isas  vithoat  Jariadiotioa  to  try 
qaaetioaa  of  title  la  thla  proceediae*  eitlag  Haopcy  ▼•  Bwldaa> 
2}9  UX*  App*  9t0.  aad  auaeroua  other  authorltiea  eltad   la  tte% 
oplBlon*     Fhara  la  aa  ^ttaatiaa  aboat  th  t  rale*     Tbo  iaaaa  la  m 
itctiaa  of  thia  klad  la  alaaya  the  right  ta  poaseaaloa,  bat  it  dooa 
aot  folloa  th-Mt  deedo  which  al  ht  toad  to  aaiabllsh  or  aiaprovo 
ililo  ore  therefore  iaadmiaaible.     There  «aa  aad  aaald  bo  ao 


««al  ant  h9*b  xfmst'i-Xi-^  «  9oAll«  mJM  iti  tMul  t#3irf#  9d1t 

ttV^ifU  oA  i:»o4l9  Bvi^laeMCiVis  xojlt9  (W9'x«nuc  taff  tt^C  at^t^.   ciXZ  AIS 
flu  fll  sffttal  ftdT     ••Xa«  ^^4U  4s«4«  «ai^ft«if^  o^  •!  «YMfl     •fl»iAi^ 

•Ttt-at^iit  f  Mall6iiit»9  •«  jtawi  iA\im  duLAm  mht^b  i-At   vttli«l  tafll^^ 
M  •«  fcf»tt   Aa«  ftflV  Vt«^      ,«£llX»«iJiilbtMCi   fttMl^tMli   tXJi  •liX# 


qa««tioB  tri«l  aui  In  thlw  proc«?tiUis  «■  to  tte  tiilt*     The  d««is 
VMI14  hATt  1i«en  aatcrliU.  k'^d  ab   aciloa  b«im  br»iiKht  vhloh  pat   ik« 
tltl«  ia  ift£tn«*     th«/  ««rc  also  Material  mad  prnp^x  evi4«ae«  a« 
t«n«lnK  60  oeV^Olioli  or  <flsjpr«ip«  ih«  riski  of  poa««(is&oa* 

Bofoaduato  aoxt  coatead  tliat  tliio  orldeiMo  fcilo  to  jproro 
tbai  plaiatiff  «a«  oror  in  j^ssoesloa  of  tbo  j^roalaoa  waA  th«t  k« 
Cfi^nnot  aalntiia  aa  action  of  foro/lble  dt-tniacr  for   tknt  rtaaoa* 
P»feadaata  cite  fhoaoaiMi  ▼•     oraber^or*  99  111*  i2§9  a  decloioa  la 
YJiioh  a  foraor  i^orolMo  -Mitry  aa<a  Xnitaiacr     ot  is  ooaatraec«  oad 

klt<;hljL;i  ▼•  Cooke ■  140  111*     pp«  tt^»  a  deolalea*  eoaatrala^  tlw 
pr«a«at  at&tate*  i»hl«h  followa  that  o«i.ao* 

«-'kltaiiAll  T*  CooMoy  ae  tho  opinion  la  thni  oaoo  dieoloaoat 
««a  a  prooet  diac  mdor  tlM  flrat  Had   aoooad  elaaooo  of  o*etlea  2  of 
tho  roroitol^   '^atry  «ad  ^«taiBcr  a«t   (ooo    iiltla-Httrd's   111.  lUnr*  l^iat* 
lt399  olmp.  S7»  p«  1&37»  aeo*  2}»  «)ai«   thla  prooaeoiag   la  brousbt 
und«r   tho  fifth  cluaa*   of  aaid   aectioa  ^9  vhloh  la  aubataiMe  prorldoa 
that  ahoa  &  roadoo  haa  ohwaiaod  posaooaioa  oacer  a  written  or  Yorbal 
agreeaeat  to  parohtao  laaAs  or  ten^ii^ats  aad  hai»  f&ilo<^  to  •rnt^ilj 
vith  kla  agraeaeat  aad  «l<.fahel4a  poa@«oaloa  of  tbo  premloea  after 
deaaad  in  «ritlns  hy  tho  poroaa  oatltled   to  poaooaaioa*  tbe  notloa 
aajT  bo  broosht*     Xa  a  alailar  pr ooecc lag »  where »  a«  here*  thorc  aao 
aa  aaaigaaoat  of   tlw  eoatriiet  for  porehiaao  together  vlth  the  execatioA 
aatf  deliT&r/  of  a  deed*  «e  hold  thio  ewld«aoo  aufficleat   to  ahov 
jpossoasioa.     .^teToae  ▼.     oyer*  16f  111*    'pp«  4«9*         Horearcry  It  wauld 
appo&r  th  t  defeadsiate  ^c   eatappotf   le  iatuxpaae  thla  defeaao*  Leahcr 
▼•  jhTwia*  dd  lU.  420* 

Oefoadftata  aoi^  eoatoai  that  tho  4aii|pMat  ecnnot  atnad 
boaaaae  tbo  aotlee  o»a  laoafrioieat.     Thoj  m^j  t^t  tho  artiol^s  af 
•W^mmmt  provided   that  ia  oaae  of  defaalt  aixty  dA^yo  natiec  ia 
vritiag  of  the  iatbeatloa  to  deelaro  s,  farfeitare  should  ||«  giv«i 
aad  thrt  thla  prorlsian  oaa  aot  coaplied  with  bat  iastoadl  doaaad  tvt 


HA  eovsMv)  t^(M<%  &itft  l»tttil*ai  o«Xi>  ^ivsv'  t*^*^     t*^^^!  st  #ftli 

ml  Baimt9  '^t  •III  t«  tj^S--  -  »^  JSS&^fe^  ^***  «l».»to«\-ea 

blue*  il  ^t^r&'^  *         ^v«A  •ix:  «$x  eJBOftl  •▼  JttSllil     >»iMi«M«i 


ir«oi  la  aa  apf^r^yrlal*  blaak  tlMi  typtvrittca  el«aft«»  "Sixty  (60) 

dajra  aatioo  la  trltiatf**  tout  it  i«  •earecly  yoat'lM*   t«  d«teral»» 

to  wkat  MA  tier  la  tJM  eoitraei  this  claast  r«fers*     It  da«t  aat 

•tat«  «ta»  ia  to  glT*  tte  B«ti«»  aor  ta  vlMn  th*  natiee  la  ta  lia 

flTMit  aor  eoneomlac  aliAt  aattar  It  ia  ta  toa  givaft*     Indeed »  tfea 

•aaaiag  mi  x>hm  eXaaae  saeas  ta  tea  aa  anevrtaia  thr&t  It  la  lapoaafllla 

ta  glTa  effect  ta  it.     If »  lia»eTar»  It  ia  &»««Bad  tkrvt  tlda  ela«aa 

raqairee  aix6j  da/a  aatiae  befare  forfeltiaf;  tlie  eentraoi  mr  re* 

Miierlaf»  It  ^oold   sera  ttir^t  (!r-fendaata  bjr   tlaeir  «raBLi;f«I  aenreyaaaa 

af   tte  titXe  w^iTad  ajRjr  saeh  amppoeed  right  under  tha  e«itraot* 

Maraarart  aader  the  tema  of  tlia  coatraatt  afaa  <:«f«alt  of  <.'efcad- 

"lata  plalatiff  had  «  right   to  peasaaoioa  vhaihor  ha  did  or  did  aai 

aleot  to  forfeit  tha  ooatrftct* 

I>ef<>ndAata  b»/  th«^t  ferfeitaraa  are  sat  regarded  with 

•yeaial  favar  by  the  eawte*  aad   thia  ia  Teiy  tma  aavAo  poi«%od 

•«t  ia  tfaite^;  ^^Icctric  Caal  Co,  ▼.  gaafar  Qaal   -o.,  249  111.  .pp. 

aSSt  a  eaaa  aa  ^rtUah  defeadoata  rely.     The  aaooatradietad   evideaaa 

ia  thie  CAaa«  ha«eTer»  ahava  thftt  defeadaate  have  aat  ba«i  harahlj 

treated!   thab   the/  ^mrt  repaatedlj  ranaeated   ta  aaka  pajsaata  ahiah 

m9x^  dtta»  ahieh  they  acolinad     ta  aahe*  aad   thr  t  taklag  aa  aaoea* 

aaiaaahla  admataga  af   the  aiatalw  ahiah  resulted  la  the  r«eardlaf 

af  aa  aadellTered  dee<^    ta  thea  thay  atteapted   to  deprive  plalatiff 

•t  all  his  righto  ia  wM  ta  tha  preaiaaa*     I»efeadaata*  hovever* 

diaolaia  aay  iateatiea   to  farfeit   the  coatrf<ot  la   this  pracecdii^ 

aad  aaj  that  qaeatioa  ia  left  far  deiemiaotioa  of  a  eottr&  of  a^uitx. 

The  judgaaat  of   tha  trial  ooart  ia  ia  mwrj  raapect  Juat 
aaA  it  ia  affiraad.  ,^«,«-  . 

&a  urely»  f.  J.,  aad  0«Ciaaar»  J.,  aaaaar* 


•«• 


4^m  9««i» 


.s»ri|ii  i»d  «4  «j; 


^4  %siKi4i:9«  mi  v»j|i«|i  «iB»ft 


«i*SSi7:*aa.  J  *■»«! 


•:3irt!)ii«S)>  «»%  «TQ>£»Mu':>*0  tec  #•&  ft^  •'«£»ic0atf 


/ 


) 


P*"»--^, 


Of  CHlCAfiO. 


55/l.A.  637 


1U&.  ju^ties  MAtcmn  xexLvneaa  tas  oj>ixioi  of  the  court. 

Sohin  sttcd  ford  to  r«eoT«r  for  dmma^t  to  hit  «utoKokil« 
•ttst)»l04^i  111   A  •elllfllon  with  a«f  ^ndaitt  *s   autaRobiltt  on  Janttary 
aa.  l^tf^,  At  tk«  ljit«r««etloA  of  MQct9os«  aa4  lS«n>ltA«;«  aTenu««, 
Chicago. 

rialstiff  ftllA«:«4  that  h«  w»ft  at  th#  tlai*  of  th«  col- 
lision  «XttrelRlRg  ^«  eare  and  that  the  aagXlKanca  of  defsiKiaat 
«««  tbA  oau8«  of  th«  a«eid«iit» 

D«f«n4ant   is  htn  a»eu(t«d   affi<Sa-vit  of  Kftrita  ararra^ 
that  plaintiff  waa  at  fault  and  danivd   that  h«  was  in   (mj  reasact 
ii«glig«ot.     Dafandant  furthar  avarrad   that  at  tha  tiz&a  in  quaa- 
tion  h«  vaa  not  oo^r^tlng  hi a  auteaabils,  nor  praaaat,   out  that  tha 
drivar  of  it  waa  aain^  it  aololy  for  hi  a  o«b  pl^aaura  sad  not  for 
aay  aaa  of  <<afcr>dant. 

^uJ0E«nt  waa  i»t«rad  for  plaintiff  eo  tht  flodicg  of 
tka  oourt   for  $141.90.     riaictiff  h&a  not  appaarad  ic   thia  court 
to   m^port   tha  Jtttt^ent. 

Tho  aaoidOHt  oeourro4  akmtt  1:30  o*alo«k  ib   the  atom* 
tac.      Plaintiff  waa  ai^his  «a/  hcaaa*    <!riYiAc  waat  on  lontroaa  %T«nua. 
Tha  dr Ivar  of  4ef4«Ddant'e  car,   o  brother  of  daf aarloLat,  vtm  driTicft 
•«uth  on  HarKita^ta  avanua.     Upon  ciroaa'>axa»ifiatlon  pltiintiff  v»s 
aJaown  a  vrition  at»ta»Aant  ai^jiftad  by  lAm  piir(.>ertin«:  to  4eaorlba  tha 
aaeidast,    an<'   in  reepoasa  to  queetioaa  he  atatad: 


'*If   Utat   atat«e.M}t  0«i.yB   that  «h«n   tha  front  part  of  ay  ear 
««•  about  in  lina  vith  tha  aaat  curb  of  ifersliaga  the  othar  oar 
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rtmm  wAnut  OB  *  liii«  with  th*  n«rUi  eurb  mt  iLoutromm^  I  will  mpX 

Th«  (trlTcr  of  d«f<ndant*s  «ir  •■  «reas-«3GB»lBAtl«ft  t«»»« 

tiri««t 

*As   Z   ftpproftch«4  i'ORtrnt«  utd  looitad   to  ay  l«ft,  I   did  umX 
•«•  any  tar  coaing.      I  look«d   to  uy  ri<jht,   and  aaw  na  o«r  aoaing. 
I    than  proaaadad   to   croaa  tn«  intaraaotlon,   and  did  net  aca^JB 
look  to  B7  laft  until   the  young  lady  hallaad." 

Thia  vltnaaa   furthar  taatlflad: 

*X  did  aat  o«n  t)mt  car;    it  «aa  ay  brothar'a  car.      I  waa 
not  o^itTAtlnf^  It  o>4  bis  bualnaaa;    it  waa  a  plaaaara  trip.     My 
brothar  kjoav  I   took  ttea  ear;   I  had   Ui«  kaya  to  it;    I  alvaya 
hava  takan  it.* 

Tlia  prapoBdaraboa  of  tha   crldanca  thtarafora  indieataa 
that  aa  thaaa  tvo  oara  api>roaeaad  tha  intaraaetiaa  aad  raaehad  tha 
int«raactioa  at  about   tha  aaa«  tiwa,   das'aodant  had  %hm  right  af 
w«y  and  plaintiff  satat  ba  h«ld  ta  h&Ta  baaa  nagligaat.     gartri^^ 
T.  Ibaratain.  SS5  111.   Ayp.   20»s   yiafaar  y.   Joitaaon.   23d  111.   App. 
2%i   Ploar  k  Co.  v.  Yellow  Cab  Co..  846  111.  iM^p.   437;   Johnaop  v. 
PiUta.   24?  111.   i^pp.   372|  aaidlar  Lujabar  wo.  y.  Tllaon  a  3ara)att  Co.. 
S49  111.   App.   «• 

koraovar,  aa   tha  uneontradictad  avidane*  va  think  da* 
fao'lant  waa  not  li^bla   for  tha  reaaou   that  hia  itutoKobila  waa  not 
baiag  operated   for  hla  uaea,   purpoaaa  or  buainaao.     Axkjn  t.  Vzls,^. 
287  111.  420;  Raiaiak  v.   ftaatana.  aos  111.  App.   Sai;   Grahas>  y.   Paga. 
290   111.   App.    431;   freaouua  w.    Dixon.   233  111.   App.    196;    Uoott  t. 
Orawa.   242  111.   App.   40S. 

Far  tha  raanona  iadioatad   tha  Jad^^ftant  ia  r«Taraad  vlth 
a  fiadiag  af  facta  ooJ^jadc^ani  hera  for  dafandant. 

unmao  «m  jruBiso  ow  t acts  ab9 

KaSuraly,   P.    J.,   and  O'Coniuor,   J.,   aoaour. 


^««  Xllv  1   c^co-x^ao^i  to  dtu-i  dj-^int  %ia  datu  »ttiX  a  tt»  j^«<»«^  «*v 

iem  hit  I  ,  t-sui  »9o%$»9*  &e,iS«o^c;<<«  \  aA* 

.aAlJM»    %»9   m-  -^   o^    b«ji^3©i   I       .^ai-«^2    XB©   ^AS.  »»s 

" .  X^-fO.!  -^^UifX   ft-  -;X  va  oj    .'^ijoi; 

Afttr   X       .tBH    «f '•*?.":;»  <^^4  XJ6i  «*'»    ii     .-T^tj  #«4Jf   ^<w?   *«»e   felh    1* 
wmitkeibal  ^^^^t&iU   i*'^'i^-%blr»   ^lii  1«  »s>u»ii&ba^ii9tKi  9^i' 

U  §5»   ,SgsMstv._sX~l*c?Sil  ;^^   ■•^<fA   .-^-^i  8i^*S   «^Ai.  OL 

;t&*   .q^  ^aX:  dl^  ,  .e,C>  <fav  y^Il^t  ,^f  ^eO  i^  ^^-M*^  i*^ 

•A&i-ji.-  .v,  .gO  i»rf^;A;i  yyfMari  jKtS    .i^qA    .IXX  t*t   .H^ 

««&  .<r^  .m  s»t 

.2afel,-«2-,*aMfesi  ;xs^«  e^«?A  ,ixt  sot  .^Si&^l^iuiitttea  ;^*'  .^xi  rsc 
.     .   , -t  i^«i  >-fi  ?^s  \essJSL^^^SSM^  :^'^^  •*!^  •'^  *^^ 

.eOt'    .^qA   «IXl   SM'    .f.-yii^ 


XCi^iDtisO'O   tvta    ,  .i     .^-    .Y^*^^^ 


ssaii  yiBMM  0F  WAon. 

V«  find  mm  faets  Xhmt  at   Ui«   tls«  of  ih«  colllaioB 
in  <|H«stiaa   Ui*  drlv«r  ol*  4LmfmnAmn%*m  autoKobil*  habd  tli*  rl^^ht  of 
way  «t   ih«  sroatljig  vh«r«  the  eolli«i«n  eccurrad  and  va«  b«% 
guilty  af  nagligaooa  prmxiat&fXjf  tendinc  to  bring  abaut  tha  aal- 
llalan;    I'urtnar,   that  Xhm  autoaobila  eaaad  by  dafandaBt  waa  by 
kla  pantlaKioB  baing  drivan  by  a  brotiiaT  el'  daf«iul«at   for   thia 
brotbar'a  ova  pleaauro  and  oat  for  daf«adaat*a  uaa  nor  I'or  hla 
bavinaan  aor  by  liia  diraatifis;    that  dafan^lact  la  Iharmt^Tm  not 
llabia  to  plaintiff;   that  tlia  naall4:fl»c«  whleh  eausad  thm  dwaa^^a 
ta  plaintiff *a  autostobila  waa  not   th«  n«»gli,attce  of  dafandant 
but   ttia  Bat^l^ttnea  of  plaintiff,    and  that  iud^aant  ahouXd  ba 
aaterad  on  this   rin<*in£  In  thla  eoart   In  favor  of  defandaat  aad 
againai  plaintiff. 


-'■  -     ^Oi     %Qi\    '''-•-•     -^'   *0'-'  '-— •!  ■-«'■     ■:'->      "^Aa    |#9    *'Xj3#«'*"''     *"-     **  v^^-*^^^ 

4i^5kii» '''■•■   '-c  '-sa»^i^as»«  sltt   j'«li  •«*»   ::._*..'-.  ^T-^vi  ^.. .., .-..  g^ 


Ayp*Xl«nt.    , 


iJ55I 


A  nui.  ntsm  8DF3»io»  ibosxr 


101.    JU'^TICS  BaICH^/'jC   3JLIVii^2>  ^tiU  OiPZJiIiMi  OV  7ilK  GOUHT. 

On  Jun«  11,  1929,   Jciinlt  Coh«n  brought   suit  •fialnst 
Hwry  I.   Bvxtoa  in  th«  Svipcrlor  eourt,     Shtt  fiX<kl  *  <l«elar«tioc  of 
t««  counts  la  vhich  ah«  a,V4;r«<i  that  «n  aut.«u»bil«  in  waien  ah*  was 
ridiliig  oollidstf  oa  «  pul>Iis  i&l«^««]r  with  mi  •uiouobll*  drlTsn  by 
l«l'«n4:ftat;   <«liat  tlxe  dollisUa  v-is  aautesd  by  d«««u4i«iit '■  n«(llK«ne« 
«mA   tha*;  ahe   tu«r«by  rao»iv«<l  p«r»<»n(il   injuri«s»     One  of  Xhm  sountt 
oBxtkr^HA  auLLla*  g«n«firally,  witiiout  anntriXi^  auay  fnata  fro»  whieix  tush 
n«Iio«  mJLi^t  b«  intarvd,     Sh«  olulai«d  4«Biag«t»  in  t)i»   aua  sf  9as,v>00. 

On  thft  seaia  day  plaintiff  fiXad  Yx^r  petitlaa  in  th« 
Attien  At  law,   tattlne  up   that   ahe  hai  bafton   auit;    that  har  olaia 
waa  for  unliquidated  da«ui<aa  in  th«  auai  af  |8S,000;    that  daf«ndant 
waa  not  A  r«>8l(lant  of  Oooic  aounty  in  tills   atata  but   that  ha  was  a 
raaidant  of  ii«w  Orlaans  in  tUa  stato  of  l*ouisafta;    that  atilla 
now         temporarily       within  Cook  oounty,  h«  would  apaadily  laava 
Itis  at  at  a  and  waa  about  to  l«aw9  th«>  at«.ta,    taltlac  hi  a  property 
with  hia.     Sh«  prayad  tl\at  a  writ  of  ££  ISilM  iasue. 

Tharaupon  Judtfa  lawia  ot*  tha  Supariar  oourt  ttntttfA 
an  ordar  directing  that  tha  M  Mfikl  *'^^  iaaua,  raturnaila  ta   the 
naxt  ttra  of  aaurt,  upon  petitioner *s  f iliac  a  bond  in  tha  sua  sf 
|X»000  and   that   the  ol ark  andoraa  upon   the  writ  that   defendant  ba 
required  to  «^iwe  bail  In  the  euai  %t  |5,(uO. 

The  writ  then  iaaued  >*nri  waa  duly  axeoutad  by  ths 
sheriff  arreatlng  xiaxton,  vOto   faillati  to  giira  bond  waa  ssamittsA 
ta   jail.     <^  June  15th  by  order  oi'  ooart   tha  bail  waa  radues4  to 
#4,000  and  daxton  waa  ralaaaad  upon  glTlng  eaah  bail. 
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Ob  Juba  ?^Uk  thore&fitr  ui  ordmr  vat  «:it«y«d  dcnyinf 
MO t lost  %3r  tiottoA  t«  TAOKt*  th«  ordnr  af  Jdii*  11  tH  «inei  %t  re«oBsld« 
ih«  motion  of  tho  oouri   thcrotofero  aiaulo  l^   ^.on^rlrtL'   tlhc  xdtloa   to 
oot  KOitfo,    and  froK  tiuit  ordor  thlo  ojipoal  has  boon  ptrrfoottd. 

Motion  In  boDalf  of  Jonnio  Cehoa  hma  boon  nodo  ia 
tblo  eottri   t«    fiisrifco  th«  ^ppeuX^mrd    t>>Ht  Kotion  hat  boon   rooorrod 
to  this  h •sarins. 

It  lo  VLTgut  at   the   first  t;^ovud  f^r   ^.lir<   alloi^oneo  of 
tho  aM}tl<»c  thAt  thfiro  lo  o  dleorofAnc}'   li>  the  or^ltrr  r»ppr:»a.»4  froM 
URi   th<»  r«Glt»l  of  t>i<?  bond  i^lTon,   imtJ   It   In  tfc«rofor«  ur£«d  upon 
tho  authority  of  Curry  ▼.   Miwiafi.   8  111.   90,   that  tho  oppoad  ohcald 
bo  (lioMi«0Od.     Tho  ordor  vhloh  appooro  la  tho  oommom  lav  rooord  to 
ooKovhat  lnd«f  Inltt  bat  It  io  fully  ojtplalood  by  rooltalo  In  tho 
bill  of  ftxooptloBO.     Hovo-vor,   plaintiff  contondo,  on   tho  watnority 
•  f  Voat  Chloaito  St>   R.   n.   Co.   v.   •oanlaa.   M  111.   App.   626  (afflrnod 
in  140  111.   34) ;   aad  Sa^^U  tfOitffUt^f^  <^fr   T.  ^ttftt.  91  111.   App.   US. 
that  «•  haTO  ao  iri^t  to  oonoHor  tho  bllx  of  ozooptloao  with  rola- 
tlen  la  tho  allevanoo  and  porfoctiofi  of  tho  appoal. 

dooiod  a  oiotion   lo  diualso  aado  upon  tho  tfTouaut  that  It  van  not 
ohoon  In   tho  bill  of  ozeoptiono   that  tho  a4f>9oal  waa  prayed   for 
and  alloi^od,   And,   in   th«   cduroo  ot    tho  opinion,   otatod  that   tho 
prof or  pi  ^00   for  tho  pr&yor  am.  allovaneo  oT   th«  ap9««l  vao  In   tho 
•OMRon  lx»  record  of  the  oaoo  xrA  not   in   tho  kill  of  oxeoptiono. 
Aovovor,   that  oasa  ^toeo  net  .^ald,   And  th«  o.tooo  oitod  do  not  hold, 
that  tht  conotraetion  <^f  tho  ordtr  alloiriBji  an  appoal  aay  not  bo 
aidod  by  f:Aeto  made  to  appear  In  tho  bill  of  <acoptiono.     Tho  aotioa 
to  diasilco  car^iot  prorall  on   IKio  sround. 

Aa  to  tho  eooond  eoatontion.   It  lo  «oll    ootabliohod 
by  tho  AUtvioritioo  that  in  tho  oboorioo  of   a  st^^ttttc  ozprooaly 
authorizing       it,   on  intorlooutory  ordor  io  not  appoalablo.     Tho 
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rlglit  %•  «»p«al  is  puxtly  ntfi^tutory  {?»api<  ▼,   jy^draa.   »&   in.    50). 
Mi<l  c«n«rally  1a   tit«  abt*n«tt  ox   a  «p«ai&l   atAtvia  only  final  prA«r« 
»r«  r«in«wal>l«  upon  a?p««JL.      (iLlyphir  ^.  HuniH,.   &9»   Ui.   App.49d.) 
Thus  an  or4#r  overruling  a  d»a.arr«r  ^  dalttaiatit  tn  a  bill  viiloh 
shows  that  dsf^ttdnnt  sl«ot«d  to  stand  by  his  dsmarrsr  Is  nst  a^vsal* 
abls,     telU^r  T.  3lw^.   S36   111,    »03,   snd  caM«s  thsrs  oltsd. 

A  I'inal  dsorss  Is  not,  hs««v«ir,  x^sesssarily  ths  last 
•rdsr  Ic  a  saussj   oa  ths  eontrary,  1^  1»  luky  ordsr  sr  drerse  wnleh 
finally  dstsralnss  cted  &djadloato8  ths  riiv^ts  o'    tha  purtlss. 
»ssnls  V.    Ul.   atatg  Banl^,  312  111.   615,   and  oasss  tnsrc  oltsd.      Ds* 
fandant  had  tas  right  at  any  tlas  to  bots  that  ths  writ  bs  ^uashsd 
»»  sst  ;4«id^.     (aiaasr  v.   TUa^oss,f^.   a^  111.    i^as),   ^d  ths  dsnial 
sf  his  »4tlon  lid  tixat   r»s:)«ot  iically  Istaruinsd  ths  rlfrhts  of  ths 
l^artlss  oi4  that  issas. 

tks  Motion  to  dis^-.lss  ^111  bs  4srtl«d. 

INirsndant  oootsnde  that  ths  writ  siMiald  h>«vs  bssn 

fttaskis4  and  sst  iMilds,    first,  b^^sous*  It  vas  issusd  by  21  court  sf 

lav,  vdUlt  jurlsdlotlon   to   iesue   th«  s««a«  Is  vestsd  only  in   oourts 

sf  sh&Ktoi«ry,   sn^,   ssaon<91y,  bseauas   ths  «rit  nay  bs   iasusd  9nly  in 

aid  sf  llnul<lKtsd   as   ««.istiKSui&h«d   froa  anli(|uiiat«d    claims  *   while 
this    claim  was    concededly  unliquidated, 

A  sons! jsra&i lot)  of   itiess  qusstioos  involves  ths  scnstrus* 
tisB  sf  ohantsr  07  of  ths  IllUois  dtatnts  sntitlsd,   *An  Asi  to 
roviow  the  lav  in  rslation  to  fijt  i^Kliiit   w^rovod  liarsh  12,  ld74, 
(teith-iittrd*s  111.   Rsv.    Stat*   1929,   vp.   1944-5.)      It  nust  bs  eon- 
ftodsd  that  sxospt  as  nodifisd  by  this   statnts,   ths  rules  sf  law,  as 
vrsviously  apt>lisd   in  Knglaud,   ar«  applloatls  in  oasss  of  ttiis 
oharaetsr.      Cabls  v.   Alvord.   87  Ohio  at.   *54;  McDonough  v.   Oaynor. 
18  «.    1.    Eq,    249;   Rios  v.   Ual^f.    59  &ass.    23a, 

Ths  autaoritiss  sssst  ts  agrss  titat  ths  vrit  oritfiaally 
was  a  high  prsrogativs  mrlt   issusd  only  at   the  ooansnA  sf  ths 

s«vsr9ign   fviT   stats  rsa^ons,  but   in  ths  rslgn  of  iaisabsth  ths  writ 


.!»9jJt«>  ©Wiii  a?»«»3  tm.  ,£0t  ,|XX  6£€   .<^i^ja  ^Y  ■KaXfl*     ,!»fd« 

mi:C  ,h9>Ait^      *f?iti      r^t?^iC-      ^fU      ^ti. ■         .    ;■    -         ■  .^<^,     .|IXI         . ^^25 


'.••>;■..■  w  if  a   Ifi 


iV^-v 

<;f. 

lO   ^1«c, 

aiTttas   al  t'-'- 

oi   tl»c    *** 

, ^  _  . 

sXiriw.^axuXAXp 

iit 

U'tkitpli^^ 

,b&iBblupi 

In) 

irr-t»ei<»«  ».-!•?   «-- 

/  f  • 

•.'•,ii    fiiu^  ii?i'j 

■  i:.'-      :■  ,i     _     i       'i 

ol   1:^      - 

i..  -..-..,      .    , 

,kv    i      ■-  -      - 

*'  1  /.'< 

-    h»V«1Ef"v 

*^,J.K 

.;.. 

'.,  ,.-■«>  >v9X 

.....        , 

.»  . 

, . .;  ^ 

-    i:Ji  x<r 

ft* 

.rfn 


r«s«4i»I  Juatl«*.     07«.   Pltu^ing  ^  iTftotlM^  vol.   14,  9p.   318»ft. 
Cturtt  ol*  iih»ao«ry  0i««b  to  Hat*  Ii»4  •xelittivu  jttrls;2^<sti«j,  ^o   l>«ii« 
ti&t  writ  itnd   thtn  only  in   »1<1  ol"  an  •qttltabl«  d«ffbt,   ir.  I'aai  du«  Mid 

••rtAiza   Lr^  oaoont. 

;r'i;iJLn&liV  CQiatct^ds  "i^i&t  the  Illliaoi«  atatttt*  givts 
te  e«ttrts  <>r  Iw  Jurist lo^iofi  to  iaftu^t  tuia  vzit.     It  »;»y  not  b« 
i3*>tl«d   %i^.'«t   i,^«   wt^Lbttic  l&ft«  fiutejrlaxly  c  ai.ti^d4  t^«  ^^i«ai',  luv  and 

4tU0«tiev  I'or  our  df^XiinAin&ziviii  !■  vh.11t.ii9r  ^iiriiKiiQdda  usi  io  ao  is 
▼••t«4   in  %hml   eonrt.     Plal»tlrr  cites  J'mtpitk  v.   Dodd^   a^a  ill*    do, 
Tba  opinion   Ir)  that  «&•*  4o«a  not  ff»r  to  this  «tiatut«.      Th«  pro* 
•••41»g  th«r«  was  oB«  to  donatrua  a  will.      It  was  arc«4  aeainat  tha 
final  daoraa  that  bo   laaaa  of  law  vao  properly  mc%Am  up,   «nd  In  oTar- 
rullo^;  that  onnt<»ntian  tha  eourt  in  affaet  aald  that  undar  avr  ayataa 
vhor*  the  a»iei«  Jfud^tt  &x«»ralaae  'hoth.  t^ssacn  lair  and  ohane«ry  jurla* 
dlotloa  in   the   zam,s  ecurt  at  the  aiuaa  tl^6,   it  had  haao«t   unnecaa- 
•ary^  !»  precadural  K<atera  to  fdXov  a«ba  oi   the  rul«a  waloh  ex- 
lot  ad  at  the  ti&a  ah«a  »  4iff«r«Rt  sy«ta»  i>ravuil«d.     ^hswt  caac  la 
net  aa«jLeti.ou.a  to   U;ltt. 

i*lMintifl  also  oitas  19  Kviliug  C;i&a  Lav,  1547,   vharo 
that  authority  stAtoe) 

*xh<B   ixila  requiring  the  dcl;t  to  be  du>~.  awft  htto*  ^haut^ed  1»y 
•tatutet  !»uthorixln|{  the  oourte  to  g^rant  the  writ   in  %  oaao 
f^erio  tha  dat:t  or  deoitund  in  nc '.   diV>»;;lut«ly  due,    but  axlata 
fairly  amd  bpi^^  .tyit  in   expaetaiiey  at   th«*   xittm  of  anitlnc  tha 
appll.'Mi.ticn.      It   le  obviouc   lua;   t]i;«a«  ^ta  h^vu  o'verturnt^d  and 
auperaaded  %het  i«hole  jioetrinn  of  the  I'tn^lli^  law  upon  thie  aul>« 
joat,    Jti'X  ibnde  thtii  <rit  of  o»  fxaaijf  «i.vpliuiihltt  to  m11  eorte  of 
llftbilitlea  -  du*»  or  uri^daa  -  oartain  or  oturrwiee  *  if  they, 
^ono.  £i^»    *»a.iGt   ir  •»Beotai\oy  at   the   tl«e   the  writ   ie  apDliad 

M^ftaa  T.  HaOaa.    a  Qa.    8«5,    ia   oited  by  th<%  cuit..ar,    but   the  prooeediiif 
there  waa  by  a  bill   in  ohanaary  and  tha  writ  waa  grattted  SSisx  1ft 
H  deoree  for  allftony  in  aid  of  the  wife*a  ri^ht  to  auopert.     She 
Sttpraaa  eourt  of  Oeorgla,   rweognixlni;  that   the  ancient  rule  waa 
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eth*nri««  but   eonatrtting  s  ttntut*  •o«««hRt   tlallidr  to  ours,   af- 
flni*4   tJM  jttdffMnt  tf  th«  trial   a««rt.     MmMHB  t"  »«»^'  M  &«. 
914,   !■  «ltr>  eit«d,  but  an  •x«BiAation  diaoloaes  that  th«  proaaadlng 
th«r«  alto  vaa  ¥y  a  Mil  ill  ohaoeary,   la  vhioli  ooapl'ilnttat  aettitat 
ta  raoov^  purohaaa  noniaa  paid  toy  ^il«  far  land   fro«  vnioU  he  ha4 
1i««B  avietod  by  paranaujat  titla.  ^  Iba  prooaadiag     Involvad  an  af* 
oouatlof.     Xh<»  bill  prayad  a  writ  oa  axaat.     WhaUiar  it  vaa  laauod 
ia  Bat   atatad.     a  da«r««  for   ooaplalnant  vaa  raveraad  on  apptal. 

nalntiff  alao   aitaa  JUiaaa  ▼,   4ickihan.   2  Stow.  Ala. 
Ill,  19   Ab«   Dae.   44.      Xe   that  eaaa  i^uaas  filad  a  bill   ia  aquity 
agaiaat  HiakauMi  far  a  writ  of  ||£  l£*Sli   a«ttlng  up   thitt  h9  had  a 
auit  at  lav  p<>Adinii  againat  fiiakinukn  upon  a  proniaaory  nota;   that 
lllaltna»  vaa  about  to  raaov«  froa  th«  atata  mixA  aall  a  greatar  par* 
tioD  of  ilia  r«al   aatato,   «n<l   that  unl«ao  ha,  Lueaa,  abtalnad  a  vrit 
^^  &£  JStti  ^^  voul<)  fiot  ba  ablA  to  «nforo«  any  judgaant  raeoTtrad. 
7h«  vrit  vaa  granted   in  vacation  but  in  tane  tiato  lUa  bill  vaa  dia* 
miaaad  vlth  eoata,  and  Luaaa  appaalad.     Xha  oourt  aaid  that  vhara 
tha  aotloB  vaa  puraly  legal,  aa  anoillary     to   an  action  at  lav, 
aquity  vould  not  g«&«rally  iot«rfara,  but   that  ia  oaaaa  vhera  tha 
aourta  of  lav  and  equity  hav  concurrent  jurladlctloa  and   tha  da* 
fondant  had  not  baaa  h<plel  to  bail   in  tha  action  at  lav,   tha  vrit 
would  ba  granted,   and  cltad  forlgf  t.   dp«*noar.   2  Joirn.   Ch,   XM,   an 
attion  for  aooount  at  lav  ^rhora  tha  ch«iaeellor  vith  haaitatiaa 
granted  tha  vrit. 

Tha  opinion   ia  JUuoaa  y.  UlolaBaB  anuKarataa  tha  oaaaa 
in  vhioh   tha  vrit  voul4  ba  gran tad  aa  follova:      (I)  irtmra  tha  da* 
fandaat  vaa  abaut   to  rau,ova  bayond   tha  juriadictlon  and  tha  dawang 
vaa  axcluaivoly  of  aa  aquitabla  nature,  vhether  a  aun  eartain  vaa 
due  or  not;   (3)  vhere  the  courta  of  lav  and  aquity  have  ceacurraMt 
Juriedietion  and  the  defwdant  vaa  about  to  reKova  and  hag  net  baaa 
held  to  bail  ia  tha  aetioa  at  lav;   (3)  ^ere  the  tva  ceurta  have 
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cenottrrant  Jurisdletlon  «di)  mo  ustleo  ha4  b*«c  ooMRMie*4  at  l«ir 

tut   ault  had  b«an  Instltutsd   la  ttquitx;    (4)   trtunr*  fron  th*  extram* 

B«««a«lty  0f  thtt  •»••  and  %o  pr«T«iit  a  f Allure  of  Juatio«   it  ^aean* 

tff^mry.     The  oourt,  hov«¥er,   stated: 

*^t  till*  foarth  propoaltion,   tHoa^.t  It   aaaaa  to  b«  •ane- 
tlonad  by  authority,    I  hava  soma  haaltatlon   In  admlttinn;  to  bo 
lav.      *Xxtrama  B*oaaaity»   ani   to  pravant  a  I'allura  ot*  justioo,' 
appaara    to  na   to  opon  a  door   tco  wldo,    rvan  lor   tha  Quancallor *o 
dl aeration,   and  whloh  lr>  »any  Inotaooeo  may  be  llabla  to   abuaa." 

Thooe  oaooo  are  vary  far  from  autliorltlea  for  tlio 
propoaltlon  that  a  oourt  of  law  nay  laauo  a  writ  of  nf  exeat  In  aid 
of  an  aetlon  at  lav.      Ilio  aotlon  hero  lo  one  purely  at  lav  In  tort 
for  nogllftonoo.     It  eon  hardily  be  oontoB<led  that  a  ooart  of  chaneory 
vould  h^vo  eoneurrent  juries)  let  ion  vlth  a  oourt  of  lav  la  aueh  a 
•aoo. 

A  eon  a  Id  oration  of  the  langua^ie  in  the  aot   oloo  pro- 
olttdoo   the   conatructlon  of  It  for  vhloh  plaintiff  eontondo.     The 
flrat  eaotlen  prcvldas  in  oubotanoo  tliat  the  vrlt  may  laoue,  ao'voll 
In  oaod*  -yhi^Tm  the  d«bt  or  dontaad  la  not  aotuadly  duo  but  exlato 
fairly  and  bona  fide  In  oarpootuiioy  at   the   time  of  making  appllcatiom, 
at  in  oaoofl  vhoro  the  d«aarid  lo  duo,   and  that  It  eiiall  not  bo  noooa- 
aory,   to  autr^orloo  the  srantln4;  of  ouoh  vylt,   tha^t  the  appl leant 
ohov  that  hie  "debt  or  demand"  1*  purely  of  an  Oijultablo  oharaotor 
and  oogulsable  only  b afore  a  oourt  of  equity. 

If  it  had  boan  the  Intention  of   the  le^ialaturo  to 
ohango  the   onolwot   rule  and  grant  Jurladlctlon  to  the  lav  oourto 
to  laauo  thle  vrlt.   It  ooaJBO  otrango  Indood  that  the  lottlolature  did 
not  oay  oo.     It  did  hot   aay  oo.  but  on  the  oontrary  in  the  dlffO'int 
•eotlona  of  the  a«t  referring  to  prooodur*  ua«o  laritiuago  ahioh  in* 
dleatoo  an  intention  that  the  power  to  laaua  tha  vrit   ohould  bomaim 
oxoluelTOiy  in   the  ohanoory  oourt.     Soetion  4,   for  Inataooo,  prcvldot 
that  when  no  judge  aat>;orl«ed  to   letuo  the  vrlt   la  preecnt   in   the 
•ounty,  or  la   Inoar^aol tatod ,   or  unable  to   aot«  a  m«i8ter  la  ehacoary 
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*m7  oritr  th«  writ  t«  iaau*.     unetion  5  proTld**:      *Bo  writ  of  na 
•«••»  thall  ¥•  (panted  ¥ut  jisjn  ^i^i  SL  Pttitlo^  rix«d. " 

taeotion  3  i^roTl4«si      *Th«  writ  cf  aft  ML«mt  simlII  oontaia 
»  •muaons  for  th«  d«f«n'i«nt  to  Appear  in  th«  prupar  aourt,   and  aasvar 

JMi  ftttitioo  jLi:  liUi*  * 

Seat Ian  XO  proYldaa  that  upon  tho  rature  af  th«  writ 
duly  tanrdd,    "the  oourt   alxall  proeaad  th^ralii  j^  l£  othar  qataa  la 
f^ancTY*  «■«*».* 

It  would  appaar  that  If  it  was  tha  istantion  ttf  tha 
lacitl&tura  ta  craat  jurladietian  to   th«  law  courts,   t&a  languafta 
usad  was  wall  daaii^ad  to  ooceaal   aueh  intention.     Wa  held  tha 
^ttrledictlen  to  laaue   the  writ  of  fi^  ex^a^  uuder   thla  atatute  la 
▼eated  aol«ly   Id   the  oourt  a  of  uhanocry. 

We   tulhk,   too^   that  thia  atatute  cannot  %•  eonatrue4 
aa  grantlag  ta   the  court  pewar  to  ieaua  the  writ  in  oupport  of  a 
pttjrely  legal  aXala  for  ucliqaidftted  da&a«aa  lo  an  Aatioo  of  tart 
f9r  negligenea,   eueh  at  it  aopeara  waa  breuifht   i«  thia  eaae.     Tha 
eaaa  in  aid  af  which  the  atatuta  atataa  the  writ  nay  iaeue  la  aaa 
far  a  "deht  9r  desand.**     The  daht  0T  dauand  doea  not  aeaeaaarily 
have  to  be  dua»  but   it  naiet  axlat  fairly  and  bona  fide  in  expectaney 
at  the   iiaa  ef  naJtlag  tha  applieation.      It  doea  not  have  to  be  a 
debt  ar  danand  which  la  purely  of  an  equitable  aharaeter,   aueh  aa, 
far  exaai>le,  a  deiaand  for  aliaony,   and  it  daea  not  hawe  ta  be  a 
d«Mnd  that  la  eognisabla  enly  in  a  oourt  of  equity;    that  la,   it 
jaay  far  ex«»tpia  be  a  deutand  for  aeaeunt  in  whion  oourta  af  equity 
and  courta  af  law  would  have  eoneurr«>t  Jur iadiotion.      A  elaln 
in  tart  far  aeglleeaae  la  neither  a  debt  or  a  demand  wltnin  the 
»eaBin«  of  thia  statute.     It  eanaet  be  eaid  ta  be  'actually  due.* 

The  autharltlea  already  cited   austain  the  view  that 
tha  atatute  ahould  be  atrlotly  conatrued,   and  it  would  aaen  that  tka 
naxin,    "^xflreaeic  uniua  excluaio  alteriua*   la  applicable,     yaeala  w. 


;^  te   firm  «^2*^       im»hir'\-iM  n   flolt»#B      ,»ki»*k    ai   i  Ir^  Mit  «i»At#  ^flP 


"'"■'  4.*"  •••  c    *^    ,»ioia«x«    tot 

i»0ir   HI. 'J. 

.  ^  ■■  »;«    i  ■ 

.i    frtw;    ,  ■■;'•<  ilk  iris  fi  .->•:- 


9UY  tr  9^^'8Wg>    >•!   ni.    16:    ghar»  v.    ahar^.   333  111.    M7.      Ap. 
pl/lng  that  rul«  vf  oonotruotloa,  w«  held    thAt  th«   atatutt  d««a 
tt«t  auth«rls«  s  ••urt  to  l*«u«  th«  writ  of  at  •»•**  la  aid  ef  an 
a«tieB  at  lav  1b   tart  fur  a«gllg<&««. 

Plaintiff  alao  oMitanda,   oltlag  aill  r.  Kardlna^  93 
111.    "fyi   ahq^f  ▼,   MtyjUy  A  9t^>   1«4  ^ll-    '»;   aui^aa  t.   yara»aa. 
7i  111.   Ap».   4*0,   and  2i«aiar  t.    TUoaiiaon.    ni   111.   App.    441.   that 
d«f«n4ant  valvad  bis  ri^^t  to  appeal  by  antarlog  Into   tlio  At  oxoat 
bond  and   that  th«  vrit   th«raby  btcana  funotua  offiola.     With  tha 
•xoaptlon  of  3|jiar  v.   Th^Miaon.   all   theaa  aaaaa  InYolva  a  atat* 
•f  faoto   »fa«ra  dtl'ttn^ianto  in  attaoioicxit  nultt  ▼olutxtarilj  gavo 
banda  to  aacurn  a  raleaaa  of  tho  proparty  attuelxad.     Tha  ffinrnf 
•asa  h«ld  in   aubatanoa   that  the  auroty  on  a  nj  tj!;ti^|  bond,  «Aiiak 
had  boon  givoju  In  a  o«parato  fluhlntananoo  procoodlag,   oould  not  whaa 
«uod  on  that  bond  dofond  on  tha  ground   that  txxo  patitloa  on  vhlih 
Iht  vrit  isauod  In  tha  original  proca«ding  vao  luauffiolant  for 
tho  roaooB    that  thla  vould  amount   to  ponoitting  a  oollataral  att«»ok. 
tlio  attaak  hara  is  jiroot.  and  for  thla  raaoon  tho  UmiT  ti^o  la 
nat  applloablo.     moraovar,  haro  tha  juriad lotion  of  tha  eo«rt 
itaalf  la  diraetly  attaokad,  vhila  juriadiution  in  tha  Ziwaar  aaaa 
aaaa  aatwa  ta  hava  baaa  aonoadod. 

Saotion  15  of  tho  Attaojaoiit  not  (aailtrv-^urd'a  111. 
Bar.   Stat.   1989,  pp.   17S<»3)   axproaaly  proYidoa   that  vhan  any  da* 
fandaunt  in  attaaiaaont  glvaa  bond,   "tho  attao  «ont  ahall  ba  dla* 
■alvad*   and   th«  proparty   tak«n  raatorad.    und  all  pravioua  proaoad* 
lagat    oithor   againat  tha  sliariff  ar  againat   tha  garniahaas,   eet 
aalda,   and  tha  oauaa  ahall  proooa4  aa  ii'   tha  daf  and  uit  had  baan 
aaaaonably  aerrad  «ith  a  vrit  of  auaaana. "     fhara  la  no   auoh  pro- 
TiaioB  in  tha  ka  ^xaat  aot»   an<l  tharoforo  thaaa  eaaaa  raliad  aa 
ara  aat  la  point,     i^orou^ar,   aaotion  11  of  tha  lia  £xaat  aat 
a«praaal7  proTidaa; 


4«^t  .*sih  .<s«?iA  .XII  -:    ..i^^fffflWMii  i,y  BiKia  ^*»  «^'^^  •^^^■-  -^     ^^ 

.ata-^^i-fc  tJBr»imlXri9  «  |>ai*tiMnt!*q  ^91  # iS.i^C'iU^  sinew  «lr;*  jrjii^j!-  ««ttiii«K  t^ll 
flam  ttdi  t»  r^fizitiiitnntt^i  ^di  ^tm  \t»V99f*r  /*i»IX*?««  *d« 

•tlR   *',f    l{»s,r-*    ♦(xo'ab.  o*J>#ji  frjtilf**    ^ft»«rir)|  ffi>-ri';  i'i^^,?i.   &}:   i^i»t(\»\ 

i&^    ,a9»<i«J»v«|^  ftjaw   #»«Jl*;ija   t«  t'l?"  ^^i   J^walijiaj*  ton*/-    ♦«i»f»i 

'?■!!*'»  a»«»«-'y   »09rt^   •t-:^'!'^  •  ,  .♦ttii  #»»xl(.  «i^  #«U^  nl  fMti.itlr 


'lethins  oontalnad  In  th«  i>r«a«4ing  s«otion  •^aII  ^rtrcat 
tha  oowrt   froa  proo««(llnK  at  wiy  tl»*  to  (let*r:^iii«  «h«th«r 
th«  writ  ought  not  to  b«  quaahod  or   sot  tioido." 

Tho  imrpoao  for  vhioh  ploiutlff  oought   thio  writ  lo 
ono  Tory  for  rornoirod  froet  tho  purpoao  for  vijLoh  it  wao  orl^lnolly 
grontod.     Aneiontly*   tho  purpooo  of  tho  writ  ooouo  to  havo  hooa 
to  proTont  o  dofonioot  froa  locving  hlo  homo  and  going  outoldo   tho 
Jurlodictlon  in  wfiioh  ho  rooidiod.     Xho  purpooo  of  thlo  vrlt  oooao 
to  bo  to  ooKjsol   dof enfant  not  to  return  to  tho  Juriodlotlon  in 
vhi^  ho  rooldoo,  but  to  r««oiB  in  tuiothor  and  dlfforont  jurio- 
dlletlMK*     Tho  praotloo  of   iosulne  vrito  mutn  ao   thio  agalnai  intor- 
atato  tr»voll»rs  la  one,  wo  think,  wtili^  tho  o«rto  ohould  not  ap- 
proTO  or  tolorato. 

Oofondant'o  motion  to  qua^ah  tho  writ  ohould  h/»Yo  boon 
gran  tod,  and   for  tho  orror  of  tho  court  in   thio  roopoot  tho  judg« 
Koat  lo  roTorood. 


ftoSorolyi  P.   J,,   4nd  C'Com>or,  J.  »  eoneur. 


•  i  ;JflT«  «lBil   i finnan  lt.J:.ttt£*X«j  4|»l£iw  i«l  •■orij/r'    v. 

al  m9ii0llt*ttut  ttAi  »$  eiti.i^t  o#  leu  i axthttnttmb  ttumttu  tfi  «^  «i 


/ 
-AfS  STOfS  CC&PA|lt, 


^ 


637 


SB.  JOSTieX  0«eOSSOB  SBLIVSBKD  TMX  OPIBIOK  0?  IKE  COORT. 


Plaintiff  brought  suit  ««:«lnst   th«  defsAdMit  to  ro- 
oOTOr  donaceo  sXlogftd   to  haTo  ^«d   ouotainoA  by  it  by  roaoob  of 
tiio  aXlocod  briMi^  oi*  a  eontraet  •&t«r*d  into  b^tvcec  th«  p&rtlso. 
Xho  eaoo  w»o   trl«d  Voforo  th«  oeart  without  a  joirj  and  there  -va«  a 
flodias  and  jur},ff«nt  In  plalAtiffU  favor  for  |404».Sc:,  aa4  th« 
dofobdant  appi^als. 

Tho  judiipiciit   ia   thio  oaao  was   entered  on  tho  ooooBd 
trial.     On  th«  flrci  trial   tho  trial   oourt  held  that  tho  eo&traet 
on  whiofa   tho  tait  io  baood  vao  Yoid  for  vast  of  co&oidoratioa.      Ob 
aypoal   to   thio   court   tho  Jui^gaent  »ao  rororood  and  thu  eauoo  ro- 
■•»*«4«      Tho  ^air  V.  Botato   ;^toV€   Go..   246  lii.   App.    5S3.      Oa   thio 
appottl  oeuaool   for  tho  dofondant  arguo  at  groat  length  that  tho 
oontraot  io  Toid,   but  that  queotloii  vao   set  tied  on  tho  foramr  appeal 
adverooly  to   tho  defendant *o  oontOKtlon. 

The  reeord  dloelooeo  U;.at  plain tilT  vaa  oondueting  a 
retail  departs^ent  otoro  in  Chioa^o  and  that  tho  dof«idant  oorporatlon 
»aa«f«tetured   otovoo  vhieh  they  deolgnato4  Sotato  Hoatrolao,   itnd 
vao  doolrou*  of  h«kVinii  tho  plaintiff  ooll   thea.     Tho  oontraot 
enterod  Into  b«t«rooc   the  oartieo  provided  inter  alia  that  do* 
foadaKt,  throttffh  ito  outoldo  oaleaaon,  vould  obtain  ordoro  for 
tho  oale  of  180  Koatrolao,   the  oaleo    to  be  iiado  in  the  tt«M«  of 
plaintiff.      A  onoh  pajoiont  vao   to   be  rtcelTod  for  part  of  tho 
fmrehaoe  prioo  an-^   the  b:vl^«neo  vao  to  be  evidenood  by  notoo  of 
the  purehaosro. 


\8JTC£ 


\ 


.  i^.^ianimtnuLi  js 


h  is 


»<m  fid'  ffmixiiitf^h  «ii©  t^:-.  ■ '.'i 

»f?*  toff   «   a.fi'O*!  '^•'i  '»**Klt  «'lli#ai«Xi«r  -v    -'--• 

62KJ<>»a   »lf^"'«rtt' ?»9^*»'?    ^^-^   «*as:«p  «i«l?'' ttl'  jf;  -u^ 


Ih«  •TXdMiatt  fthsfvs  tb»t  tb«  piurtlss  proe««d«d  t» 
•arry  out   th«   aontraet   and  defandaMi's  «Apl«/««  •eliolittd  «adi 
obtainad  31   ordara  far  34  de«trolaa.      Thraa  af  thaaa  ordara   lar 
aix  Ha*trolaa  wrm  raj eotad  by  plaintiff  ou   tba  cratuid  tbaii  tlia 
partlaa  eAt^rinc  into   the  puroi^^aaa  oontraata  Mmrm  not   «ntitlad  ta 
raaaiva  aradit.     Ordara  far  two'^othar  Ha«trolaa  -wera  aaneallad 
by   th«  puralma«rs,   bc  th«ra  wrm  but  26  Haatrolaa  aold  uadar  tha 
eontraat.     Tba  dafaodant  failad  and  rafuaad  ta  prnoMrm  any  othar 
ordara  and  th<»ra  ia  n9  aa|ilaa*tlon  in  tba  avidanao  aa  to  tha 
•auaa  af  tha  failura. 

j^e  aomplalst,    aa  for  aa  tho  aTidattoa  ahowa,   vaa  Ma4a 
to  the  refuaaX  of  tha  pl«aBtiff  to  aaoapt   tho  thrao  ardara  nor  %• 
tha  oaaeallatiaB  af  tha  tvo  ordara;  but  on  tho  eontrarj  dafaodast 
aaaurad  aoYoral  othar  ordara  9.ft*tx  plaintiff  had  raj oa tad  tha 
thraa  ordara,   and  thaaa  vara  aooapted  by  tho  plaintiff.     3a   it 
is  ttpparant  that  dafandant   did  not   oonaidor  tho  aatloc  of  plain- 
tiff aa  a  dafault  oa  ita  |iart. 

&a  aanplaiAt  la  atada  aa  ta  the  oKouat  af  tha  Jttd«» 
mmnt,  Uia  only  oontor.tiona  urgod  for  r^Tvraal  b«iiig  that  tha 
••Mtraat  waa  Told  for  want  of  c^naidaration  and  Uiat  *Iha  art* 
dona*  failad  to  ahow  Uxat  tha  plaintiff  aatod  raaaonably  and  in 
gliH^A  faith  in  raj^tlng  and  rafuaiag  to  aoe^t  tha  thraa  ordara 
far  alx  Satata  Haatrolaa,  auhiaittad  to  tho  plaintiff  by  tho  da- 
fandant far  aaeaptanoa  and  r«JeQt<»<i  by  plaintiff,* 

Xha  firat  oontontioa  wo  diapoaad  of  adT<»raaly  to  da* 
fondant  on  tho  fon&ar" appeal.      In   that  appoal  it  »aa  aaatondad 
that  tha  oo&traot  waa  void  boaanaa  plaintiff  oould  arbitrarily 
rejeat  all   ordara  for   tho  Haatrolaa  whioU   tho  dofan4ant  abtainad. 
Va  dleaKra«d  vith  thia  oontontioB  and  in  dioposiBK  af  it  aaid 
(pa«a  560):      "Vo  ara,  howarar,  unable  to  atfroo  vith  dof^mdant'a 
aoBtantioB,   teit  are  9(  tha  opinion  that   tho  aeanin^  of  tho  eontraat 


b«XXj»»a«&  etdv  s^ol^jp^fi  ii^^o  9«t  <c«1  9rmhii£i     ,Stb»T»  ftri9««^ 

.a' 11^9  %£i  .MO  iSja»yi0  m  ^^ 

blii»  i}.   ia  ^i»4c?-  -ii   «>lj;3«  jiw  Asa 


it  that  th«  plitiatirf  «oali  not  b«  «arrttnt«4  Ia  r«j««tlaft  «c  Qrim 
t«nd«r*4  by   the  4af«n<lwit  unl«s«  it  A«t«4  r«*aoBAhl]r  and  im  c»o4 
faiUi:*   that  *Th»  or»4lt  d«pttrtifi«nt  auat  a«t  r«A«enfibly  Ia  passiof 
U9«B  th«  eredit  oT  th«  parson   •x««utlntt  tha  otAmr,   and  that  it  haa 
■•  rl«ht   to  arbitrarily  rafuaa  to  acoapt  ordara.* 

Iha  rviaauaa  offar^d   on  balialf  of  plaintifr  ( tha  da- 
f«MaBt  off^fA  aooa  ia   tiia  aaaa)   was  to   th«   affaot   that  tha  aaaa- 
gar  of  tha  eradit  dapartatant,  rrhmn  ordara  ohtainad  hy  dafandaat 
vara  aahmittad  to  hi«,   in-vaatigi^tad  tha  propoaad  purohiaara  ia 
aaeartaiA  whathar  thay  wmr9  ▼orthy  of  aradli  in  pnrahaaia^  tha 
Baatrolaa:    that  lattara  vara  aant  out  a&d   inTaatit^Mtion  »»da  of 
aaah  p«raoB  eotariag  into   tha  oontruot,   mid  that  aft«*r  all  of  this 
iJBforKatiea  had  baaa  i^atharad  by  dafandaat  *b  or<Mlit  sanagar,   tha 
9rA»T9  ■«t0r9  aoe^pt^d  ar  rajaetad,   tha  only   ^uaation  eenaid«rad 
bain^  aa  ta  -vhathar  auch  paraon  or  paraona  wi^r*  antitlad   to  oradit 
mnd  would  probably  earry  out   thair  aoatracta;    that  ordara  for  26 
Eaatrolaa  w«ra  aeeaptad,   thraa     ordera  for  d  Baatrolaa  ra;faotad 
and  tvo  ordara  for  2  Haatrolaa  oaj^oalJLad  by  tua  peraone   aeterinc 
into  th««. 

Counaal  far  tha    5afacda&t  aontand   that,   aiaoa   tha 
plaintiff  fallad   to  preduea  tha  oTldenaa  of>  vhioh  ita  oradit 
■anagor  aotad  in  rajaating  th>*  orders,    it   OMncot  ba   told  ahathar 
tiio  oradit  skanasar  aoted  r^^aaonably  and  in  good  faith  or  arbi- 
trarily.    We  think  thla  ooatantioii  ia  aat  varratitad  by   tha  cvi- 
daaoa  is  tha  raoord.      Iho  arldanca  ahawa  that  a  thorough  aaarah  had 
^•OB  MUla  by  plaintiff  for   any  vritton  avLdanco  \1p9u  •vhlch  tho 
oradit  nantkgar  aotad  and  that  noat  of  it  had  b04m  diaoardod  aad 
oould  not  ba   found.      Va  think  tho  a-vldaaoo  offarad  by  tha  plaictiff 
vaa   Rttffioiant  to  warrant  tha  oourt   in   finding,    aa  it  did,   that  tha 
plaintiff  actod   reasonably  and  in   good   faiti:   in  rajeoting  tho 
ordoro;    in  faet,  thara  is  no   oontantlon  that  tha  action  of  tho 


t 


»i{^  #e<U    t^i''  ,si9Xtmii    tU  j"X4H»8  ^jf^^  i«m'«4Nr  «|   i ess i; lilt «*;:!   ««« 


er*<lit  m-Miiii^mr  mmm  net  in  ^eod  f&ith  in  vr^rf  p*rti«ul«r.     Th« 
•▼ld«i««  is    ihmt  h*  9«»t*d  aiMO  the  or«<1it  of  th«  parti*«   eAtcrioc 
lat*  th*  9rS»T»  for  Etatrelaa  tix*  ••■•  m  u«  dl«  on   <rv«ry  eth^ 
9«rttoa  Bpplxinf  to   tho  9u.iT  for  er»<lit.      In   tha  «boonce  of  «iy 
••tt»t<anrailiafc  •vi4«no«  t«n.ilng  jto   show  tbat  th«  oetion  of  tho 
«r«<1it  aana4(or  la  rojeetlng  th«  or  dors  «&•  not  aua*  in  good 
fitlth,  -»e   think  the  oourt  »••  fsitirolj  varrantod  in   catering  tfao 
ju^gmrgii  in  viaiatlf'f'o  fa-ror. 

th«  jttd^ont  of  tho  3itp#rior  eoart  ef  Cook  eounty  la 
affinto^. 

Hafliarvly,  P.    J»,  and  Jtatehett,   J.,    eeneur. 


fe  i       V^  '-Utf  t>C        .^  -■^'--  1^         ^  vj>i     i  "^  ^v^- 
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(  ■■-■■''■':.  ) 

Appellant.  )  ^kJ  O   ^\lm,^    Kj^O  i 


MR.    JUOnOt  0*OOIiJiOM  IHELlVSitlED  THX  OrUilOli  OF  TBE  OCURT. 

Plk.intin'»  l> lining  hit  cX%ia  upon  th«  Jr^d^ral  iteploycrs 
Liability  not,  brought  ftttit  ai^alaet  th«  dcfftndaut  to  tcooymt  4Mk» 
•«••  Tor  p«r«on«a    i&jttrl«»  auvtAinvd  ¥7  him  through  thv  All«g«d 
a«Cl !(•»«•  el    th«  d«f«Adati;t.     Th«r«  vas  •  Jury  trial  and  a  ▼•rdlat 
•Ad  Jttd(ja«nt  in  iaiia  fiavor  I'ar  |^4(^,aoo,   luid  tha  d«f«ndcuti  appaala. 

thm  r^c^rd  dlaeiaaae  that  m)  Attg:u«t  7,  192a,  plaintiff, 
a  aeollon-hand  aaploytd  by  d«i>iidant,  was  halplng  onloiid  at^al 
railt  frtm  a  oar  loeatad  at  abaut  139th  ttraet.   In  Cook  County, 
XlllBola.      two   affotton  «(ango  w%rm  unloading  tho  railo  %nd  plaolng 
thOB  noar  tha  railroad  traeko  on  oroaa»ti*o  ovor  a  ditoh.     Plain- 
tiff wan  fttaijclln«  on  tho  pilo  tn    rmllo  wa^a.t^9A  at  hlo  «ork  liteon 
OBO  of  tho  orooo   tloo  undor   th*   railo  garo  way,   oauoing  tho  railo 
to  fall   and   otY«r«ly  injuring  uios. 

Tho  dofondant  oontondo    that  tiio  J^odoral  Anployero  i.ia* 
bility  aot  dooo  not  apply,   but   that  plaintiff  vao  ontitlad  to  ro- 
oelTO  ooKponoation  ao  proTidod  in  tho  Wprkmon'o  CoMponoatlon  aot  of 
thio  iitato,   tho  arguaont  boing  tchat  at  tho  tliio  plaintiff  vao  In- 
Jtirod  ho  «ao  not  ongagod  in   Intorotato  ooodooroo. 

In  paoNijig  on  tho  m^^anlng  of  the  Ifodoral  Liability  aot 

vhoro  tho  quootion  «ao   oiKllar  to.  tho  oao  horo  inyulvod,   tho  Ualtod 

•tatofl  Supr«ao  Court   in  Uhioafco.  Iturllnfeton  it  >AUinoy  ttallroaA  Co. 

▼  .   Harrington,  841  U.   a.   177,    »aid  (p.   iat;)j 

*Ao  vo  haYo  polntod  out,    tho  yodoral   Aot   opoako  of  intor- 
'  otato  ooasi»«roo  in  a  prftotioikl   avnoo  oult^^d   to  tho  oeoaalO(B  and 
'tho  truo   taot  of  onployncnt   in  auoli  ooomoroo  in  th^  oonoo   in- 
tondod  is,  vao  tho  ooiployo  at   tho   tiao  of  tho   injury  .onga«od 
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in  intnratate  trantportAtloa  or  la  w»rk  to  «lea«Iy  r*lat«d  to  It 
aa  to  ho  pruetioAlly  a  p»rt  oi  It.*" 

Tho  aomo  rulo  h«e  boon  annouaeotf  a  ciu»t>«r  of  tlaitto  by 

our  OnyroMO  Court.     Jiaaturln  t.   w,   *  A.  ft.ii.CO- -  2^7  lii.   3c.'6.     Iho 

queailon   theroforo  io:     Vaa  plaintiff  nt   th«  tlao  of  hia  lajury 

o&tfiHiod  In  iat«rttato  tranaportation  07    in  woj:;|C;^o  cloaoly  rolate< 

to  It  ao  to  bo  praotioally  a  pakTt  of  It? 

Tbo  OYidonoo  9iutw9   that  oa  Aaguot  4,  1923,   two  oara  af 
railroad  rails  b«lon«^ing  to   tho  doforjidant  voro  tranoportod  from 
Saraad,  Miolilgan,   eonaitisnod  to  dafondemt'a  traok  aupcrlntoadoat , 
J,  Bolan,   at  filut  laXaad,   Illlnola,     on«  of  the  aaro  vaa  a  itutlaatf 
oar  and  tn«  othor  a  ttraad  Trunk  ear.     Jiolaa  Jonow  boforo  thoir  ar- 
riral,   whloh  waa  about   four  o*eIook  on  tho  aornijig  of  Auguat  6, 
that  tho  ralla  voro  oottiag:,     iio  gavo  ordoro  that  tho  oara  bo  plaood 
at  139th  atro«t  and   told  tho  foroauia  to  unlo^id  tho  ruila  aa  oloao 
at  poaaiblo  to  159 tn   atroot,   n^ioa  la  &t  Blu»  laland,   aa  thia  waa 
tho  only  oonTMilont  plaao  whoro  h«  oould  get  than  out  aftor«»rda 
if  ho  wanted   th4ai.     Whan  tho  oara  arriwod   thoy  woro  (}la.«od  on   *hold 
traak  number  two,"  whloh  waa  about  600  foot  aoutu  of  tho  Orand  Trunk 
atatioB*  Bltto  laioBd.     Aftor  tho  oara  arriwatf  and  durij»(K  tho  day 
•  f  Auguat  flth,  tho  yardaiaatar,   in  awl  tailing  In  tho  yard,  aioTod   tho 
two  oaro  two  or  throo  tiaoa.      ?h«  aoxt  day,  Anguat  7th,  the  yard^ 
•aator  erdorod   tho  oara  doXlvarod  to   139 th  atroot,   a  dint&neo  of 
about  oBo-h«lf  Kilo,  wh«ro  ttioy  ""oro  oaloadod.     Two   amotion  gangs, 
of  ono  of  whiah  plaintiff  waa  a  Bombor,  woro  aont   to  unload  tho 
raila,      Thoy  unloaded  ^o  Orand  Trunk  oar  and   than  nroooodad  to 
unload  tho  ftgtland   oar.      Croaa-tioa  woro  plaood  aoroaa  a  ditah  n«tar 
tho  aida  of  tho  railroad  traok  on  whioh  tho  raila  woro  being  plaaod. 
Plaintiff  waa  ataniing  00  tho  pile  of  raUa  in  tho  diaoharaa  of  hia 
duty  whoB   the  raila  oollapaod  on  MOQOunt  of  tho  br<*aking  of  tho 
tiea  uQ<ilern«>ath.     Both  hio  lego  were  ooverely  injured. 

Tho  defendant  oontenda  that  when  tho  eara  were  plaaaA 


'  til     Xi!    ,7-,ivq;    ^  '    OJ'    lUH 

•iiT    .due  .£ii  rus  .  .j8V,^>A.,t4L,#  ^y,..!!  P/:^.¥l»«l    -**»««•'  ^^tJtqi/u  xi/o 

fes5«X»it  x/<»«oXi»  osii,;4'^ov  oufri  to  **4*k^m^inrimiiuirxlt  tiiuiprf  tui  ai  Jl^mq^mi 

■«f  oi  ««   il   oi 
Y#  »tL«»  o«t   ,1*8 <ri  ,1^  <^««,:;itt^,  ma  -fAi^  .tt*ifiv9      ■^. 

•■tt'^vl*^  •%e»'t»i  VftOlL  ««Xo;i.     .ts-fn  ,il sunt  ly.-..  T?n'f«  •/ii  f>i!ni.^1|p« 
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•a  muHt^T  fl  liold  traak  on  th*  storAln^c  9t  Au^^^t  «ih,   th«  intaratait 
9li»««  of  thv.work  was  «nd#d,   »&d  that  viuit  wms  dona  Ui*%  day  la 
■oTlDiC  th*  cars  atout  tmA  «rt4r«'«rtf«  pXaolnig  thvn  iu«r  139th  iitr««t, 
iui4  pl«intifi'*«  work  In  ui;1«<m}1ac  the  r«ll»  ob  tli«  7th,  vui  intra- 
«tata  work  and   that  therafora  th«r«  !•  bo  liability.      In  auppert  of 
thi*  tha  easat  of  C.   B.   A  a.   K.H^Cc.   v.   HarriOKtop.   241  U.S.  177; 
>>fniiiih  VaUtT  Re  it.   Cq.   t.   BorlQw.   844  U.B.   185,   ard  «thar  «a««» 
ar«  oitad.     W«  tr.lnk  it  vould  aarv*  ae  useful  purpos*  to  aoal/ta 
th«  humaroua  «.uVAorltlat  olt«4  ^j  aadi  tida,   for  w«  ava  of  tha 
•piaioB  that  all  tha  avldaaoa  ahava  thai  tha  aara  in  ciaaatiaii  had 
not  r«&ehad  tha  point  of  dastlnatioa  an  til   thay  vara  pla««d  aaar 
130 th  atraat  an  Aufuat  7th*     ^a  taatia«ay  of  dafandant'a  traek 
■uparrloor,  ^i^loh  wa  hair#  i»1»ov«  rafarred  to,  aixova  that  Ua  knav  tha 
rails  w«r«  haiag  transport ad  and  gar*  ordara  that   taay  ha  plaaod  aa 
naar  13<>th  atraet  aa  poaai^^la  ^Ucra  thay  ooiild  ha  unlaodad;   and  wa 
think  that  until   tha  cara  war<f  "spatted**  naar  139 tu  straat  far 
vuBlaadlng,   thay  had  not  raaehad   their  doatiuation.     ri<AoinK  than, 
an  tha  p.nrniB^'  of  Ang;ust  6th,   about  ona-h&lf  &ila  distant  on  hald 
traok  numher  2,  vae  a  temporary  stop.     The  uxaeadlni,  of  an  intar* 
atata  ahipssant  has  baairt  hald  to  be  so  closely  related  to  iataretata 
tran spar tat  ion  aa  to  ha  m  part  »f  it,     g.   4  o.  8,  w,  a.R.   Ca.  t. 
|t<irtach.  363  u.   S.    B40.      Ho  wa  think  plaintiff  cwaa  under  tha 
faderal  aet.  . 

MorooTsr,   thara  la  atidanea  in  tha  ra«ord  to  tha 
•ffoot   that  tha  daf  an  lant  waa  h'iTixiAi  tha  rail  a  unloaded  at  130  th 
atreet  so  that  in   oaM'it  thereafter  deterKtlnad  to  use  than  they 
would  ha  aoeaaaihla;   that   about  two  nontha  afterwards  aosa  of  tha 
raila  werA  used  in  tha  repair  af  tha  traoks  in  the  wioinity  af 
1.39th  straai.     The  daftndant  aontanda  toat  ainuo  there  waa  aa  in- 
terrening  MowamMait  between    the  unloading  af  tha  raila  and  thair 
hsa  in   tha  oonatruetien  of   tha  tracks,    tha  uuIOHdinii  of  then  waa 


«»«fii  fes»i^lq  A^vir  t*<&  tiira»  uj^f^nifh  t^  9ailoif  Pi/is  9m£i»m*»'i  ina 
T#»^  i^**«#fc  fft'^SX'  ««#a  *&«,«•«•'*  #*)r*w  r««»  «i^»   fltnrs  lotf^  i^lifi^' 

"14)  -^llm'aXv  •!$#  oi  ».«*«%4  '^v...    ««»  xlmftlix  9*19  /»i  fr»«(7  «Hr«iir*Xi«»« 

-1:1  «a  ajsir  ^rt*^;^  ttOKtlt  #4ui#  thst^xw^   f^tntrmfh  #«Ri'     ..#9«tf«  4i44<X 

Tt»i^  bffii  aXi^i  oMtttt  ::i(XS!^«in»  941   mm^t^d  ia««*rttM' ««ta«v%»t 


not  of  im  int«r««atfl)  eh^jra«%«r.     On  th«  oth«r  hand,   th«re  vma  •rl- 

(l«n««  ttntfinc  to  proT«  that  th«  rails  la  (iu««tlon  war*  ahliip4i4 

fron  Ouraiid,  Mlehlffan,   to  BXu*  Island,    Illinolt,   by  the  d«r«ndaDt 

to  ba  tt««4  by  it  in  tha  rapair  and  saintananoa  of  its  trae^o.     At 

Iwaot  rfaoonabla  nlndo  nit^t  roaaunubly  Aram  ouoh  laferoiiea  I'roa 

tho  faoto  In   o'videneo   and   therefor*  tha  quaotlon  vbothar  plaintiff 

vaa  aB<ac;ad  la  intaratato  work  wiU^lo  tUa  aaaiUc^  of  Uio  Fa4araJk  mM 

was  for  tho  Jury  to  daalia. 

A  furthar  point  in  xndo  that   tha  plaintiff  asouacd   toa 

riuk  and  therofora  tho  dofendsunt   ia  not  liablo.       In  support  ai    this 

ecntontlar  it   it  arguod  that  plaintiff  tu»d   two  of  hio  witneotoi  «ho 

vare  vrrking  with  hia  at   th«  tine,   teotlfiod  that  there  w9t%  tvo 

aoaplainta  aaJa  ooncerning  the  dangerotto  condltioa  ol'  tha  tioo  oa 

which  they  wx*  pillnft  the  rail*  -  ane  about  t«i  o 'cloak  in  the 

aer8in«{  and  the  eacoad  about   tvo  o'clook  in  tha  afternoon  an  tha     <^^y 

of  the  aeeldent,   and  that  oa  each  of  thaae  oeoaoioao  the  foramatt 

•f  one  or  the   oooiioa  gaajta  aaga^ad  In   the  work  ordered  that  addi« 

tional   ties  be  broutivht  to   aliaiuate  the  daa^er;    that  plaintiff 

therefore  kn««r  of  the  dan(serouo  oocHtioo  beoauae  he  kelpad  build 

the  foxmlatioB  under  the  raila,   nni  hiiviag  eontlaued  to  work  he 

aaeuaed  the  riek.     There  waa  ot^ivr  evideaea  to  the  effeot  that  tha 

tha 
4«fendant*t  forenea  ardared  and  direeted  the  a««  to  oon«iauj|/vork 

after  Hie  attentioa  had  boon  ealled   to  the   oondltiou  of  tue  arose* 

ties,   wnd  assured   the  aeo   they  eould  prsoaed  wltli  »af<ity.      Ia  Slaa^ 

T.  Harrie.   tCO   111,   96,   it  is  said   (p.   10»): 

"Again,  a  aaster  is  liable  to  a  servant,   when  he  orders  the 
latter  to    perfor^A  jr  dangerous  -vork,   unl«ea   the  danger  is  so   ist- 
airteat    that  no  man  o)'  ordinary  prndeBoe  would  incur  it.     hers, 
the  ^ippelioo  r?»o«ived  orlers   frcre   tho   «a^lneer  und«»r  whose  oon- 
trol   and   di  root  Ion  he  «aa  nlaoad  by  the  appellant,   as  to  how  ha 
saould  operate  ti^e   eleyatjr  ^  ^  *». 

*STen  where  a  servant  h«s  sons  knowledftS  of  attendant  dan* 
§,•9,  his   rltfht  of  reoov^ry  will  not  be  defeated.   If.   in  obeyiac 
the  order,  ha   acta  with  the  degree  at   prudence  w^.isn  an  ordiaa* 
rlly  prudent  aaa  woall   «jieroiee  under   the  olrovaaatfifioas, *♦»• 

"The  question,  however,   vhet^ter   ta^  risk  inourrad  by  th« 
appallts  waa  oae  of  tha  aaual   and  ordinary  ineidents  of  his 
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MqiI«yM«nt,  w*»  l«ft  "by   ih«  Inotruotions    to   Uii»  Jury;    mnd, 
a»   It   le   %  quoatlon  of  facit,    «••      It   Is  a  i»roT»«r  quvstion 
to  b«  l*rt   to   th«  Jury,   ondttr  all   the  «Tid«no«,    whether  tht 
rlak  !•  a««u«*d,  or  not.* 

In  th«  instant  ««■•   tho  quoatioB  wh«th«r  olalntiff 
had  asaumod  tho  rlak  wam   aabmlttad   to   tho  jury  by  laatruotlona 
gWaa  m%  4«f<m4ant*t  ro^uoat.     My  ita  vardlot   tha  jury  found 
agalnat  tha  dafandant,   a»d  unoJt  a  aaraful   oonaldaratlan  of  all   tha 
OTldanoa  va  ara  ttambla  to  a«y  that  tha  flndlOK  !•  againat  tha  nani- 
fast  weight  of  tha  avldanoa.      In  thaaa  alrouKstancaa,  «a  mr9  not 
varrantad  la  41aturl>lJBg  tha  vardlot  of  tha  jury. 

Tha  dar«ad«nt   furthtr  oontanda  that  tha  ▼Ar4lot  nad 
jttd^aot   aheuld  Va  aoi  ^oida  Haaauaa   tha  jury  w«a  nialad  by  tht 
infkasantory  XHn^umftO  of  oounaal   for  tha  plaintiff  whioh  hi%oad  and 
Tjrajudioad  tha  jury;    th»t   tha  vardlot  ia  •bayond  all  r^aaon  In 
asount}"  tli«t,  in  tha  aalaotlon  of   'iia  jury,   enunaal  for  tho 

plaintiff  OTolvad  a  plan  to  obtain  on  a&or»oua  ▼trdiot;   that 
plaintiff  aakttd  prQap90tlva  jurora  vhathor   in   oaaa  thay  found  for 
tho  plaintiff  thay  would  giva  hia  *fttll   ootfpanaatioa  and  full 
aaaaura  of  dawtgas;'*  vhathar,  in  ««aa  ho  «or«  aal«atad,  and  found 
ia  favor  of  Dlaintiff ,  h«  vould   "adaqu&taly  and  fully  oompanaat* 
plaintiff  for  hia  iajuriaai*   that   thia  arrun«oua  axat^iination  was 
atrangtheaad  by  plaintiff *a  eounaal  in  hia  arguKont  to  tha  jury 
vhara  ha  r«f«rrad  to  plaintiff  *a  "terribla  laaa**  and  told  tht  jury 
that  plaintiff  waa  aotitlad  to  raoovar  hia  full  B«aaura  af  d«»a«at« 
that  plaintiff  vaa   "a  hopal«aa  erippla** 

nia  oourt   auatainad  objwotlona  to   aoaa  of  tha  qua** 
tiona  propeuniad   te'^tha  proapaetlTA  jurora  nad  thay  wara  inatruotad 
that  in  oaaa  thay  found  for  tha  plaintiff   thay  would   fix  tha  'Haaagaa 
at  vuoh  SUM  aa  tha  jury   found  would  ba  fair  and  juat   ooavaasatioa 
for  tha  iajurloa  auatainad,     othar  ooMpkadata  ara  aade  aa  to 
ranarka  mada  by  oour.aal   for  plaintiff  in  hia  argu&ant   to   tha  jury, 
which  wa  ti.'ink  it  uaaaoaaaary  to  ttoutioa  hara  baaauaa  al'ter  i^ 
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•arcful  ooa*  id  or  At  lea  ol*  th«  qu«»ti«a  lnvolT«4  w«  haT«  rta«h«4  ilui 
•aaeXusioa  that  «•  would  aot  )i«  warraatad  la  dlstur^lag  ikia  judc* 
mtat  aa  aaaaunt  oi*  tlia  qu«stlon«  propoundad  to  tha  proopootiva 
jurara  ar  tha  argtmont  or  oouna«l« 

la  tha  Ytrdlat  ao  axatasiva  aa  ta  warrant  iatorforaaaa 
aa  our  part? 

At  tha  tiaa  plaintiff  waa  Injurad  ho  wim  32  yoaro  aid; 
ha  woo  born  and  ralood  on  a  fans  and  had  haan  angoKai  in  famine 
ap  to  a  faw  itontho  hoi'oro  tha  aaoidant.     Prior  to  tho  aaoldont  ha 
waa  in  good  hoalth  and  had  aoYar  rvoaivod  tuny  aariouo  injury. 
Aftor  th«  aeoidont  ho  w«»  ooni'lned  to  hospitalo  for  «orf  than   flTo 
■antha.     Bath  af  hlo  laga  wora  ooToraly  iajurod;   thay  woro  oruahad 
and  l»oth  boiatto  lafootad.     Cn  AUKuist  29th  tho  loft  lag  wao  aatputatad 
botwaoc  tho  knoo  and  anklo;   bofora  tulo  waa  done  tha  aurgooa  had 
oporatod  on  or  laaaad  it  about  tan  ti»«a;   aftar  tha  aaputation  it 
waa  nooaaoary  for  tho  aurgaom  to  aaka  an  iaoioion  in  tho  otuxp  of 
tho  log  boaauoo  thor«  waa  pua.      ^ho  right  lag  waa  oporatod  upaa  and 
lanoad  dally  far  olght  9tT  nine  daya  lOid  whoc  h«  loft  tha  hoopital 
tha  log  waa  awoll<m  and  dlso>;.«rglng  puo.     X»ray  piotarao  of  tho  right 
lag  ohow  that  tha  foot  and  ankla  suro  ilraly  flxaA*  ankyleoad,   and 
laaapablo  of  mowomont    'Ithor  in  anklo  or  taraal  joint.     Tha  plaintiff 
haa  a  tumad  out,  flat  foot,  frag^iocto  of  bona  ara  oiiiawn  protruding 
fron  th*  ankle.      Uto  injuriao  la   tha  ri(^t   foot  and   anklo  ara  porma- 
nant.     Plaintiff  wao  ablo  to  ho  out  of  hit  houoa  an  orutehoo 
Ihraa  tl»08  boforo  tho  trial,  whieh  b^an  April  1.  193t,   a  porlod  of 
•aarly  oight  aontiia.    ^Ha  was  uaahla  ta  woar  a  ahaa  but  waa  ooBpollad 
ta  woar  a  alippor.     Dofondant  adnito   that  plaintiff  haa  ouffarad  a 
tatal  porsianant  diai^ility*     ly  thla  hia  eounoal   oay  thay  da  nat  »aaB 
ta  adMlt   that  in  tho   futara  ho  will  ba  antiroly  holplaaa. 

hnay  oaooo  ar*  eltod  hy  dafondant'a  oout>ool   tandlng  ta 

ahow  that  tho  Yordlot   it  oxaoaalwa.     Vhllo  a  nuaber  of  aut  .orltiaa 
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■■iiK   -.A* 


«K'«ftt*    V«.v:'^ 


AT*  9it94  «hlob  oouo»«l   for   the  plaintiff  •ont«nd  are  to  th*   effcot 
that  th*  M^unt  of  th«  ▼•rdlot  i»  w»rr«it«4  by  tkt  «Tid«i««»  w« 
tmaJi  it  woul4  *9inf  n*  as«ful  purpose  to  •nalyso  thooo  oaooo. 
Tho  MMMBt  of  4l«B«g«o  in  •*••■  of  this  oh«raotor  dopoods  upon 
Iho  «lr«um»tMio«0  of  the  e«M  and  io  net  n  aattor  of  »nth«nationI 
OiMputotion.      nalntiff  wao  38  ^^ara  old,   in  good  health,   and  at 
the  tine  of  the  aeoident  «ae  earning  about  |1,U00  a  year.     Mo 
tottlfled  that  during  all  hie  life  and  until  a  few  nonthi  before 
the  avoi'ient  he  workwd  an  a  farm  wh«re  he  earned  »ore  than  on  the 
railroad.     He  hae  been  totally  and  peraiatiently  dleiiblod*     A  ooh- 
aideratlon  of  the  «>vl4«inee  a*   to   the  nature  and  oharaeter  of  hie 
injttri«e  :«nd   the     treament  he  reeelvod  by  the  eurgeone  proTOO 
boyond  queotlon   that  hie  pain  and  auffering  eere  very  great,   and  of 
•ouroo  this  le,  under  the  la»,   an  oleawt  of  daaagoo.     While  the 
■■ount  of  the  jui  ©eot  ie  large,  yet  wo  are  unable  to  eay,   %fter 
«  eareful  eonelderation  of  ell  th«  erldence,   thai   it  le  eo  exoeeeUo 
ao  to  require  interfAr«Bee  on  our  part. 

The  4ttd#ient  of  the  duperlor  court  of  ^ook  oounty  le 

affirmed. 

KoSttrely,  P.   1^.,  «d  i^atohett,  J,,   ooneur. 


aid^B  9?ii»^h  vntmstiuib  nidi  '*&  «'«»as>  ni  vr. .  -  .'t^^^fits  <>tfy' 
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w.  ju.-?zcT  o«oQivoH  niirmn:  m  opmar  oi*  ra^  ccttt. 


Plalatlff  c«tt««cl   Jttd0B««t  to  to«  eiA«Tie<i   by  ooBfessioM 
oa  a  lea««  in  h«r  f«v»7  «wl  agalaut  tho  def^wlaat  for  C7M  wLiah 
iBolad«4  ^$0  ftttonMy'a  f*«s.     the  rrat  clalaed  mta  I7fi  a  aonih 
for  t)M  aaatiio  of  &epteatoer»  1927,  to  S«j»  1928t  both  laeXuaiTO. 
Tito  A«fcad-Bi  filod  mn  ofiiCctTit  mMI  nored  U^t  tho  Jutdgitent  W 
•9«Bo4  ap  aad  tb^t  ho  bo  givea  lORTe  to  cHefond*  vhlohv-^o  aocortfingly 
40BO*       TiM  affitfi&Tit  atood  as  aa  affUftTit  of  aerito.     T)m  e^oo 
aaa  thoa  ho»r4  before  tte  court  aad   tlMro  was  a  f  lad  lag  aad  Jtidg- 
aoat  la  |>lalBtlff*«  favor  of  i^675t  aad  t2io  defaaduat  appaalo* 

Xt  appoan  fraa  t&o  ttviimmcm  tJtet  defowtaat  paid  all 
raat  whil*  li«  ocooyiod  tlw  pr«tti«oo*     ivitieaao  "»».•  offored  toaiias 
to  olMW  thi^t  h«  litid  TaORktod   the  preaiiooa  at  ylalatiff'o  ro^a«ot» 
although  thlo  aao  deaiod  bgr  plalatiff •     It  farther  api>oaro  tltot 
otaartly  after  defead^^at  vacated  tho  previaoe*  plalatiff  foand 
oaother  teaeat  who  apparcatlj  oaterod   into  a  lea&o  and  oooHpiotf 
tha  preaioea  for  a  tl»e|   thit  plalaU  f  ohtalaea  frooi  thla  teajunt 
llSO  ahloh  tho  eoart  allo«od  as  a  or«<tit  apoa  the  judgaeat* 

Oao  of  tha  defoaoosiatcrpoooil  waa  that   the  plmee  as*  lot 
to  tho  tfefeadaat  hy  tho  plalatiff   to  ho  aoed  for  gaabllag  •  takisg 
hots  OB  home  raeias*       Plaiatiff  offered  eviaeaee  to  the  effeot 
th:::t  she  had  no  kaowledgo  of  the  parpase  for  vhleh  th»  prvslsoa 


r- 


i«Vc:e 
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ilw  otatrHry.     ll«  kri«f  haa  l»««a  fU«4  •■  MJuOf  af  ilw  »IaUritiff 
la  this  ••«ri« 

Tte  <ief«adr«Bt  ttre«s  «  auabar  of  p&lsis  1«  )iic  ferlvf  t* 
•••tain  his  ooat«nil«i  tlitii   bh*  iwiffimni  sbDuld  l>e   rever»«d»  b«i 
in  tiic  yIcv  «•  %ak«  vf  tlw  caa**  ««  thick  it  vlli  be  aacessjry  i« 
•oa«i4er  )»Mi  •■•  of  ihea* 

Th*  lease  latrelT>r4  1«  l>«i««Mi  Wktumm    >«hai4i»  l««eor» 
aad  ike  d«f«adaBt  and  &a«ik«i   ae  Xcsseaa*     It  i«  tk«  ardiaary 
prlaimi   fora  af  l«aaa  k«t>  la  ike  spa**  left  klaak  fear  %ke  jmrpaee 
ef  vritiag  iB  the  prepertj  d(miee<^»  it  it  dcseriked  ae  *st«re  4 
kaee«ent  te  ke  •eeapiw^  far  Saoke  staap  aad  Cig^r  ">t«re**     Tker* 
is  ae  fttrtker  descriptioa  ef  the  leerti^  ef  tks  preaieea*     TIm 
leaae  ie  sisaed  %r  tke  leaeeee  aad  ky  *KeT«aa  Setanidt  Xsiate*  kgr 
8a>ak  &ekai4!t»  ^dainiatratrix»**  aad  tke  poiat  aade  ky  tke  dftfeadaat 
ie  that  tke  leuse  ie  reid*     tkat  ke  caa  raif»e  thAs  (^aeetlea  siaee 
he  kas  Taeated  tke  yereaisee  ead  ie  aot  occupying  thea  oader  tke 
alleged  lease* 

The  <:Tl<!eace  eka««  tk  .t  Sevaaa  SrikaUlt  ai^areatly  eeaed 
tke  prealses  la  qasntioa  and   th,  %  ke  died  prieT  te  the  aakiac  ei* 
tke  leases   tkat  plaintiff  «as  kie  d^ai^ter  aad  had  keen  appointed 
adstiaistvatrix  of  the  estate*  and  tknt  MenMa  ^elaUdt  left  etker 
keire*  vke*  te^retker  vith  the  plaiati/f  veald  iakerit  tke  preperty. 
QMer  the  ItkW  ia  tkis  state*  th«  mdaiaistratrix  kas  ne  «u^h«rity 
te  take  okurge  of  and  rent  tke  real  estate  kcloa«;i»s  to  tk«.'  estate* 
Tke  lease  haviai^  described  ftcraan     ehaidt  as  tke  laat^^lerd  and  ke 
kaTiag  AtAd  prior  te  tke  aaklac  ef  tke  lYase*  aad  tke  4eetaMnt  hariac 
keen  ei«Md  ky  kie  adaiaistratrix  «e   think  readrre  tke  aXleged  leaee 
raid  aad  ef  no  effect*     Ve  think  we  eackt  to  ecy  ^kr^t  the  peiat 
eaa  aot  raised  ia  the  trial  court  kat   the  contention  keii^  tkat 
the  leftse  «ae  raid  9m  ite  faeet  ee  tkiak  eaa  ke  raised   for   tke 


ltli«iA£«  M^  ^  1JL9H94  m  b»Xi%  nvMT  m^  tmivl  1i     »x^^.%4mi>  «^ 
^  «^fc«dia^^  ^^jlse^t^?  m^m-'^i"  "s^  «flr^  #^ff'£4Hi»i  «^  t^  ^»«i^»  «ti  •&«»i; 

^««lf  aat^  At>ii»»4««>  iui4i   i^e<  i^sH*^  L-^U:i^  miSJ  uA  k9»im%  ^om  t^^^ 


first  tiiM  la  tJftls  flour t* 

IB  Tlew  •/   our  ii4il<ilB6  tlifti  Um  i«a<«  was  T«ltf»   tiM 
JodgMiBi  ttust  ¥•  r«Tcr«s<.     iiut  sijics  tbcre  otm  te«  »•  r«o<nrer]r 
■B<ltr  thfl  l«as«»  tiM  OHMMS  will  B«t  te  r«auMle«.     Th*  jaiiCM«at 
of  ih*     oaieipal  eoort  of  Chie^t^eo  is  reTerood* 

■•9«r«ly»  ?•  J««  and  JEatolieiit  J«t  ookmbt* 
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kit.  JusTics  o'oon^i  in.X¥ms  m  opufioji  oy  no  ooort. 


By  tM«  appeal  fl&lntifl*  •••ks  to  rwymvm  «  ^dpi^Bt 
•f  til*  Circuit  oourt  of  C«ok   oounty,    <*nt9r*4  on  Um  T«r<liet  of  a 
Jury  fln<iittfi  tho  dofmdwit  not  Ruilty.     The  record  dioeieooa  that 
ylaiBtiff  brott^t  auli  imainst   tlio  defendant  to  rmootmr  117, SCO 
vlileh  it  had  paid  to  eae  of  its  firmea  en  a^aeaat  of  injuries  he 
•uataJUaed  throagh   the  alleffed  ae^iligeaee  of  the  defendaiit  in  the 
•eastruetien  ef  a  ean-JlAK  pXtiat  for  plaintiff  at  Coaautt^^,  Peao- 
eylvaoia.     Thie  ia  tiw  aeeoad  trial  el*  the  e»ae*     Oa  the  first 
trial  there  ▼»»  aleo  a  verdict  and  Jadgaeat  in  the  defendant's 
faTsr,  vhieh  on  ajypeal  to    tiiis  court  vas  rerersed,   iiriceipally 
•a   the  ground  ef  faulty  in  struct  ions.     P«Bne?Xyaa;ia  Coao  iia.y  jf. 
»<»erts  &  Schatf^r  Coasany.   2ii.  111.   App.    330. 

A  statea«ot  of  the  facts  will  ke  found  in  the  opinion 
ef  this  oourt  en   the  former  appeal,   ae  that  it  will  he  unBocaesary 
to   state  the»  at  lAiige  hore.      It  will  he   sufficieat  te  say  that   the 
STld^nee  discloses   that  ths  defendant  had  eeastruoted  a  saadiag 
plaat  lor  plaintiff  for  aanling  plaintiff's  IseenotiTos;   that  the 
plant  has  hess  sulssta^tially  conpletsd  a  seek  er  two  prior  to 
Vetaruary  7,   1924,    the  date  of  the  accident:    that  defendant  had 
requested  plaintiff  te  use  the  plant  in  sandini^  its  losoiaetiTss 
hefore   it  vse  finally  ooaspleted  und  turned  over  te  plaintiff;    that 
plaintiff  proeeedad  to  do  this  aad  had  hsen  usin«  the  plaat  ftv 
saadiag  its  loeosiotiTSs  for   ahout   tvo  «eaks  or   ten  daya  prior  ta 


.5  -rf     T  ; 


•.&a«*i  ,«^i«eii£>d-     -         ,i^  a*t8}  -ret  #flGsJ|t|  ^f^fratm  m  \9Vi^tf^&%ii$m>i^ 
-£9*)   jitoXC'  9^^  ^1««  ao*d  |>«iii  j-ttb  «itp:  *i.'»li»«eo'SQ  tll#aijt£4 


falnruary  7th.     About  ninm  e*olettk  in  th«  vrcnlac  of  that  day  an 
•■playa  ef  plaintiff  vaa   •adaavoriag  ta  aand  a  laaoa«tlTa  by 
epsrating  Ui«  aaading  plant  but  ha  vaa  unabla  to  op  ah  tha  falva 
whiah  lat  tha  aaad  fren  tha  plant  into   tha  loooaativa  and  aallad 
upon  anathar  of  plaint  iff *a  oaplayaa  to  aa»lst  him.      Xh«y  vara  on 
tap  oi*  tha  looonotiva  pvlling  tho  levar  vhieh  op«aad  tha  valTa, 
vhan  a  vaight  waighiag  about  33  pounda  atta^ad  to   *m  nrm  by  aoaaa 
of  a  set   aoraw  and   auopandad  about  24  faat  abova  tha  ground , 
■lippad  off  the  aroi  and  atrueh  plaint!  rr*a  firaKaa  vhe  vaa  eomiaf 
to  take  tha  looaaAiivo  on  a  rmg^ulur  trip  and  he  vaa  vary  ser'^raly 
ittjarad.     Aftervarda  he  brought   euit  against  tha  plaintiff  vhieh 
plaintiff  aattXad  vlth  the  flraKan  by  paying  hia  |17,6r<}, 

The  plant  vaa  not   turned  ever  by   the  defeiid&nt   to 
plaintiff  and  aaeapted  bjr  the  latter  until   about  i^aroh  let,  vhidai 
vaa  about   three  vaeka  after  the  aeoidarit.      Tha  avidenoa  aleo  ahovo 
that  when  plaintiff's  tvo  taiployoa  vr*  endeavoring  to  sand  tho 
loeomotivo  they  {mlloi  tha  levor  hard  ftcttuKbcir  of  tines  in  an  en- 
deavor to  opet;  the  valve,   «nd  at   the   time  a  key  or  bolt,  vhitfi 
fasteiied   tha  lavar  on  vhioh  the  coui^tar  veight  vaa  attached,  vaa 
aeverad  or   si^arad  off,   allowing  the  lever  or  am  to  fall  dovnvard. 

Plaintiff's  th«o2y  of  the  oaaa  vaa  that  the  oounter 
voii^t  vas  insecurely  fastened  to  tha  asm  by  »«ans  oT  the  eat 
sorev  -   that    the  aorev  vas  too  short.     Vhile  tha  defendant's  theory 
vsa  that  tha  eou}.ter  veight  vas  properly  and   seeurely  attached  to 
the  ana  and   that  the  aooident  vaa  brought  about  through  the  roagh 
asaga  by  plaintiff^s  SBployaa,   and   that  suen  asaga  oaused  the  key 
vhioh  faatenei  the  lever  to  shear  off,   tiiereby  letting  tho  levor 
fall  dovn«ar4,   «hioh  vas  a  oontributin^.  aauao   to   the  accident.      A 
vltneas  for  plaintiff  testified   that   the  manner  in  ^liiioh  tha  eouator 
veight  vas  secured  to   the  ara,  by  c&eans  of  the   set  sar^^,  vaa  a 
ooatfiiton  and  aooopted  method  of  ooastruction. 


&«XJCfi»  htm  svitflUQOoi  sfti  a^ni  loivXi?  Mf  mtt  i>m»  ^i&  HI  r^JUfv 
««vii»v  1^  h*m^v^  ^1^*  ««^r»X  »i^  j^kilmq.  •rtS&mm^^l  luU  to  %9S 

i^ta^  Si/9^»  nstuM  t^jrtmt  «sf#  etf  fr«^^»#i#  hm  Tiiiiii«:q 

Sri?««o    ^r<^i;ir  it#S;^,^«   tjiilT       ,^'^1»*sdfet   «i^   ^tA-j^d   vlilMi^  »«%^    $9949.  ««« 

f  ^«»€^ss  ^rf  sns  *^:i  «f  f  *>  x^*'<2=>^9>*«>^i  •**■  ♦^X«W 

f^uktfdf  t^'i&h  %AS  *X1^     .iv^:^,*  ©«^  9arsf  *na«  «i^  '•ti^s 


Th9  Sxiry  apparftfiUy  took  Hum  d«r«id«nt*a  thoerj  of 
Ik*  easa  and  fosad  in  it*  favor.     Thoy  ^^cro  told   la  as  InstruetioM 
roqueotod  hj  plaintiff  that  It  vaa  tixo  duty  of  ttea  dafondast  ta 
axarciao  ordinary  oara  to  oo   conatruot  and  Maiataln  tha  plant  that 
tha  eountar  val^ht  vculd  aat  fall  down,   oo   that  plaintiff  *a  iM- 
ployaa,  vha  wara  in  tho  axaraiaa^  of  ordinary  ear  a  for  tholr  awa 
aafoty,  aifht  not  be  injurad.     And  at  tha  rn^uaat  of  tho  dafwiant 
tha  Jury  yfr*  inatructad  that  usloaa  thay  bolierad  fron  tha  e?ld«iaa 
that  plaintiff  had  proTOd  by  ita  graatar  weight  that   tha  injur las 
aaataiaod  hy  tha  fir^san  waro  eauoed  by  tha  naglig«noa  of  tha  da- 
fandant  aa  ehargod  in  tha  <loolaratiiMi,   than   thay  ah»ald  find  tha 
iafeadant  not  ;:ttllty. 

Tha  eharga  in   the  daolaratioa  waa  that   defendant  had 
laoaauraly  faetflnoi  the  couiiter  «ei(^t  io   the  am.     The  iaaua  van 
alKple  and  elearly  under a land able  by  the  Jury.     And,   upon  a  oara* 
fttl   eonaidaration  of  all   the  eiridanea  in  the  raoord  wa  are  unabla 
to  aay  that  the   finding  in  favor  of  tha  dafendxmt  ia  agalaat  the 
naaifeat  velf^t  of  the  erld^noe.      Ia   thla  hol'ling  it  Alnrlouoly 
follo'X'a  that  the  eourt  di4  not  arr  in  refuain^  to  inatruot  tha  Jury 
to  find  for  the  pl»intiff ,  nor  ia  oTorrulin^  ita  aation  for  a  nav 
trial. 

Cottplalnt  i»  nada  by  plaintiff  to   the  glvlag  of  iaetrua- 
tloaa  naabara  •,  10,  13»  14,  15,   16  and  17  at  defendtmt'a  roqueat. 
By  Instruction  9  the  Jury  were  told,   la  off  oat,   that  the  faot  that 
tha  riresan  waa  injured  and  plaintiff  had  auetainod  dassi^ea  oa  ao- 
oount  of  auah  injury,  vaa  not  of  itaelf  eufficient  to  eharge  tho  de- 
fondant  with  liability:    that  the  burden  waa  on  tha  plaintiff  to 
prowa  the  apeoifia  aeiLllg«Btt«  ahargad  in  ita  deolaration.      Coaplaiai 
againat  thia  inatruot  ion  la   that   It  uaod  tha  langua{;a,    *tha  apeoifia 
nagligaao*  eharge4  ia  ita  deolaration,"  but   did  not   tell   tha  Jury 
what  aagllgenoe  waa  ohar,:ad  in  tha  deolaratioa.     On   the  foraer 


-iij;.,-^r>-...i.    -/^.i-      ■7>^     i    i.-  ■'     ■•^"      --•■-       fCp  If    _iS>^  ;  J4i»'-  :    -  laX 


«P9««X  v«  h«14  this  i(l#ntle*l   in8tru«tion  a«t  r«v«rsibljr  «TroB«ou»» 
«nd  en  th«  •econd  trl*X   th«  «vi4«Bc«  «»•  a*!   m  satcrlaXly  dlffcrca  t 
as  to  r«ad«r  It   ••rlouaXy  object lonabl*.     As  «s  have  statsd,   ths 
issus  in   til*   oass  vas  w)t«th«r   tlis  oouatur  vsi^lit  vas  sseursly  st- 
tashsd   is   th«  ant.     Di«   ls»u«  «a«   aiapls  and  upeslfia  and  w«  ar« 
ssrtain   tha   jury  was  net  ir.  sny  %i^  aislad  by  tlie   instruct  lea.  ^ 
Eer^oTer,    instruction  nui»b«r  6  was   uiYsn  at  ]>laintiff*s  r«^Mest, 
and  rsl'errsd  th«  Jury   to   th«  allagmtioas  of  the  dsclaration. 

By  instruction  masbsr  IC   saiplainsd  of   th«  Jury  vsrs 
tsid   that  it  was  thsir  <tuty   to  doclds   ths  case  froae   the  STidenes 
rsoslvsd  in  open  court;    that  «ny  cvidenos  ofr«rsd   to  vlxiob  objsstioa 
was  suatalnsd  or  which  was   stricken  cut  by  the  court »   should  not  be 
eensidered.   and   that  statcKAsts  mads  by  oounaeX  for  vitner  side,   if 
any,  which  were  unsups^rted  by  any  evidence,    should  be  dlsregardoA 
by  the  Jury,      It  is  oeateadod,   as  stated  by  eounsel,   that  *the  -vice 
of   this  instruction  is  that  without  an  objection  to   arguaiont  of 
tcttnsel   the  court  abdicates   and  passes   the  question  of  relerabcy  to 
the   fancy  oi'  the  jury."     £ut  wc  thinJic  the  instruction  is  net  sobjeet 
to  the  objeetioa.     It  is  oertala  that  we  would  not  be  twrranted  in 
disturbing  the  jud^aent  in   such  a  case  as  the  one  at  bar  for  every 
little  inaecuracy  that  aii^t  appear  in  an  instruction. 

Instruction  number  i;j  told   the  jury  that  in  arrl-ving 
at   their  verdict  they  wore  act  required  to  set  aside  their  obsorra- 
tlOBS  and  experle&eos  as  man,  but  that   they  had  the  ri^t,  upon  a 
oensidsratlon  of  all   the   evidenoe,    toge  vher  with  their  esperienoo 
end  obserration,    to  shy  "where  the  truth  lies  upon  any  Baterial 
fa«t  in  the  ease.*     It  is  contended  that  the  inntructioB  aatborises 
the  jury  to  consider  all   the  ovideaoo  in  ceaaostion  wiih  their   ex- 
perience as  aen  and  bMied  apon  sash  consideratioa,    to   detereiae  say 
Material  fact    In   the  o%se.      And  a  nuaber  of  autkcrities  are  eitod 
whore  it   is  held  suoa  an  ins  tract  ion  was   errcineous  on  the  question 


t  a«\ttTtifc  t-^J^^'i'i^^'^  o«   *<»*i  s*"'  93;^■^^»iv«»  tii)   ZmIm^  baeu  :ia  taw 

^ntitrtftsl^^h  »iis  It  »»9lJ«3^i:X»  »ii^  a^'  T~»?.  ^^^^  ten»t*<ii  ham 
n^  iota  r-XtfOiiB  ,.^£;d$  &i  ajs^^  ^>:  .-^nlji^vim  a^v 

o4   <9a&¥  33S;&«{  htm  m*ts>,xtt^.ii»  itis&n  md^  l^maaatn 

fra/l»  •'XA  aftiii-sr,  4WI  a  iboA     .»«£9  »iU  ai  #a^7  X«i-ia^aji 


•f  <—»•»••  vh«r«  t^«r«  «»■  apeciflo  proof  of  o«rtiil£  lt«u  cf  dan- 
•C*s*     V«  Uilak  Ui*««  «»••■  ar«  «ot  in  point.      The  quostton  of 
iamam—  dot*  aot  lurloo  h«ro  olnoo  ilio  jury  found  la  ftuwor  of  th# 
plaintiff.     Vo  aro  of  tbo  opinion  that  iho  Inotruotloa  did  not 
proittdlelAlly  affooi  ^Iftintlff  *■  rlgtito.      Ao  otatod.    iho  opooiflo 
p«lBt  In  eontroTorox  vas,   wholhor  tho  eountor  wolg^t  wno  octtiroly 
fnotonod,   ond  wc  think  It  eloor  that  tho  Jurj  onderotocd  that  ttiio 
van  tho  «at*rlal  point  In  tho  caoo. 

By  Instruotion  14    tho  jury  voro  told  that    In  n&klatf 
op  tholr  vftr41et  the   ilrot   thine  for  thotn  to  dotormlno  wsa  v^othor 
or  not  thoro  was  any  liability  en  tho  part  of  tho  dofondant  to 
•oayonsate  tho  plaintiff,   and  tho  fact  that  plaintiff  had  paid  Ito 
flronan  for  tho  lBittrl(>ro  no  had  auotalaod  *ls  not  aloao  an   oltNtent 
to  bo  eonoldorod  hy  the  Jury  In  dotarKlnln^;  arhothor  or  not   thero  lo 
liability*  OB   tho  piurt  of  plaintiff;   and  that  if  aftor  eoasiiorinc 
all    tho  QTldMAoo  tho  jury  b«Xl«TOd  tho  dofonda&t  irao  not  llablo, 
than  thoy  ehould  rotum  a  vordlet  of  not  guilty  roiiitrili»os  of  tho 
naturo  and  oxtont  of  th*   flr«aMn*a  lajurloa.      Covplalst  la  »ado 
that  thla   lattruetloa  igieorod  tho  laauo  and  aathorlsod  tho  jury  to 
•ay  idaothor  or  not  thero  wao  any  liability  in  tho  oaoo.     Vo  think 
this  ooatoatlon  lo  not  warrantod  by  a  roadlns  of  tho  Instruction. 
At  any  «fTtt}t,  «o  think   that,  ondor  tho  OTidaaoo  In  tho  oaoo,   tho 
jary  voro  not  nialod   to   the  projudloo  of  plaintiff. 

Complaint  la  mado  of  Inatruotion  15,  by  •rhleh   tho  jury 
voro   told   that  bofora  tha  plaintiff   could  reco-vor   It  auat   sbov  by  a 
propoaderanoo  of  the   ovldonoo  that  tho  aocldotit  vaa  proxli^ately 
cauaod  by  the  negli^oeoa  of  tho  defendant  and   mat  defendant   felled 
to  uae  auoh  degree  of  care  mcd   eautloa  In   tho  eenotructlon  of  tho 
plant  aa  an  ordinary  p«:roon  or  pnreona  In  like  elroiwatanoeo  voald 
ttoo  in   the  coaatructlon  and  ereetlon  of  tho  plant;    that  plaintiff 
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na»t   furthvr   tbew  by  ft  :>rrp9n4«raiie«  of  tlM  eridflov^  att  only  that 
ill*  flrMBsn  w«ft  injured   &•  a  r4»«ult  oi'  Xht  a««i4«nt   in   queatioa, 
but  tkikt  it  wist   alno   ahd*  by  a  preponderiMsce  af  thff   <Mrli«ne«   U»« 
•xtftQt  o:f  th«  injuria* i   wad   that  plfilntiff  aust  prova  vhat  vould 
ba  a  fair  aoKp^nsatlea   fcr   tha  dttaa^aa  which  th«  fir«Mni  kai  aua- 
taiBOd  by  reaooa  of  hia   iajurlea.      It  ia  oont«udt>d   that  thia  ik" 
atruotioB  vaa  vrvng  beeaua«  tha  deelaratlcn   did  not   ^argn  tba 
dtfacdaat  vith  tha  failure  to  azerolae  erdioary  ear*  la  the  ereo* 
tioa  of  the  aabd  plaut,   but   that  the   oharge  was   oor fined   to   the 
iae^eure  aanoer  In  vhich   the  counter  weight  vaa  attached  to   the 
Other  inatruetiona  were  giraa  at  the  ree;ueat  of  plaintiff  vhlch 
tald  the  jary  that  if  they  found  froK  the  erldence   that  defeadaat 
had   *eonwtruet«d   the  tiooh  in  question »*   ete.     ^eaa  iaatruotlons 
referred  to  the   eonatruotien  of   the  do  ok  and  net   to    the  Method 
af  aeeurlng  the  counter  vel^-ht,   aa<i  are  aubjeat  to   the  eaM*  ob- 
ject I  oa   that  plaintiff  now  ursea  agaiaet  instruction  number  IS. 
Under  a  wall  ktt«m  role  of  lav,  plaintiff  is  not  in  a  position   to 
Mvplata  of  an  inatruatioa  g.lyim  by  hia  oppaaoat  when  inatruotloaa 
offered   in  hia  own  b^alf  are  aubjoot   to    the   sas^e  object loa.     W« 
are  alao  of  the  opinion   that  any  inaeouraoy  in   this  instruction 
would  net  warr;%nt  as   in   diaturbln«;  the  rerdict  of  the  jury  under 
Hia  faeto  diaelosed.     they  ka««  that  the  olily  obj«»etlon  tn  the 
areotioa  of  the  Banding  plant  waa  eon fined   to  tha  faatenins  of  tha 
eaunter  weight  to   the  anz. 

Inatructjlon  auaber  16  told  the  jury  that  the  «;tteatloB 
for  thea  to  deelda  waa  whetaer   the  defendant  was  liable  "at  all* 
aad  that  It  waa  their  'tuty  to  dfteraiae  that  question  before  con- 
oid «r  lag  tha  -itaeatiaa  of  the  aaount  of  daiaagaa;   and  that  if  thoj 
daterKiB*d  that  the  def  9n<taat  was  not  liable  they  would  hawe  no 
oeeaalon   to   conalier  the  queation  of  damages.      It  ia   eaid  this   in- 
atruotion  ia  b%4  beeauae  it   did  not   tell   the  jury   tr*at  it  was 


•JiJ   &»e«»tir*  <»«lJr  1»  •©fWK-s  -^  ^♦i<«   ««!«*  ^SMc  *1  S^ai«, 
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their  4uty   to   dct«rtalac   fro:,  m.  prep«a4«ranc«  or   th«   «rrldfln««  vh«ih«r 
th«  oottnt«r  vali^t  mmM  iB»*cur«Iy  attaohad  t«   Ui9  am,   and   Utat 
thla  aha«l<t  hay*  ^an  dona;    ncd   tliat  th.e  irorda,    *at  all*  uaad  in 
tha  iattruetiea  *irould  iapraas  tixa  jury  with  ita  aapr«»aey  ovar 
iha  qu»ation  af  liability  withaut   regard    to    U&o   iaaua,"     Va   think 
tha  iootruatlon  io  not  Bubj«>ot  to  tha  ahjeatios)  Kada.     O^riouily, 
tha  ffttaation  of  daf endant'a  lialiilitj  auat  bo  «at«kliahad  bafora 
tha  i)u««tioa  of  daMagaa  aeuld  ba   taJk«t  up,     Aad  aa  atatad«    tha 
jury  cXffarly  ur.ieraioad  what   tha  iosua  vaa,  Bavaly,  ahathar  tha 
count ar  waight  aaa  ••mKfXy  attuoa«d  to   tha  ar». 

Inatruetloo  nuabar  17  o4»ul«^iae<t  of,   told  tha  jarj 
that  tha  daf^B^ant  waa  not  bound  to  uaa  Uia  hi^aot  dmgf  af  aa» 
paaaibla  to  avoid  injuring  tha  rinsttan,  but  it  vaa  raquirad  to  um 
only  raaaonabla  and  ordln^ijry  aara  undar   tha   instruction,   and  if 
tha  Jury  bcdiarad  fron  tha  avldanoa,  undar  tha  inatruotioa     of 
tha  court,   that  dafandant  did  azarelaa  •a.ch  oarc,  thon  thara 
ahottld  ba  a  r^rdiat  for  tha  dafendant.     Xha  oeaplalnt  is  aada 
agaiaat   thia    inetruction   that  it  waa  gan^ral  and   ahauld  hava  baaa 
eoafiaod   io   tha  axareiae  of  ordiuary  cara  on  bahaif  of  tha  dafand- 
ant in  fa8t9nin({;  tha  eountwr  aal^t  to  tha  ana,   i^ioa  aaa  tha  iaaaa 
In  tha  aaaa.     Va   think  tha  instruction  «aa  not  •xron»o\i9, 

Opaa  a  cari*ful   considaratioc  af  all  tha   avidaaea  la  tha 
raaord.  and   tha  inttmotlona  to   tha  Jary,  v«  arc  of  tha  apinioa  that 
va  would  not  b«  warranta4  in  aayiag  that  tha  plaintiff  did  not  hava 
a  fair   trial.      Tha-iud^ant  of  tha  Clrouit  oourt  of  CooJc  county   ia 
af f 1 rmad. 


ijniXXSfi. 


ha^raly,  f.   J. ,   and  iiatahett,  J.,   coaour. 
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m^m  to  'S«TS-*1>  i-ts-J^ei^  **^*  ^^»*^^  «-•?  haw.>3   Jon  »*8W  j^n*-'^'-  -,;=..   ^^.,,.v 

45i«»ilJ  «&»^   ^-uui  *tsu«  eal.si'iJXft  M&  laslt^lftl^  .'■'-••     tiirau  ?»«j 
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CA3A  3ovxtA  mxLvrwk  00PP.9  )  '^KKT/i      '^oCT 

a  •ory«r-UMi,  )  ^  O  <D    Ji.*ii»    Q\t>  O 

■t*  J8STI0IS  O'COHltO'.;   u  LIV   :.  a?  7HS  OPXVZO]!  of  TIB  00IB17. 

"^^Qjaain  )i«or«  '    Co?.  pal^jT*  a  aaryar-^iloii*  as  avatr  of  a 
ffr<Mii«9ary  net*  f4Nr  t&»000  aade  bj  th»  tfef«adbsi»  Caaa  Boalta 
BttUdlBc  CorparatiaSff  aaiuicd  Jtttfsaeat  \xj  oaBf«e»icn  to  te  ea(er«4 
M  th*  aota  i»  its  favor  and  against  tte  (ti:f«atf;mt  far  $S»135»54 
vhleh  Ineluilcd  ^25  attomaj's  fc«a*     This  Judc^iMBi  vaa  oa  aotloa 
of  ih«  def«a<i«^6  sii]^poria4  l>y  ita  Af.'idaTit«  openo^  upt  and  li 
vaa  slTan  loeT*  i«  tf«fsiMl«     It  filod   its  afflduvit  of  jatrita  aatf 
ilttrlas   the   triaJ,   its  stsamed  ftffiO&rlt  of  aerits*     The   eas*  was 
trio«  before   the   court  aitlwttt  a  jury*  aa^   there  ams  a  findiag 
aai  4ttdfBHn»t  ia  <^«feiidRat*si  faTor*  aai  j^aintlff  appexla* 

Aa  ax^aiWitlMi  of   tha  eridraeo  ia  ther«rcord  ciecloses 
thai  ilM  oasi^very  jpoorljr  triod  bgr  «ouafi«l»   th«  facta  vera  Terj 
aoagcrly  brought  oat*  aad  on  th«  whole*  thera  la  saoii  aaaertaiatj 
tli^.t  tha  Jttdgaent  aoat  ha  rev«raati  oad  the  cmaae  raaaiade^  for  a 
ae«   trial*     frtm  the  eTiaeaao  v«  ([gather  thnt   the  defaaSJOit  vaa 
haviac  9M  «p-rtaaat  baildiag  ottnstmetad  for  it  hy  %thaa  ^iakel 
the  payee  ia  tha  aote*^  a  cost  aot  to  oxeeod  ^^aHvOOO*     Thio 
coatract  Mupears  to  have  hoea  ia  v^ritiag  hat  it  a^s  aoi  produeed 
aad  «e  thinJc  the  eoart  erred   in  overraliae  objeetiena  to  oral 
evidcaoa  aa  to  the  coateats  of  the  emtr»«t.     It  &h^CLd  have  heea 
IHTOdaeec  • 


JMW»*«t»'  #lf  i»if   «9la®«1fe1&S»   %»l   A»s»i%^-i.   ..:..;,..„.....    ,*..:-...>■   *^-v,*--'    •.■,*»*— .1*;- 

a»tt«K  m  ift«ir  ^wi^i^t  «'i^^    •««*t  it*%jb*^  -^-sn  '  -...4..-ta  ^«JU(« 

i^^i»v  »'Sft»  »«»At  fnii  %li»»imt^  if0  i^ttt  tX^t^i  xs»'?2i' 


•2* 

Tte  ftvitieMe  of   the  defeacast  w»a  f  %lm  «ff«oi  that  Flak*! 
4ii  Mt  yroperly  co»pIet«  Xh»  dttiltfiiig  «ad  that  th*rcf*r€  it  «a»  r«- 

calr«d   t«  coii9l«to  it  at  a  o««t  vf  aore  thtta  ^2»«00»  hat  «•  think  thtt 
tricleac*  e»  to  this  ««S<!itiMMl  e*st  «»  irery  aai««rtaia  aacl  iatfefiaii*. 
Th«rt  WAS  furthtfx  itri^tnc*  ntt^x^d  sa  bchslf  sf  ths  defsadsmt  thai  i% 
hAd  said  this  aote*  sad  five  specif is  dntss  srs  acatisasd  la  ths 
tsttlasa/  sf  def«ad ;at*s  «ita«sass  sa  vhish  lltOOO  each s  as  paij* 
and  sBOthsy  syssif  le  dtits  givsa  vhea  «dioth*r  $ftOO  was  paid.     aU  sf 
thsss  p«7*«Bts  srs  isstified   ts  h»T«  hsea  sftds  sa  the  aste*  maS  txMm 
ths  dsisB  tflTsat  thsj  i*«r«  all  aads  hsfars  ths  aot«  hec^as  due*  sad 
yihjr  ths  ;^ 5 95 00  shoald  hairs  V^eu  paid  oa  ths  4S»o>:}  aa%<  doss  asi 
sppsttr*     xsjrsoTc7»  d«f«att^«at*s  «itosa«s«*  shs  s>^ts  tsatias^j  oa 
th«ss  astttrsf  farther  tsatifisd  thf^t  aftsr  askiac  the  last  psjnssvt 
which  tstsUsd  |5t6«^»  thsrs  sns  still  dae  frsa  ths  dsfeadsitt  ta 
^iaksl  $960«34«     So  pajraeat   1b  ladsrssd  «i  the  aste*  aar  «ns  mj 
sxplaastisa  aads  why  ihe  asts  vae  ast  prsducec*  •trllvere^  ttp«  «ad 
sttasellw?   if  it  had  be^m  psld  »«  ths  witassc  fsr  the  cefeadnat 
tsatifisd*     MoresTer*  the  evldeaas  offered   h/   the  detcn&'Ut  shavs  that 
ahsat  two  aoathft  after  it  had  aads  ths  last  psjpasat  af  $800,  ?iahsl 
pressateci  a^tc-ninnt  with  a  bill  shswiag  a  baaaee  due   ^lakel  fraa 
ths  defeadaat  sf  4St&eO*4a*    Ba  sxplaastioa  is  aat^e  as  to  w^  this 
bill  shoald  hsTe  beea  preasated  if  '^'iahel  hd  &lre  dy  bsea  paid* 
l^fsadaait   la  its  ufri<i«Tit  of  a«rrits*  set  up  aasoa  other  thiafs 
that  thsrs  w^4s  a  fnilare  of   the  considers tiaa  for  which  ths  aets 
w?^«  giwea  aad  a  farther  inoonsistsat  defease  w^s  th&t  the  note  had 
bees  paid.       e   think  tht^^^Tl^eaeo  offered  bj   the  ^«fead&Bt  Is  aa 
3elf»coBtr<ieietory»  aad  ths  record  is  ia  such  a  stats  of  soafasistt 
an  the  f^cts*  th^t  th«  judcgssat  aait  be  rsTsrssd* 

Plaiatiff  eoateads  that  wh«i  the  Bote»  tadorsod  by  ths 
9»j^^9  wtts  prodaooA  by  ths  i>lalBtiff»  oader  the  si-  tats  it  waa 
yrssaaed  that  ths  plaiatiff  was  a  baaa  fide  holder  ia  dae  csarss* 


il  i^-.di  £st^^t^t-iti  sffd  W  tj^»a»4  a*  ^7»1)9  tMt»£4v»  Ttt^ful:  nmt  %%^ 

1>S^    :  :*^a^  ^KJ.i5J  ti^Aimmn  Jt«]f«r  S^vl^j  »3*&i   -^^JUiaipl  ilMUtm*    -, 

«»j.'x'^  fjfs^f-   5    -     :    =iS<s  i2«  fi:*jaB  eist»€  «trj»i^  e4   i«8i1fi*.j    :•      _      li^nMivm  twrsjl-. 

i&if  ttiM»^i  yi%&  cvo^fCi^  «£;$  ^  i*l«^  £'^<»#  ^rrasi  $ajM^&  ^ca^fl  ml;  xiivf 


ThlB  yr«»tM9tl<m»  hovcT«r*  «a«  •Tcrcinw  ^  «Ti4eatt«  i»  Um  effect 
ilkit  th«  ii«t«  «ua  B0i  tr«aaferr«il  b/  ^lakel  to  iJM  plaiatiff  iiatiX 
«ft«r  It  «&■•  diM*     Fl«k«l  test  if  led   Uwt  hm  turaed  tkt  note  orer 
to  plnlBtlff  ''•iNMit  «  e««q»l«  of  veekc"   before  the   euii  wae  by««|ElMI 
•art    tlu  ree«rd  dieoleeee   thni  iJie  evit  was  bxonsliv  Ocle^er  M« 
X920«     Tte  BetCf  bj  its  ter»s»  was  dae  niaety  djgre  after  lie  date* 
(Jaae  Idth)  vhieh  would  be  Sej^tei^cr  14*  vMek  vt.e  aare  Uuui  tva 
eeeke  before  the  salt  ««e  breaght*     There  is  ether  eTideaee  la  the 
reeertf  te  ehl^  ve  Imr^  aet  apeclfieall^  referred  tcadla^s  to  ehev 
aaeertniatir  as  te  the  fi;^cte  Irat  elase  there  aoet  be  a  reirialt  «• 
will  aet  dlaeae*  the  rridcaee  farther* 

The  JadfMeat  of  the  Vusicipal  coart  io  rev«ree<^   aad  tho 
•aaoe  ie  reaaaded  far  a  ae«  trl&l. 


Xo>arelyt  ^*  J**  aad  Matehettt  J«»  eoaeor* 


./ 


i 


sure  ^itiSi  atsfi  ii^armi  smC  4aill   &«l 

€>f^   asfsiiJ  *^t^  *?«  ^©l4i<  «A1  .?e«  liftlii^r  (^^$X  twseT.; 


•  tt5»c«-v  .  ;i«!£C9#.<Tt£  Hs:S. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

■egun^-nd  held  at  Ottawa,  on  Tuesday,  the  First 

the  year  of  our  Lord  one  thousand  nine  hundred^^^fTS  twenty-niije, 
within  and  for  the  Second  District  of  the  State/  of  Illinois: 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


25  5  I.A.  638? 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
or;  ^ij  \j/.^  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8029  22 

HOWAHD  GADDIE"' 

Appellas 

V8. 

WILLIAM  R.    ^VHITTAKER 

Appellant 


APl'EAL  FROM  THE 

CIRCUIT  COURT  OF 
.«v*-^   STARK  COUKTY. 


Jones,  J:  approx.  .a^aiy  60-..  •..  ....*  vordio*.   ••^' 

jx\,    :j:  This  is  a  suit  for  slander.  Upon  a  trial,  the  Jury 
returned  a  verdict  for  ^12,000  in  favor  of  appellee,  Whittaker. 
The  Court  required  a  remittitur  of  $7,000  and  then  entered  Judg- 
ment  against  appellant  for^5,000  and  costs.  The  declaration 
charges  that  appellant  on  several  occasions  said  appellee 
was  a  thief  and  had  stolen  500  hushels  of  com  from  him. 

It  is  urged  that  the  Court  erred  in  refusing  to  allow 
appellant  to  explain  the  absence  of  a  witness;  that  counsel 
for  appellee  were  guilty  of  improper  conduct  during  the  trial; 
and  that  the  verdict  of  the  jury  is  the  result  of  passion 
and  prejudice  and  could  not  he  cured  by  a  remittitur. 

The  record  does  not  show  that  the  refusal  of  the  court 
to  allow  appellant  to  explain  the  absence  of  the  witness  Dillon 
was  in  any  way  prejudicial.   Ko  statement  was  made  as  to  what  was 
intended  to  be  proved  by  the  absent  v/itness  and  it  was  not  shown 
that  he  was  subpoenaed  or  that  any  diligence  T;as  exercised  to 
have  him  in  court. 

The  plea  of  not  guilty  admitted  that  the  v,/ords  alleged 
to  have  been  spoken  were  not  true,  but  denied  that  they  were 
spoken  by  defendant.   (Reeves  v.  Roth,  179  111.  App.  95.)   The 
only  issue  of  fact  therefore  was  whether  or  not  appellant 
spoke  the  words  or  the  substance  of  the  words  averred  in  the 
declaration.   The  weight  of  the  evidence  shows  that  the  defejidant 
used  the  words  charged  against  him  and  that  he  rep»«kied  them  on 
several  occasions.   Under  the  circumstances,  a  verdict  against 
him  was  warranted  in  a  proper  amount. 

But  the  conduct  of  appellee's  counsel,  and  the  character 
of  their  argu-nent  to  the  Jury  was  so  inflammatory  that  it  was 
calculated  to  unduly  influence  the  jury  and  cause  it  to  bring 
in  such  a  grossly  excessive  verdict  as  it  did,   \7here  damages 

allowed  by  a  jury  are  so  excessive  that  they  can  only  be 


iiaBtfBW)      .notie   axla    9;tBivcfo   cron  £ljx!  'uttUittriOt  b    .nol^qeoaoo 

eviesdox©   oa  ei  *oii>i9v  oxlT      {.V5   .III   3ia   ,at^nil.  .o3    ,%;^ 

nclasBq  moil  ^X«j^^^I..i>o*ojB  \;xut    ©rf*  iioisiilor;  :1ob©i  ow  ^fsxl^J- 

.iesiioilcfj;.'-;  .^s  ogaiil   oa  -lol  *:oJ:l)n9v  A     .Qoi^tftaig  ^Dca 

xsoiiixcio   arid-    Ic   eijs  aW      .;t-oxI>aQY   Sii*    Ic  ^^Od  T^lQd-BmJtxoiqqB  :*J:ffle^  od", 

aoiid-i-yl  fliU   d-idsa  XXiw  Sttiifxiiislci  ©xtj   .xiojuijtqo  aixisf  io  aaiXilc  ed* 

.^ejbiLacie'x  eexjxjo 


Jk^i^^yu^i'. 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  mj-  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand   and   affix  the  seal  oi 

said  Appellate  Court,  at  Ottawa,  this day  of 

I'n  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(B3761— 3M— 7-27) 


b^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


!egun/and  held  at  Ottawa,  on  Tuesday,  the  First  daj/  of  Ootjt/g^ii,    in 
le  year  of  our  Lord  one  thousand  nine  hundred  ^jjd'^wenty-nlLne, 
rithin  ^d  for  thfi-Second  District  of  the  Stat^  of  Illinoii 


Pre3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  J 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


stice . 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
t  ^    the  opinion  of  the  Court  was  filed  in  the 

■  OCT  15  1929       ^ 

Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 


7082 


Agonda  SS 


a  Oorp oration, 

appellee 


vs. 


K.  J.  Bf^iif^,  et  al 
appal lant 


APiT.AL 
OP 


Jett,   J* 

Uoeelle  titata  Bank,  appelloa,  on  :ieptainber  £,  1921, 
filed,  its  bill  of  ooraplalnt,  iwUctng  K.  J«  Basya,   L.  K.  Aah,  Oi  C. 
Oox,   end     •   I.  i'orter  Company  parties  dafandant,   allowing  an 
Indobtedness  due   It  front  Basya  and  praying  that  an  acooxmtlng 
be  had  between  said  Basye  and  oo.nplalnant  and  that  upon  tha 
tajclns  of  suoh  aeso-unt,   tha  defendant  Basye  be  leorSed  to 
pay  oomplalrant  fmoh  sua  as  oay  be  foxmd  to  be    lue   It,  and  In 
default  thez*eof  the  ajaater  be  deoreod  to  sell  oertnln  notes,   safid 
a  real  eatnte  mortgage  aeourlng  tha  payment  thereof,  whloh  were 
Held  b..   ooruplalnant  as  oollateral  seniirlty.     All  of  the 
defendants  were  non-residents  and  were  serred  by    ublloatlon 
and  aialllng  of  notice  as  provided  by  atfttuto,     ITone   of  the 
defondants  appeared,  and  on  iTovember  7,   1921,  a  decree  was  duly 
rendered,  whloh  found  that  on  .Tune  30,   1920,  Basye  beorcia 
indebted  to  oomplaincmt  in  the  sum  of  Fire  Thousand  Dollars 
'  ($5000.00)     whioh  sum  ha  agreed  to  repay  on  January  1,   1921, 
together  with  7  -   Interest  thereon;   that  to  seoxire  tha  payueni 
thez*eof  he  deposited  \7ith  aonpialnant,  as  oollatoral  seourlty, 
two  notos,   togethar  with  a  nortgago  upon  sonie  Arkansas  land; 
that  said  notos  vvere  exoouted  by  defendants  Ash  and  Cox,  ware 
dated  :&iy  21,  1920,  jsvera  payable  to  the  order  of  Basye,  and 
both  were  endorsed  in  blanlc  by  hi:!];    that  one  note  was  for  tha 
prlnoipal  sua  of  :;5000,00  and  due  Janxiary  1,   19S2,  pnd  the 
other  was  for  ^4270.00  due  January  1,  lJZ6i   tjvvt  by  the 
mutual  agreement  of  Ash,  Cox,  Basya,  J.   I*  '  orter  Company  and 
ooraplRlnant,  the  defendant/^  Ash  and  Oor,  executed  on   «u^3t 

8,   192/  their  two  notes  eaon  dated  Swrn  zr,  l:>^l,   rmoh  payable 

■CO  the   order   of  H.    7.    P'ransen,    v/ho  was    the   Oashier   of  'Complain- 
ant,   one   for  the   sxirn   of    •5504.62,    due   Janioary   1,    i922,    the 
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snl^mroDOA  as  iadt  ^^Ixanq  t>rr«  e^aS  ssorA  il  osjb  eeerfi;8^tfdlMii 
nl  bas  ,4Jt   sift'  ocf  oi  ismxol  ocf  'i«n  sxi  irim  rfoire  JnBrrJbBXqffOO  x«S[ 

Xlsfb  8«w  earrooJb  «  ,X5CI   ,7  iiKffflsvc?^  no  Acn   ,^ffnaBq(jfl  B^a^not9Jb 

mL'^owS  fl^aafl  ,OS€X   ,0€   SftcT,  no  *sjrf;J  I>rarcl  riolf?w  ,ie^8i>nOTi 

B^fllXoa  J&fiSBxrcff^'  avl'Si  to  mm  9ii^,nl  ^tn^-^laXrifltoo  o*  i^e^tfe^al 

«XSCX   ,1  x'Sfiiwa).  fsc  -^nqsrc  oi  btma  ed  mam  siciiivf     (00«OOOiS^} 

,v;flnifO©8  lii^etffilXoe  aa  .JtrAitlaiiirEec  rfJi^  Jbe#X8(Kei;  or!  iooi«x{^ 

9%V9  ,xcr  JbJifi  iisA  8;^niU>n»tftr^  T^d  ii(t4uc9xB  evew  e9<>cn  Mbq  ^«{f^ 

bna  (O^aoS  lo  "xoJCrto  orf;f  oj   aXtfa^sq  avsir  «OS(^i   ,1S  x^'  J^©^b£ 

•jti^  lot  aB«7  eion  foo  ^acur   selii  '(if  xnald  ttl  Jbee^oJbiTd  ©le*  il9otf 

ttt  ban  «3SCX   ,X  x*'*^-''^"'^  ftwX)  Jftna  OO.Ov  oas  X«Jilofli«Ki 

»ifcJ  ^tf  *Artit    }e;SiI   ,i  '^•c*«irfTil,  Btrb  OO.OT  :;to 


othor  for  xht  sun  of  H270.00  due  January  1,   1923,   ensh  bearing 
7y^  in  teres  t  and  eaoh  seoured  by  a  seoond  mortfSBig9  U7)on  the  snld 
Arkansas  land;  thet  these  notes  and  'nortga^  were  by  the  a^^'^o- 
K9nt  of  all  the  parties  {nibstltuted  for  the  oollateral  rotes  4atod 
Slay  21,  1920,  and  the  mortgage  friven  to  seoure  their  jmynent. 
The  decree  further  found  thnt  there  was  due  oo^plalnRnt  tne  sum 
of  $S076.43,  from  Basye,  and   t^t  eoraplainant  was  entitled  to 
^mrm  the  oollateral  sold  to  pay  the  sane,  and  deoreed     hrt  in 
default  of  suoh  paytaent  belni?  nade  within  five  dnyo  thnt  the 
'tester  should  sell  the  oollateral  at  publlo  auotlon.      In  pur- 
soanoe   no  the  provialons  of  this  decree  the  Waster,   on  !?eoe<Bber  1", 
1921,   sold  all  the  oollateral   to  said  Franzen  for  the  full  ambunt 
of  the  debt,   intoroot  and  oosts  end  oaapl&inant  reoovered  f^raa  the 
Master  the  aaount  of  Its  debt  and  Interest* 

vm  -Tune  llJ,   19S3,   J.   !•   Torter  Carnpany,  by  leare  of  oonrt. 
filed  its  petition  In  whioh  the  foregoing  prboeedin^  ?.'8re  ro- 

V 


oltod  and  miloh  alleged  ttiat  it  had  nerer  reoelved  any  notice 
of  tiia  yendenoy  of  the  pi^ooe^dlngs  \mtll  it  was  so  adrised  by 
oonpiaisant  in  a  letter  dated  J^xrdh  2".,   1929,  written  in  reply 
to  an  inQ.uiry  from  tne  ?orter  Company*     In  aoeordmoe  with  the 
prayer  of  the  petition,   leave  ims  granted  J*  T*  *"orter  Company 
to  answer  the  bill  and  by  its  answer  it  adnltted  the   Indebtedness 
fj»OQ  Basye  to  Complainant  and  the  delivering  to  cornplainant  of 
the  oollateral  notes  and  mortage  as  alleged*     ^e  siswor  then 
alleged  that  on  ^rch  20,   liSl,  the  said  Basye  duly  assigned 
to  the   !'•   I*  Porter  Company  his  eq.-.ity  in  snid  oollateral  notes 
and  mortgage  to  secure  the  jmyaont  of  .54060*50,  Basye 
-    then  being  indebted  to   the  :  ortor  Company  in  that  suxb;   thnt  said 
•aslgn^ent  was  gent  by  the  "ortor  Company  to  the  complainant 
and  duly  received  \rj  it.     l?he  answer  then  alleged  that  prior 
to  ^roh  20,  1921  Basye  was  the  owner  ^f  this  Arkansas   Land,  and 
being  indebted  to  oomplalnant  in  the  sum  of  ?2C,0C0*00,  had  secured 
the  payment  thereof  by  a  first  'nortgage  t>»reon;   that  eoraplainant 
desired  to  have  the  balance  remAlning  duo  on  this  first  raortgage 
paid,  and  arranged  with  Oeorgo  '%  i  ore-nan  of  Chloaro  to  sake 
a  new  loan  of  ?17, 500.00,  being  the  amount   then  roTiftlflln/f  «cie  there 
on;   thnt  p.t  the  jrertuost  of  ccaaplainent,  acting  through  its 
Cashier,   i'ranzen^  the     ♦   I*     orter  Company  agreed  to  suoh  new 


f -i+ -■;.!:  .rofi  ©tfi^  •»!  iks^x.'ifi^rBffxK. 

o:?   ^'-r^Tl^rro  eftv  itusataX<ie',QB  ^ai't  has  ,&% 
•jrii   rrnrf;?  ©^.^1*  OTll  rrlrfoiY  **««  yilod  4«9CT?;i?.,   .  _    .  "cm- 

vfT-^ ■«:;'? r  'ietrt*  f»erf£t«ra  saw  <rv.noX 

nerf*  it^wtt'^'-  .ia^Iiir  as  agiss^iBOffi  tnA  eaiJprT  ia^eajalioo  ©lit 

Mnujlaoa  isXtrfe  ©Y^sS  fclis:;  •  "''  fio  *ari#  ^fitsoXX© 

B9*©ifr  XWTO^fllflSd  ftl*»8  Hi  -^ti 

-) :  r-f?  jCJB.O'  ©ga^^jioc  Jbna 

'int^'^  ttuit  J^7)9lX©  nm^tf  ^liwores  erft     ,,tl   -.yl  J5©vJt©c©'i:  "^itrs  Aae 
art  ,e<;  r  id:  t^ 
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jflMD.  of  r«*rinaiioln«,  oans«ntlne  that     •     •  rrajozca,  Saahlftr  of 
oQoplalnant;,  ralght  rclanoe   Uio  second  aortga^  and  •ano«X  tlie 
notes  whioh  vror^  neld  b.    tlie  baujc  as  oollatero^  esourlty,  and 
raoolre  In  lieu  therepf  notes  agsre^ilng  "92dC«00»  seoured  by  a 
third   nort^ge  u?on  said  Lsnd,  tne  tlrst  and  seoond   aort^aops 
bslng  given  to  aeoure  notes  aggrogatln£  s;i75C)0«00;  XtcxX  aooordlag 
ts  tkie  rs-finnnolM  plma.  asw  notfs  an^  mortAges  vere  to  be 
•xsouted  ao  truit  there  would  then  be  outstanding,  as  lions  upon 
s&ld  '^rKBnsas  l-ind,  a  flrot  nortflaf^  to  aecura  tixo  payoent  of 
?15, 000.00,  a  sesond  mortgage   to  seourA  ^is  peyr^nt  of  ;^£500.00, 
sad  a  t)ilrd    -.ort^ge  to  se3\rre^the  payment  of    ;^270«XX),  said  i^otos, 
so  aeoured  by  said  third   aort^ge,   to  be  held  by  eoqpliilnant, 
sad  to  oooupy,  7<hen  nade,  so  far  as  the   Interested  partloa  to 
this  proceeding  were  sonoemed,    the  Identloal  position  as  the 
then  outstanding  second  raortgage  whloh  oonplfllnant  then  held  for 
Its  own  benefit  and  for  the  benefit  of   ""•   !•  Porter  Company; 
that  thereafter  aald  agr8e:iient  was  carried  out  and  th{t  TT*  H» 
i<lramssa  oonduotM  all  ths  negotiations  requisite  to  the  refudd^ 
lag  of  ths  Indebtedness  secured  by  said  mortgages;   that  the 
notes,  whloh  had  boon  originally  assigned  by  Baaye   to  the  I'orter 
C  )flq;)any,  subjeot  to  the  rights  of  the  ooraplalnant,  were  can- 
oelled  pjid  l^e  norte^age  aeourlng  the  aaos  wes  released  of  record, 
and  in  lieu  thereof  sold  banJc  too|(  two  not«?n,   both  dated  June 
20,   1^21,  both  signed  by  X^  &•  Ash  and  ■?•  0,  Cox,   one  ■£  ror 
♦W04.62,  dus  ^anupry  1,  1922,  and  the  other  for    #4270,C>0 
due  Mnnary  1,  19?3,  both  of  these  notes  were  payable  to  the  order 
of^i  tf«  yranzen  nnd  each  bore  interest  at  the  rate  of  1^  per 
annum;   th&t  these  notes  vrore  necured  by  a  mortgage  upon  ats  aald 
land,  whloh  aortgniRre,  however,  was  subject  to  the  mortgages  whloh 
were  frlven  to  se'sxire  the  payment  of  *A''^.500,00;   tnat  the  only 
purpose  at  the     •    !•  rorter  Conpany  had  In  oonsentlng  to  the 
rerondlng  of  said  Indebtedness  was  to  oblige  the  oooplalnaat 
and  to  aare  more  secure  the  collateral  which  It  held  for  the 
Joint  use  of  the  oomplalnaat  and  the  Sorter  Caoi>any;    that  the 
notes  executed  by  the  said  'sh  and  Cox  upon  ths   refunding  of 
said  Indebtedness  '^^ere  at  all  tliaes  good  and  worth  their  full 
face  V;  luo,  and   tiat  the  J.    !•   rorter  Comi»ny  did  £t?iL:    times 
have  the  flnanolal  ability  snd  was  at  all  times  ready  and  Is 
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now  willing  to  pay  to  the  oofsplelrunt  the  aaouBt  due   it  upon 
tH«  prltt«lpal  not*  ex«<rat«A  by  j(«  J^iMiv»^;BB4  to  taJc«  oror 
tron  aoflfplaln«jit  tho  ooll*tarcl  aeonrlty,  vnloh  it  aold;   thpt 
tho  oomplftlnant  Jnw  th«uo  ra9t«»  Jen  aw  tap»  plaat  of  "Waaiamam 
of  tho  Port*r  Ooaip«iy,  and  s^fnld,  nal  It  so  dosirod,   infoiraad 
tho  oo^lftlTmnt  that  It  «9«ld.  no  loni^r  oarry  th«  Baaj«   ir.dobted.^ 
no88  and  nad  that  t'ymn  done»  the     ortor  Ownpany  wonld  My* 
pi^tect«d  Ita  Int'traat  in  said  eolIat9r4X* 

Baaye,   Ash  anfl.  Cox,  alter  tiling  Trrlttmentrloa  of 
apf>ae.x^n<>9,  ooimented  that  tn#  Porter  Oorspany  -nif-ht  ba  cnmtod 
l«aT«  to  answer  tho  original  'bill,  arid  that  the  ooxurt  should 
anter  suoh  furth'^r  ordar  at  it    U^t  dam  proper.     A   iioarlni?  was 
had  and  the  oourt  entered  a  deoree  oonfiimtiai?  the  f opner  decree 
and  f^ra  this  dooree  the  .T.   I»   ^orter  Coapany  appeaia. 

The  evidence  dlsolos^js  faots   subatnjitielly  as  allegad 
In  the  answer  of  a](>pellant*     '>n  naroh  31,  i'3?l,  appellant  wrote 
iipeilee  advising  it  thai  It  held  ^a  e'a  note  ftar  r^oeo.OC, 
and  Inforainff  the  ^ank  ttu»t  9«aye  ^Ad  ri.v«tt  them  en  asai/mnant 
of  his  equity  in  the  oollateral  irhieh  appellee  held*     This  letter 
donolnded,  vis;  "Wa  will  appreelaia  t*t  Tiry  mneh  if  yoti  will 
aiiaoh  tnls  order  to  the  papers  yerti  HiSlk  in  the  aaatter,  as  -«« 
we  are  oonfident  yoti  would  not  object  to  tnkin/r  o«w  of  thla  aiatter   ; 
for  ua  when  you  have  reoelved  the  a.-3ount  due  you,     -re  took  this  j 

laattor  up  with    !r»   noble,   who  we  understood  nejcjotlated  the 
deal,  nnd  he  aasured  ua  that  this  would  be  agreeaMo   to  you*"  ! 

Vtth  t^ila  letter  appellant  sent  the  assi<i^-3ent,  exeTuted  by  ] 

Baaye  direoted  to  zna  Firat  State  Bank  of  Koselle,  dated  'tixrjh  ' 

SO,   1921,  wnioh  states:      "l  hereby  esslgn  to  the  J*    !•   Porter  I 

Company  of  :5tuttpnrt,    Arlcansaa,  vj  interest  in  the  notes  and  * 

mortgage  aiaounting  to  s'3£70*00,  secured  by  460  a^rea  in  Section  \ 

Swo,   Township  Four  bouth,  Ranrre   .'Iva  rest,  "orthem  Dlstriat 
of  Arlcanaas  Cotinty,   Arkanaaa,  whioh  I  ^^t  up  with  you  to  secure  a       \ 
loan  of  ;>dOO0*0O^  to  the  aaoant  of  ?.54060*00,   together  wltti  ] 

interest  fron  data  at  10p»  aa  evidenoed  by  a  note  of   ttiia  amount  ^ 

in  their  possession'**     Appellee   had  aonsidereble  o orrespondenoe  ! 

-i 

with  the  ooapany  vrith  respeot  to   its  interest  in  this  laatter, 
and  never  Intimnted   that  It  would  not  recjognise  this  assignmaat* 
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Appellant  aooeded  to  the  wishes  of  appellee  when   It  desired  to 
reftnanoe   Its  rirst  Ilea  and   the   Instrurienta  wnioh  appellant  j 

executed  set  forth  rory  fully  not  only  tae  transaction  of  the  j 

sereral  parties  from  its  inoeptlon,    tne  sta'.xue  thereof  at 
that  tioe  as  well  as  the  proposed  refinonolng  plan  and  speoifioally 
oaAs  referenoe   to  the  asai/otMnt  by  Basye  to  appellant,   of     is 
equity  in  the  oollateml  hold  by  appellee.      All  the  piirtios  under- 
stood  thftt  this  oollataral  was  held  by  the  bank:  not  only  to  pro  toot    i 
its  loan  Hf.  of  ?5000,00  to  Bnsyo,  but  also,  to  proteot  the  indebted-    ' 
nsss  of  B&syo   to  appellant*     Ho  direct  notiso  to  the   oompany,  ! 

"by  l9tter  or  otherwise,  was  glvon  to  appellant  of  the  pondenojr  ' 

of  this  foreclosure  prooAoding.     Construotive  -^otioe  in  ao^ordanoe      i 
with  the  atatute  was  giren,  taut  a  defendant,  who  is  not  served  I 

with  sunuaons  or  with  a  oopy  of  the  bill,   or 'who  has  not  reoalred 
A  aopy  of  the  notice  required  to  "be  sent  him  by  :aall,  smy 
file  a  petition  ?;ithln  throe  years  and  be  porralttod  then  to  file 
an  answer  and  hare  a  hearing  as  thoug^h  he  had  "boen  personally  ] 

served.     Smith-^urd  Herised  :4atuto  132V,   cJhaptor  £S,  seotion  19« 
The  evidence  disoloaes  that  tho  first  notice  appellant  received 
of  this  proooedlng  was  when  its  president  wrote  to  appellee,  i 

aaicing  em  inquiry  about  when  a  roniittasce  oight  bo  expected  to 
nooTor  the  asiount  due  it  and  appellee  replied  that  it  had 
previously  instituted  foroslosure  proceedings  and  had  oatised  ^ 

tho  collateral,  which  it  held,   to  be  sold  under  a  decree,  nnd 
that  there  was  no  arnoxmt   to  be  paid  to  appellant*     Upon  receipt  i 

of  this  infonnation,   appellant  Isaraediately  sent  a   representative  * 

to  Wheaton  to  aaJce  an  investigation  and  it  than,   for  the  fix*  i 

tlras,  learned  that  Franzon>  the  'Jashier  of  appellee,  had  becoae  "  i 

th»  purchaser  of  the  opllateimls  for  ■v5234«75,  being  exactly 
the  amount  of  debt  of  appellee,    '.ogether  with  interest  and 
oosts*      rhs  ovldenoe  further  dlsclosea  taat  the  oollateral  notes  ] 

were  paid  in  full  at  their  maturity,  and  that  as  a  roault  of  the  j 

transaction,  cither  appellee  or  its  ortahier  profited  by   the   trans- 

J 

action,  in  excels  of  r: 5000. 00*  Both  had  full  xnowled^  of  the      I 

i 
clal^i  of  appellant.  Ash  and  Cox  were  solvent  and  successful       ^ 

buainess  raon,  and  appellee  and  its  cashier  Know  tiia.  fhe  oollat- 
eral, «hiah  appellee  held,  was  good  and  appellee  ?.nl  its  caller 
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jcn«w  thr.t,  a  saffiolent  aacmnt  ooiild  toe  r  nllciod.  therefpom  not 
only  to  ivay  ap:)ell««  the  amount   that  was  due   it»   tmt  to  pay 

he  olala  of  appellant  in  full*     Jhortly  after  appellant  oonaented 
to  the  plan  of  reflnanoln^,  appellae  filed  its  bill  and  oau<$el 
the  oollateral,     tiirsh  it  held,   to  be  sold  to  its  oashier*      In- 
exousable  )iad  fnith  upon  tno  part  of  appellee  toward  apx>ellant 
i  :  dlsolosed  by  the  undisputed  faots  in  this  reoord  and    It  Tiould 
be  rnoat  ineiui table  to  periiit  appellee,   or  its  oaahler,    to 
retain  the  araooxtt  whloh  in  ei^uity  and  good  oonsoienoe  bolonrs  to 
appellant,     I'ne  order  oonfirming  the  original  deores  was  erroneous* 

Tne  deoreo  of  the  Cirouit  Court  is  rerersed,  and  the 
oause  renianded  to  thnt  oourt  r^ith  directions  to  enter  a  deoree 
in  favor  of  appellant,  and  against  appellee,  and  for  an  aoj?ount- 
ing  to  asoertain  the  avgfiiBt  whioh  toay  be  due  upon  the   ^aye 
?4060«00  note  no  Id  by  appellant  ooapany  and  for  paynsnt  by 
appellee  of  said  amount  due  on  snid  note  to  the    t,   t,     orter 

^>/\pany• 

Kerersed  end  Renanded  with  direotions* 
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STATE  OF  ILLINOIS, 

SECOND  DisTEicT  ]  I,  JUSTUS  T-.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the   seal  oi 

said  Appellate  Court,  at  Ottawa,  this day  of 

. ^in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


„n^^ 


0''^'\ 


a> 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday, 
the  Arear  of^our  Lond  one  thousand 
wit|fiin  and  for  thte  Second  Distric 


Pre3erft--The  Hon . /FRANKLIN  H.  BOGGS, 

M.  JETT,  Ju 


ne  non  .  '  r  n«i^n.ij  j-r 
^2]^n.  THOM'^^ 


fe  F] 


irst  day  o 
line  hundred  and 


October,  in 
twenty-nine , 


Hon>-^«ORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Cler 
FLOYD  S.  CLARK,  Sheriff 


,  of  the  State  ofl Illinois! 
Presiding  Justicje. 

J 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
OCT  19  1Q0Q   *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.   8048  Agenda  No.   17 

In  The 
APPlSLLATi;  GOUHT   OJ?   ILLINOIS 
Seoond  District 


•)C'.. 


i4ay  Term,    A.    D.    1929. 


Frank  Pavlilc,   Assignee   ot'  George 
Pavlik  and  Koy  Pavllk,    doing 
business  as  ir'avlik  Brotners, 
Appellant, 
vs. 

Joe  Menoni  and  JSgidio  Mooogni, 
doing  business  as  Menoni  and 
Mecogni, 

Appellees. 


Appeal  from  the 
Circuit  Court  of 
Lake    Gourty. 


OPINION  by  BOOaS.    J. 


An  aotion  in  assumpsit  '/ra.s   instituted  by  appellant 
against  appellees   in  the  Circuit  Court  of  Lake   County,    to  re- 
cover a  balance   of  $796.68,   alleged  to  be   owing  by  appellees 
to  appellant   for  certain  labor  performed  and  materials  furnished 
appellees.     Summons  was  duly  served,    returnable  to   the  October 
term,   19 E8. 
,.,,  On  October  11,    1928,   appellees  were  defaulted,   damages 

4tll«r«n  ,  w  ^Jr  o 

were  assessed  against   them  and   judgment   was   rendered   tiriereon.      On 
December  19,    1928,    appellees  made  a  motion  to   vacate    said  judg- 
ment, which  motion  was  denied.      On  December  20,   notice    thereof 
having  been  given,   appellees  again  moved  said   court  to  vacate 
said  judgment,      thereafter,    on  Jrnuary   5,    1329,    being  one   of   the 
regular   jud^icial   days   of   the   December    term  of  said  court,    said 
motion  was  allowed,   and  an  entry  was  made   ordering  said  judgment 
vacated,    execution  stayed,    and  giving  appellees   leave   to  plead 
within  three   days.      Appellant  elected  "to   st?nd  by  tne    judgment 
heretofore  entered  in  said  cause"   and  prayed  an  appeal  to   this 
court. 

It   is   contended  by  appellant  that,    the    term  at  which 
said  judgment  was  rendered,   naving  ended,    the    court  was  without 
jurisdiction  to  vacate   said   judgment. 
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Section  89    of  the  Practice   act  provides,    among  other 
things: 

"The  writ   of  error  coram  nobis   is  hereby  abolished,    and 

all  errors    in  fact,    ooinmitted   in  the   proceedings   of  eny  court   of 

record,   and  which,    by  the   common   law,    could  have   been   corrected  by 

said  writ,   may  be   corrected  by  the   court   in  which  the    error  was 

committed,   upon  motion    in  writing,    made  at  any  time   within  five 

years  after  the   rendition   of  final    Judgment   in   the   case,   upon 

reas  enable   not  ice .  " 
Mi  seat  ^--v^r 

It   therefore   follows  that,   upon  proper  shov/ing,   a   Judg- 
ment may  be  set  aside  at  a   sub^eciuent    term.      The    question  for 
determination   Is  as  to  whether  such  proper  showing  was  made. 

The  affidavit  filed  by  appellees   in   sujjport   of  said 

motion  was  roade  by  J.   A*   Miller,   their  attorney,    and  states   that 

he  was  engaged  "by  theu  to  enter  an   appearance"    in   said  cause;    "that 

on  or  about  September  ?.0 ,    1928,   he   had  prepared  an  appearance,   a  plea 

and  affidavit  of  merits,   and  that  he    took  said  papers  to  the  court 

house,    intending  to   file  the   spme   in  the   office    of  the   cirr^uit 

clerk  in  the   above  entitled  cause;    that  at   the    time   he  had   several 

other  papers  and   office   files   in  his   pftssessior,    srci    that  he 

believed  said  papers  were   filed   in  the    office   of   the  cleric,  but    that 

the   same  do  not  appear  to  be  filed  of  record,   end   if   the    same 
o  ^ 
were  not  filed,    then   the   same  have  been  lost;    that  he    nas  made 

diligent   search  in  his   own   office  and   in   the   clerk's   office,   and 
that   ne    is  not  able   to   find  said  papers,    except  his   own   office 
copy,   and  that,   accordingly,   he  has  prepared  pleadings  which  are 
a  correct  and   true   copy  of  the   original  pleadings  which  he 
intended  to   file,    tnou^t  he   had  filed,   and  now  states   on   infor- 
matyixsjo  mation  and  belief   tnat   the   same  were  filed,    but   that   they 
have   been  lost;  affiant  further  states  that,   relying  upon  his 
of  I  ice   records  and  upon  his  personal  recollection  of  having 
filed  pleas  for    the    defendants,    ne   nas  answered  the   trial  call 
in  the  above   entitled   cause,   appeared  and  has   stated   that  the 
defendants  were  ready  for  trial,   and  had  no  Knowledge   that  nis 
plea   as  attorney  for    said    defendants   was   not   on  file  xmtil  within 
the   last  few  days  when  an  execution  was   served  upon  said  defendants 
and   they  advised  this  affiant  that  said  execution  had  been   served 
upon  them;    that  the    said  defendants  as    iiiis  affidnt  verily  believe"- 
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have   a  good  defense  to    tde  plaintiff's  claim;   that  they  paid  a 
sum  of  laoney  which  was  accepted  in  full  settlement,    satisfaction 
and  release  of  the   plaintiff's  claim  before  suit  was  astarted  and 
that  the   judgment  recovered  by  the  plaintiff  should  be   vacated, 
set  aside  and  held  for  naught,"   etc. 

I  Ho  answer  to  said  motion  was  filed  on  behalf  of 

appellant.     An  affidavit  was  filed  by   lixeattorney  for  appellant, 
which  states  among  other  things   that  said  attorney  has  made  a 
diligent  search  in  the   ofride  of  the  circuit  clerk  of  said  county 
for  said  appearance,   plea  and  affidavit  of  merits  alleged  to 
have  been  filed  by  appellees,   and  that  he    "cannot  find   that  any 
papers  were  filed  by  defendants   or  defendant*'   attorney,   prior  to 
the   motion  to  vacate    judgm^ent,    filed  December  19,    1928,    which 
was  after  the  end   of  the   October  term." 

frhile   the  writfi(  of  error   coram  nobis  was  abolished  "by 
the  statute  above   quoted,    yet,    "it  did  not  abolish   the  essentials 
of  the   proceeding,  which  in  nature  remains  the   same."     Mitchell  v. 
King,    187   111.   45E-457;   Domitski  v.   imerican  Linseed  Co.,    221. 
111.    161-164.      To  the  same   effect   is  Smith  v.   Fargo,    20V    111. 
300-304. 

"Errors   in  fact,  committed  in  the  proceedings   of  any 
court  of  record,  and  which  by  the  common  law  could  have  been 
corrected  by   said  writ,    may  be  corrected  by  the   covirt   in  which   the 
error  was  committed,    by  motion   in  writing."     Mitchell  v.    King, 
supra,    457. 

"The  proceeding   is   one   at  law,   and  is   independent  of 
the  proceeding  in  which  the   judgment  sought  to  be   set  aside  v/as 
rendered,   and  tnat,   unless  an   issue   of  law  is,  made  upon  the 
motion  in  the   trial  court,   the    ouestion  there  passed  upon  is  a 
q.uestion  of   fact,   viz.,  whether   the  court  in  the   former  proceeding 
committed  any  error  in  fact."     Domltski  v.   American  Linseed  Co., 
supra,    164/ 

"The  motion  provided  for  under   the    statute   is  the 
plaintiff's  declaration   in  the   new  suit,    to    reverse   or  recall 
the   judgment."     Harris  v.  Chicago  H:ouse  Wrecking  Co.,    314   111. 
500-505.      To   tne   same   effect   is  Smith  v.    Fargo,    supra,    304. 

vifhile  counsel  for  appellant   concedes  that  this 
proceeding  is  under  section  89    of  the   Practice   act,    ne   insists 
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that  the   showing  laade  by  appellees   is  not   safricient.      The 
suifioienoy  oi   the   notion   or  afi'idavit  was  not  raised   in  the   trial 
ooxirt,   either  by  demurrer  to  the   evidenoo   or  by  inotlon   in  arrest 
of    Judgment,   and  was  not   raised   in  this   court  by   assignment   ot 
error.      Jhe   objection  made   in    the   trial   coxirt  to  the  allowance 
of  said  motion   is    in  substance   the    statement  made  by  counsel 
in  open  coiirt:      "Xi"  he   has  not  filed  his  appearance  and  plead,    as 
a  matter  of   law  he    is   not   entitled  to   open  up   the    Judgment.      Tiie 
term  has   gone  b;y  and  he   cannot   open   it  upj^." 

"A  inisprision  of  the  olerk  may  properly  be   corrected 
by  motion  in   the  nature    of  a  wri;t  of    error  ooram  nobis,   vrhere   it 
involves  or  constitutes  a  uattcr  of   fact,   unknown   to  the  oourt 
at    txie    tiuie    the   judgment  was  entered,   and  not  appearing  upon  the 
face    of    the   record,   and  wliich,    if  icno'^vn,   would  have   precluded  the 
rendition  of  the    judgment.      People   v.   iliman,    27o   111.   430-424; 
.Varner  v.    Vende,    i;14  App.    451;   DiMeo   v.   Hines,    £29  App.    486; 
Nogle   Co.    of  Illinois   v,    Cunningham,    231  App.    154-158;   Kess   v. 
Bell,    246  App.    7^.      In  the   latter  case,    this   court,   aftsr  Qiioting 
the  above  mentioned  statute,   at  page   83  says: 

"Under  this    section,   a  misprision  of   the   clerk  in  failing 

to  enter   and  continue  a  motion  to   cLuash  an  attachaient,   whlsh  re- 
1 

suited   in  the   entry  of  a  judgment  against    the   defendant,    without 

negl^ect   on  his   part,   was  an    error   in   fa  "it  wnich  did  not  appear 

of  record,    aiid  warranted  the    setting  aside   of  the    judgment." 

Citing  'Yarner  v.   V/ende,    supra, 

no  aotlon   Iv  arrant 

In  Smith  v.   Fargo,    supra,   the  court,    in  discussing   tne 
3  aade 
question  of   the    sufficiency  of  the  motion,    evidence,    etc.,    in  a 

case    of  this   character,    at  page   304   says: 

"Tne   questions  here   raised  were  considered  in  the  case 
of  Domitski  v.   American  Linseed  Co,    221.    111.    161.      that  was  a 
proceeding  under  what   is  now  section  89   of   the   Pi'actice   act,    to 
vacate  and   set  auide  a   juugraent   previously  rendered.      The    complain- 
ing party  filed  his  motion  for  that  purpose,   setting  up    the  reasons 
relied  on.      It  does  not  appear  that  the    opposite  party  filed  any- 
thing in  reply,   but   objected  to   the   motion  on   the   ground  the    term 
at  ^ioh  the  judgment  was  rendered  had  exp^^^d,    and   the   court  had 
no   jurisdiction.      Affidavits  were    read  in  support  of   the   motio^, 
to  all  of  which  a  general   objection  was  made.      The   court  sustaiisp". 
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the  motion  and  vacated  the  former  Judgment,  to  which  exceptions 
were  takan.  ♦  *  *   The  plaintiff  in  error  in  that  case  contended 
in  this  court  that  the  motion  did  not,  on  its  face,  disclose 
any  error  in  fact,  and  thrit  the  court  erred  in  assuming  jurlBdio- 
tion  of  it.   'i'iie  court  held  that  was  a  CLuestion  of  law,  which 
should  have  been  saved  in  some  appropriate  way  recognized  "by 
law.   As  that  was  not  done  and  no  motion  in  arrest  of  judgment 
was  made,  the  question  whether  the  motion  on  it«  face  disclosed 
any  error  in  fa-^e  was  not  preserved  for  review.   It  was  also 
urged  in  that  case  that  the  matters  set  up  in  the  affidavits 
filed  in  support  of  the  motion  were  not  such  as  to  justify  annulling 
the  judgment  for  error  in  fact.   On  that  question  the  court  said, 
if  it  was  desired  to  present  the  question  as  one  of  law  whether 
there  was  any  evidence  to  sustain  the  order  and  judgment  it  was 
necessary  to  demur  to  the  evidence  or  by  some  other  mode  call  for 
a  ruling  by  the  trial  court  on  that  question,   'ouch  course  is 
necessary  to  preserve  the  question  as  one  of  law  even  though  there 
is  no  conflict  in  the  evidence  upon  which  the  trial  court  based 
its  finding.   Plaintiff  in  error  did  not  follow  this  course. 
Therefore  the  question  whether  the  affidavits,  or  the  matters  therein 
contained,  proved  any  error  in  fact  in  the  former  proceedings  cannot 
be  considered  here.!Jf" 

In  lihis  oase  no  answer  was  filed,  to  said  motion,  the 
avl4«aoe  was  not  demuirred  to,  and  no  motion  in  arrest  of  judgment 
was  made.   The  sufficiency  of  the  motion  or  of  the  affidavit  in 
support  thereof,  even  though  the  same  be  entirely  insufficient, 
is  not  submitted  for  our  determination.  Udder  the  above  authori- 
ties, there  is  therefore  no  question  of  law  of oof  fact  presented 
by  this  record  for  our  consideration. 

The  Judgment  of  the  trial  court  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DisTEiCT  ]  I,  JUSTUS  I..  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  HUnois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  t!ie  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this day  o^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(63761— 3M— 7-27) 


^Beerun  and  held  a 


AT^A  TERM  OF  THE  APPELLATE  OOURT 


OC^ 


egun  and  held  at  Ottawa,  on  Tuesday,  the  Firs^  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-nine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Pre3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


255  I.A.  639 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
l\lnu  lf  -'--    Vn.Q   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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•reneral  No,    6105  Agenda  Wo.    16 

In  The 
APPiCLLAM  COURT   OF    ILLINOIS 
Second     uiatrlct 
OCTOBER   TfiSJt,    A.    D.    1929 


BERTHA  GLAFK*.    Appellant,      "^ 

-vs- 

CITIZ^TTS   STJi.TE  BATIK   OF   'VALNUT, 
and  JOHN  L.   APILEK,  ^Sheriff 
of  Bnreau  County,    Appellees. 


Appeal    from   the 
Circuit   court   of 
Bureau  County 


us-. 


OPINION  by  BC59GS.   P.J. 


dii 


un  reijiiiary  EO,    19 2t),   jCdward  J.    Glafka  gave   to  appellant, 
his  mother,   a  chattel  mortgage   on  certain  norses,   harness, 
^.oow^j^taiaghinex'y:    etc.,    to  secure  a  note   of  r?8,000,    due   iiarch  1, 
1930.      On  JJ'ebrvary  £2,    19  29,   a   judgment  was   entered   in    the   circuit 
oo\irt  of  iiureau  County  against  the    said  Glafka  and  one  Eaary  J. 
Lang,    his   father   in  law,    for  vbfc'J.47.      An  execution  tnereon  was 
levied  on   the  property  covered  by  aaid    criattel  mortgage   on  Mareh 
gjj23,    1^2^.      Appellant   gave  notice   for   trial    of  the  rliP^ht   of  property 
as  provided  by  statute.     A   jury  "./as  waived  and  a  trial  7^3  had, 
resultin^j   in  a  finding  and   jTidgment   in  favor  of  appelle3S.      ?o 
reverije  aail  judgment,    this  appeal   is  prosecuted, 

rue   inortgage  giver   to  appellant,    celng   to   secure   a  note 
falling  due   -.lore   than  three   years  after  date,   would   not  be    good 
as  afiainst  judgment  cieditors   naving  executions  levied   on  said 
property,  urloos  the  .aortgagee    lad   taken  possession  of  the    mort- 
gaged property.      Appellant  roco^mizes   this  rule,   but   insists   that 
(UT6i3^9  had   taken  possession  as  of   said   property  prior  to  the    levy. 

It  ivas  ati:^-a2ated   on   the    trial  that   appellant  nad  de- 
livered  the   chattel  mortgage    in   :iuestion  to    one   v.    r.    ConJclin,    a 
constable    of  said  county,   with   instructions    to   loreclOGe    the  same. 
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Conklin  testiriecL; 

"On  the  £Oth  of  iiaroh  I  started  out  there  (to  the  farm 
occupied  by  said  mortgagor)  and  met  :.ir.  Glafka  on  the  road.   I  got 
out  and  served  the  notice  on  nim  and  asked  him  if  the  property  was 
there  and  he  said  yes.   I  told  him  what  I  was  going  to  do  and  he 
said,  'Go  ahead  and  taJce  the  p/!p<^erty, '  but  he  would  go  to  Princeton 
and  stop  it.   I  then  tacked  up  xhe   notices  and  went  hack  to  town, 
and  I  went  out  again  that  evening  and  asked  him  if  he  would  do  xhe 
chores  if  I  would  pay  him  for  it,  and  he  said  ne  would.  *  *  *  i 
went  out  to  hla  place  every  day,  the  20th,  and  the  Elst  and  the 
22nd,  and  on  Saturday,  the  23rd,  the  sheriff  came  and  served  tha 
papers  and  took  the  stuff  away  from  me.   I  went  out  and  looked  over 
the  place  and  looked  after  the  chores,  and  one  afternoon  I  was  out 
there  all  afternoon.   Un  the  20th  or  21st  of  March  he  (Glafka)  asjoed 
permission  to  use  a  part  of  the  property,  and  asked  me  if  he  could 
use  the  team,  and  I  told  him  to  go  ahead  and  use  it,  it  was  all 
right  with  me  if  he  wanted  to  use  it  and  took  good  care  of  them. 
Tnat  was  on  the  20th  or  21st,  he  had  some  timothy  seed  and  wanted  to 
haul  out  some  fertilizer  on  the  fii^«EL,  The  weather  got  baa  rnd  he 
didn't  use  them  and  the  sheriff  took  them  away  froia  him  on  Saturday." 

This  witness  further  testified  that  Glafka  rendered  him 
a  bill  for  the  feed  given  the  stock,  and  for  his  work  in  taicing  care 
of  the  same . 

Flaherty,  the  deputy  sheriff  viho   served  said  notice, 
testified:   "I  received  a  notice  and  took  it  to  mlnut  and  gave  it 
to  Dell  Gonklin.   1  told  him  I  was  sent  up  there  with  a  writ  anl  ex- 
ecution on  Glafka  and  a  notice  of  levy  on  the  property.  *  *  *  i  levied 
on  this  pro  erty.   I  appointed  a  custodian,  Henry  Lang  was  the  cus- 
todian.  I  don't  know  whether  he  took  possession  of  the  property  s± 
or  not." 

The  testimony  on  benalf  of  appellees  consisted  of  the  tes- 
timony of  John  L.  Applen,  the  sheriff,  and  of  Henry  J.  Lang.  Applen 
testified  that  ne  gave  the  execution  on  said  Judgment  to  his  deputy 
Flaherty;  that  at  that  time  xhe  condition  of  the  roads  in  that  com- 
munity was  very  bad;  that  he  got  stuck  in  the  mud;  that  he  moved  the 

property  in  question  from  Glafka' s  place  on  Iferch  25.  LangR  testified: 
"On  the  25th  of  March  I  moved  the  stuff.   'Ihe  sheriff  told  me  to  move  ± 

it  ." 

In  rebuttal,  one  George  Short,  cashier  of  appellee  bank,  tes- 
tified that  Gonklin  posted  in  the  bank  notices  of  sale  under 
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aaia  foreolosTire  prooeeding.     rie  further  testified:      "I  had 
aiTeady  hoen   inforaed   that  she    imd  started  toreolosure   rroceedings. 
I  y:jn.e^  before   the    20th   of  fciarch   that  ivirs.   Glafra  nad  started   to 
lorecloae   her  Tort/rape    on   this   pro   erty." 

The   fore^oinc-  is    in  auhstanoe   the    Tteatimony   ^leard  by 
•Che    ?o-urt   on   said  trial.      The   question  therefore  for  determination 
is  whether  appellant   had   talcen  possession  of    the    property  in  q.ues- 
tiori,    ?;o  ns   *o    preserve   ner  mortage   lien  as  af:&inst    tne    Jud^innent 
of  ap,  ellee  banJc. 

Ir  a  mortgagee   tajce  possession  of  mortgaged  ciattelgx 

'A" 

before   any   other  right  or  lien  attaches,    his   title  under  the   naortgag© 
is  good  agp.inst  everybody,    althou0i  it  be  not  aoxTiowledt^ed  p.nd 
reoorded,    or    the  record  be    ineffectual  by  re-^son   of   -^ny   irre^Rrularlty, 
Chapron  v.   i'eikert,    bS   111,    ii84-^3o;    Prank  v.    Miner,    50   111.    444- 
448;    Springer  v.   Lipais,    c.ud   111.    :iol-26C5;    i^'irst  National  :sanlc  t« 
Barse   Oorantilssion   (Jo.,    198   111.    E32-E33,   citing  McTa^gart  v.    Uoas, 
14   Ind,    230;   Brown  v.     Vebb,    iiO   Uliio  4!^  389. 

"ho  particular  .fiode   of    taking  or  retaining  possession 
is  required,      it   is  not   necessary  that  the  property  &e  ftellvored 
to  the  taortgagee    in   person — delivery  to  an  agar t   Iz  e-T^iS-lly  effectuM." 
First  National  HanJc  v.    bars©  Conuiiission  Co.,    supra;    ^illisms  v. 
Head,    'dl^  App,    6;11. 

"Ko     removal   of  the   property  from  the   riiortgagsd  prem- 
ises  in  essential,    if  i;:i8  aiortgagoe   iias  actual  control   of   it   tnere." 
Jones   on  Ohattel  iitortgagss,   ace.   180;   First  Nstional  Bsnic  v.  larae 
Commission  Co.,    :iapra,    253;    .■.llliams   y.    riead,    supra. 

"vVhat  constitutes  a  cnange   of  possession  depends  upon 
the  character  and  tiituati;n   of   the  property."     First  National  Bank 
V.   Barse  Goromission  Co.,    supra,    £i:3;    -.Yilliaras  v.     -'ead,    guprs ,    11, 

it   is    insisted  by  counsel  ior  appellee  bank   tli^t,    t-s 
the   property   in  q.uet:tion  consisted   uf  live   stocJc,    fr.rm  machinery, 
etc.,    and   inasnucn   as  appellant  did  not  remove   said  pronerty  from 
the   lArm  occupied  by   3pid   mortgagor,    thore  was  not  a   sufficient  tak- 
ing of  possession  as  Ji,i-p.in.=-t  the   e^ee-ijition   of  appellee  banlc.      Under 
ttie   above  authorities,    it   is   not  necessary  in  ?ill   cases    to   remove 
property  covered  by  a   chattel  mortgage,   even  though  it  niay  consist 
of  live   stocic. 

In  Jjirst  National  Bank  r.   Barse  Commission  Go.,    supra, 
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the  ohatt'31  mortgage    tatcn    by  the   Barae  OoTinlssion  Compary  purported 
to  covei*  2,100  Viesd   of  sc-ttle,   helr^ej  all   of   the   cattle    ov-nod   by 
the  mort«?ip:or,    "loo^.ted   in  -ny  paatvres  rear  "/RiO-yoner,    Oreek  ""^ntlon, 
Inllp.n  Territory,    and   to   Ve   i'ed  •:. nci    grazed    in  said  Oreelc  y?tion 
until  shipped  to   the   order  of  G-oorge  R.    H^'r'^a  Commission  Go."      Tne 
niort'^f^ee,    beoomlng  convinced  thr?t  thei-e  ;t?s  not  -che   nximher  of 
cattle    in  s?ld  pp.sturos  ns.-ne'l   in  said  chattel   .-nortfage,    elected   zo 
talce   -osse^jalon  of  r.^ia   oattlo.      The  nort^agee   was  represented 
In   thlr.  matter  by  one   Stonebreaker,    wno   employed  one    Rednon,    a 
lorjier   rore:ian   of  the  mortgagor' n,    to  take    charge   of   s-\id  cattle 
for  the  nnrtf^pfrre.      ytcnebrenker  himself  v/as   out  at  tne  ranch  from 
tine    to   tirne   nnd  n?,slstsd   in  cuttinp-   out   tnc  oa^ile  ior   shipment, 
etc.,    but  r^hen  he    vths  not    there,    RedT.on  was    in  oimrge   of   the  cattle. 
The  cattle  wore  not    taken    from  the   pastures   in  which  they  were 
located  at   the   tine   thny  were   nort^-aged  and,   as  stated,    tted;aon  had 
been   the   foreman  of  the  mortgagors   on  s?id  randh.,    in  charge   of 
seld  cattle,   up   to  the    tine    of  his  eT.plo^/Tnent  by  the   TiortvO^gee. 
The   court  held  tnat  the   possession  ta,con  by  the  mortgagee  was  suffi- 
cient. 

In  this  case,   apnellnnt   ►lad   ordered   the   foreclosiire   of 
her  chattel  mortf^age;   vae  constable   at   once   served  notice   on   the 
mortgagor  end   the   raortfiiagor  told  nim  xie    could   take   poases.sion  of 
the  property;    ae  at   once   posted  notloes   ior  the    sale   oi    stm    prop- 
erty,mc  one   of  said  notices  being  posted  on  the    fai-m  where    the 
property  was   located,   and   one   was  ported  in  appellee's   bank,    giving 
notice   tnat    the  sale   '.vould    take  place   on    the   farm.      xr.   short, 
the   cashier   of  appellee   bank,    tey tilled   .\lth  reference    to    the 
posting  of  the   notice    in  the   bank,    ana  also  that   the   mortgagor  had, 
previous   to   that  time,   notified  him   that  appellant   was  I'oreclostng 
said  mortgagee.      The    evidence   is  also   uncontradicted  that  Oonklin 
was  at  Crlafka's   farm,   where    said  i^took  and  machinery  was   located, 
on  the    <iay  Ulafka  ^rzs  served  with  notice,    9nd    on  eacn  following 
day  Uiibil    appellee    sheriff    jevied    as  id   execution,    r.nd  \intil   he    had 
been  served  with  notice  by  sfid   shorirf.      'I'he    acts   of   the    constable, 
in  going   to   the  h?rue    of   the   raortgagor   from  aay  to   day  and   looking 
after   this  property,   and   the   posting  of  notices   of  sale,   anounted 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  I  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  j'ear  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clcrk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  AP 

Begun' and  held  at  Ottawa,  on  Tuesday,  ^he  First  daytof  October,  in 
/he  year  of  our  Lord  oneyChousand  niune  hundred  ant  twenty-nine, 
within  and  fJr  the  Seeor^d  District  0^"  the  State  of  Illinois 
'p^sent--The  Hon.  FRANKL] 


IN  H/~Bt»GGS,  Presiding  Justice. 


Hon.  THOMAS  M.  JETT,  Justide. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
Mpv   :r  >r.~         the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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OPMI'JN  by  BOGOa,   i",   J. 


A  bill  was  filed  In  the  circuit  court  of     iVill  County 
by  appellant  a^niiint  appellee,  sotting  forth   that  anld  partias 
were  intei^aarrled  on  jKiroRry  16,   iy26;   that  "on  or  about   the   JiSth, 
day  of  f'ebnaary,    A.   U.   I'jre,    The    said  fiijce  Fridae   willfully  desert- 
ed und  ab»ent94  himself  from  jDur  oratrix,   nia  wife,   witnout  reas- 
onable  oauje,   and  persisted  in  such  desertion  Iron   taat    tiaie  for- 
ward for  tho  apa^e   of  two  years  and  still  euntinuea    lo  du  ausent 
hiinseif,"   prsylnrr  t'T'it  8"id  !«irrlage  relation  be  diasolred»   etc. 
1*0  Slid  bill,   a"^:?elloe  filed  ail  answer,   denylnr  aaid  onarge   of  de- 
aortionf  ©to*     A  trial  wao  ted,   resulting'  in  a  finding  in  favor 
of  appellee,  rM  a  dooroe  «ft9  eV^tered,   diaaiiaslng  said   bill  for  want 
01  equity.      Vo  r<irver9e  ct^ld  decree,   this  appeul   iu  prosecuted* 

:iaid  parties  were  married  on  January  16,   1926»  and 
lived   to^tber  some   six  to  oiirht  weexs,    tue   exact  time   being  more 
or  less   Indefinite.      A%  the  tiiae   of  their  raarria^re,   said  xwrtieu 
were  about  fixty-aeven  yeara  of  n«o.      Appellant  fi«d  been  previously 
Married,   and  had  by  her  first  husband  sixteen  children.       ''ho  evldenoe 
on  the  part  of  appellant  oonsiated  of  her  own  tentimony  and  xhat 
of  her  two   sons,    who  were   living    in  tiie   family.      Appellant  was 
of  holian  deaocnt,    and   testified  through  an   interpreter.      Aitong 
other  things,    aiie   statod    -hat;      "He    (appellee)    didn't   treat  her 
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he  w&d  dronk  he  would  bakt  Mr.  '*  *  "*  Tnat  whoa  >»  i[ot  drtuuc  a« 
beat  nor  end  to  atmy  imd   tnen  aone  naok.  with  an  axoasa   tAat  )m  ^ns 
alok  or  oonotnlriK  lite    tnat.      lo   left  im»   *  *  **  He  didn't  mxy 
notnln^  whan  a*    la  It.     Ha  s^iid  n<»  infill  ilx  Uer   vxr  he  will  ^ow  iier 
y«t.^     :in«   nirther  testified  tutt  t,  after  ha   left,    "Ha  nii7er  offcrod 
■a  anything.*' 

tBfl   re  lord  disoloaes   tnat  aald  partiait  wera  having  a 
^ra^   Imllt,    that  thny  old  not  agrqe  with  reference   thereto,    nnd 
that  apr>allant*t}  aona  had  uo'nethlnf;  %o  do  with  tiie  oontroversy. 
Apnallant  testified:        "I  went  into  tiie   bedroom  uad  told  hla   (aj?- 
peliae)   that  If  he  didn't  go  to  work  ke  could  ^et  out  of   there. 
He  left  four  days  ei'tor  thot."     iSne  Mis  ftsked  by  the  oourt  if  3ho 
($avc  aypellee   uia  elotnea  and   told  kin  to  ^et  out.     :>ne  anawerad: 
"irnan  he  had  the  ciotv>*"'  toother  she  aaw  him  o^t  in  the  autonoblla, 
i*e&ay  to  leave.   -   -   '   :,a«  didn't  aay  uouiiin^^;   ae   Juat   3Rys  he   ia 
Koin^^  to  fix  ivir*'-'     :iivs  furtnor  teatiiled:      "1  don't  w»mt   to  live 
vvith  Mlloe  rriaae  row.      I  ats  too  old.     My  two  boys  ivare  living  with 
uia  and  Milce  at  trie  time  of  the  separatim.       )nB   boy  was  EXund  one 
was  E5.   *  *  *  Bojd  did  not  want  hia  around,  bub  they  nevar  did 
tnreaten   bo   throw  hl-n  out." 

Appallant'a  30a  John  teitixlsa:      "Ai:t^r  ttiey  ware  car- 
ried ho   (appolLoe)   waa  all  ritsht,    I   ^ess,   for  about  th^QO   or  four 
days,    and    r^hsn   ne   ^^ot   Irurc,   and  Q   lot   of  abusive  lanfruag<6,   a^d 
threatened  !\er.      of  ouurae,    i  ^ever  saw  riita  atrike  her,    but  he 
firsRt^ned  her  plfsnty  of  tl;oes.   *   -  -   t    .rRs   taere  T,he  dAy  .^iica 
Kri-laff   lr>ft.       y  i^cthor   told  him  vrnm  uo    i«  rer  ay  to   ooae  toaak 
and  beriavo  hlraaelf,    vr^,    all  rif.ftt;   but  hn   hea  pot   to  ooae   baoJc  re- 
formed;   tnat  she  eoxildn*  t  lire  with  hla  under  the  way  na   i«  ^olni;*" 
On  orosa  exf-mination  he  te.otified:      "1  never  lijced  IMjcb  Krida#. 
''''''*'      1  nave  nothing  to  do  wlta  hia«" 

Appellant's  iion  Antonc   teBtiiled:      "inxrln^  the   iioa    tney 
lived  together,   l^Uca  mxa  drunk  moat  of  the  tioie*      One  day  ha 
urled   to  beat  her.     He  said  ha  was  goln^  to   Kill    ler  with  an  ax*" 
He  further   teatifiedi     "I  dian't  want  him   (appellee)    tnera,   not   the 
way  na  wae   treating  !aot;ier." 

¥he  evidence  on  the  pnrt  of  appellee  consisted  of  nis 
J  vn   teatlraony  and  the  teatlmony  oi  one  Antn  ny  '^looJc,   the  man  «no 


.-rr   t?r»   v  BfU    onceTte  a^  dt+lw  ioatf   t»rir'?'  .   .,r      i  ^  f 


2f^Tr~r3r 


•^Ji-:*.    i." 


^fiiPiPIVPPWWHMW' 


-a- 

was  bullAlnfr  tho     -ar«{S«  referred  to.     ClooJC  testified   uiut,   durinf^ 
the   tlTw  ho  fika  wor'Ktnfi  on  the   f^irarre,    he  p.te  hl«  Twnla  at  the 

omc   of  appellee  nnfl.  ap:^.llmt;   that  on  t>»  ftfiy  ap-pellee  left,   he 
was  oatm^  hia"  breftlLfast;  Xlintr '^S'.,   t'Vldfee  uey^  to  Hla  thftt  Ml-:« 
will  nave   to  aova,   nni  If  Mike  don't  move,   hlu  bones  will  be  hroren. 
1  xont  out  o^  ihe   houae    then    to  build   the  garn<r«;    lid  not  see  any- 
thinff  after  triat;  'saw  hie'olothes  beln«:  pushed  out   on  the  poroh; 
aa^v  hor  puuh  the   thln^  «t  t>ie  poroh,      :ii)ce  took  the*   off  tue 
poroh  and  went  army." 

Appellee   teatlfied   thar  appall a^it.    In  diwouaaln^j   ths^ 
laxtor  of  "  ulldin^   the   «arft^e,   said  to  aim:      "You  are  not  ^roing  to 
ns  the  boas  nare.     Yoii  oan't  build  the  way  you  want   it.     You  hars 
to  build  it   the  vny  tnoy  want  it  (referring  to  ner  nons).*  *   * 
That  was  on  tiunday.       *  ^Hondaiy  -nomine  they  all  get  up  end 
Doya,   one'  of  thoa  go  to  sbkool  and  tmo   W  work,   and  told  me'^  to  get 
out  61  here,  ^ybu  will  naVs   to  ?BOTe,   we*"  don' t  want  you  r.8re,f   nnd 
tnen  nfter  the  boys  ioft  thdc  ahe   conia  end  told  tae  Acsn  the  aa^ie 
thl'^g,     "Shs  say^,    'If  you  ain't  ff'oing  to  j^t  rmt  1  will  breeUc  up 
yoxir  bones  aiifi.  thro»  jrm  -Vina.  '>T?t   on  fh"  ?ttrQ«t  ftnd  let  you  die   lljoi 
a  dog.'"  ■*   '"'  '■  "    "-"^'^*   '  ■    ^ '^^ 

^^"'^    ^        Appellee    farther  testified  tnc  t  no   ^wa      lok  -Tith   the 
flu  av  the   *ime,   and   tliat  appelltot  did  not  brln^i?:  him  finythinff  to 
eat;   tiiat  "on    "od"e»dr:y   I  ^-ot  up  snd  ^,o   to   loct  for  a   nouse; 
fnurcday  I   told  her  I  hare  got  a   house,    aha  don't  leed   to  be 
worrying  »;itn  hq.      She  s^yo,    'All  ri^ht,   rot  out,'    r-nl   ah9   trxe 
jay   oiot»hQs»  ann   ahov^   t.>!3,a   out,       -he   arya,    'Tou  get   out,'*   *   * 
1   told  (lOr,    I  ii-'>.j'd  If  she  want,   she  has  got   the    '•]Aoe  witu  ms  say 
tiaie   she  wanx;-.:d   to.      I  aa  willing  to  live  with  her  now  if  she 
af^i'se   to   it.      I  pju  willing  to  support  ner."     Appellant  further 
Lestifiod  that  he  never  strunlc  or  beat  nls  wife,   triat  he  never 
vuii  drunk  during  tuair  »arringe,  and  that  he  gave  his  pay  o nooks 
to  appellant  for   the   unort  tinje  TJhey  lived  together.     Appellant 
in  ner  testiaony  admitted  that  3Ae  did  reoeive  nis  ohe  ks,  and  that 
out  of    tiioo  sme  (gave   aim   rksx^Qa\ 

I'he  svideroe   is  oonfliotln^;.      If  the   teotimony  on  the 
j^art  of  appellee  rnd    thr    witness  Clocjc  iu   to   ^e  believed,   apreilee 
was  not  guilty  of  deserting  appellant.     There  are   certain  stete^.ents 
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in  Arr^ll&nt's  testlrnony  and   In  thai  of  her  sons  wnloh  go  in  oor- 
roboratlon     of  the   testimony  of  appellee   to  the  offeet  that  ne  did 
not  willfully  desert  appellant,   but  xhat  his    flrolnxr  '««»  at  tae 
i.iat^noe  of  api^elient  nnd  her  sons* 

.more  a   hfuab^nd  or   idire  lenvea  at  the  req«oai  or  with 
the  a^qulesoenoe  of    Wie  otner,    ne   or  nne   eannot  bo  ohar|i;ed  with 
a  willful  desertion,    within  the  cieanSnp-  of   the  statute.      ix>ftu8 
T.    LoftUH,    I'M  Ayr:.    3f>0-SbP.      Tha '^law  rurtnar  Is   th^t   if  a  husb'^wi 
er  wife  ▼oi^iJ'.tarlly  Ones   t^s  t  wntah  ownpols  tne   otSi^r  to    leare, 
or   Juatlfios   i-he  other  in   loavint'*    t.H«n  wioh  leaving  -ould  not 
be  desertion  on  the  pert  of   tie    one   leavlr;^,      >'ronoh  r«   rrcneh, 
302  111,   152-161.      ''he  evidence  bolniP  «or.fll3ting;,   we    souid  not 
bo  "tmrranted  in  rerersin/;  the  finding  of  the  e'nanoellor,   unless 
we  are  abl«»  to  say  thf?t  it  is  a.^lnat  tne  Goanlfoat  weljrht  of   the 
evi^enoe.       'alrert  v.  <:iftrx>onter,    :^6   th,    6^5-66-67;    }lofr?«n  v. 
3fr9»n,    316   111,    ^04-214;    Burondt   f.   Burandfc,    318    111.    218- 
£26;   Syrin^Ar  v.   David  itradley  it£g«   Co.,   I'Jl  Ap;.   4&-3*;   ieopls, 
ex  rsl   4irs3h,    v,   rja:;el,    243  App.    4^0-4J6;        hat   we  oannot  do. 

>or  the  reasons  above  set  iorth,   the  deorse  oi  the 
trial  00X0"*  will  be  artir'aed. 

l>«ared  aifirjaad. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  o( 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


/ 


AT  A  TERM  OF  THE  APPE 


COUIT, 


Be^n  and  held  at  Ottawa,  on  Tuesday,  the  First  cte.y  of  October,  in 

^  I 

the  year  of^^ur  Lord  one  thousand  nine  hundredvind  tw« 


fenty-nine, 
within  and  for  the  Second"^f>istrict  of  the  State'  of  Illinois: 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 

Hon.  NORMAN  L.  JONES,  Justice.  \ 

JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
AlOV  15  1929    *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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General  ^fu'n'her  9137 


Agenda  51 


SAttA   -H.   MBBrRWriL,    Appellee, 

-V3v 

l^LPII  K.    liPlLi'^Y,    Appellant. 


Ap'eal   from   the   Circuit 
dourt   of  leoria  C'oiinty 


Bo^v-y,     ■',    J. 

On  June  El,  1229 »  judi^nent  by  oonieasion  '.vaij  ontarad 
in  ^he  circuit  f?o\i:.'i.  of  leoria  Oounty  in  favor  of  appellee  and 
mg^iiizi  «pp9i.Lajat  t%T  #l,v07«kO7.  un  July  16,  beinc"  one  oi  the 
refT'ilar  ^i^^ya  wl  Jjri»  Jttay  fc-iP.-ft,  X^iS ,  a  mo  uion  v/as  enterud  by  ap- 
pellant to  Taeftt*  saiti.  4^4#PD9T»-fc,  t<^  stay  exdoution  iuaci.  f or  leave 
to  plead.  Aooompanylng  gaid  .notion  was  an  aXiidarifc,  in  y^nioh 
was  sbaOed,   amons  obJier    VaiUf3;s: 

"I'i'iat   the  note  sued  ou  is  a  renewal  note;    "onat  a 
forifidr  iiote   waa  given    by    this   aeie^dant,    Mi;lph  K.    Bailay,    ::.    L. 
Kmery  and  i,   0.    Gline,   for    the    suii  or   jjI.oOO;    uhat  at   tne    tiosi 
anid  note  v^as   given,    it   .^vas  distinetiy  Tindarstood  and  agreed 
that  aaid  nalph  N.   Bailey  cnoula  pay  one-tnira  of    ths   principal 
and   interest   thnt  mierit  accrue    apon   tne   said  note,   ana   t-n.at    the 
aaxu.  it*    L.   cr.iery  and  the   said  i.    o.   Gline  should  eacxi  pay   one-third 
of  the    said  pilnoipai  and  the   interest,  oxi  the  respeotive   onc-fiird 
of     be    oriiprinsl  note";    that   the    Sb.iao  agreeiiient   ob-ained    7ith  refer- 
ence   to   the   note  upon  wnicn  Judgaient  waj  tajten,    '^t'hs.t   is   to  say, 
that  enoh    ox    them  was   to   oe   individually  liable  for   ^^uOC   oi   aaid 
iffljoOC  represented  by  tne    said  note   aued   on,    and    ta-;    ochsr    t.vu  were 
<tidlt  iacarity  lor   the   payDnent   tnerooi,    aaa   that,    indiviuually, 
'"»ul»'«friaat  wab   only  primariiy  iiajls  lot  ono-tiira  oi    «ht:    ssid 
note  ana   tlie   interest  that  woula  aocxue    thereon." 

it  was  also  atatod   in  said  ajfidavit   that,    in  aidition 
to   the    7]v  per  a.'LTaa   iutereiat  provided  x'or  xx  in   s.'^id  note,    thrre 
was  a  bonus  acree.aent   entered  in'to  by    tne   linkers   uf    tsaid  note   ffith 
appellee,   wnieh,    it    is  cjntenaed,    rendei'ed  oaia  r-ote  usurious. 

Appellee  ad.r.i  tted   the   usurious  character   of   the 
tronsac  uion,   £.na  entorod  a  romittitur   of  vl9b.07,    reducing  the 
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the  aoiotint   of   stiid  juagtnent  to    '^i,534.D0.      it  being  practically 
conceded  "ctiat   "che  re-Qittitur  covered  ail   interest   collected   on  the 
original  note   and   the    interest   included   in    tne    judgment   'lerein, 
>ie   oourt  rei'aaed   to    stay  the   execution  and  to  vacate  said   judgment. 
10  reverse    arid   order  or   judgment,   appellant   prosecut'JS   this  appeal. 

It   is  contended  by  appellant   tluit   the  tiiattors  and 
flings   set  lorta   in   his  ail'ittavit  showed  a  meritorious  deTense 
to  jsaid  note,    and    that   the   court  should  have   vacated   said  judgment 
and  given  appellant   leave    to  plead.      Un   the    other  hand,    appellee 
inaists   ti^xt   to   have   so  i-uled  would  nave   been   to  ellow  a   deiense'i 
the   effect   of  v/hicli  would  have  been  to   vary,    by  parol  evidence,    the 
terns  01  a   vvritteu  instrament. 

As  a   general  proposition,    it   is  v/eil   understood  that  the 
terms  of  a  ivr?.tt^n  instruiaent  cannot   oe  varied,  or  cnanged  by  a 
prior  or  contemporaneous  parol  agreeaent.      I'iiis   rule    obtains  with 
refersnoe   to  pronxissoi*y  notes  as  well  as    to   other  written  contracts. 
Harris  v.   (Jall)rfilth,  /i^j   111.    130^-511;   ifoduQx*  v.    KOgers,    11?    111. 
4:46-4b.'5;   Packer  v.   Roberts,   l-iClll.    y-lo;    Hujnlora  v.    Tolmsn,    157 
111.    H5^-?,65;   i^oysei-   v.    Schendori,    'c'l^   111.    23^-235;    Travelers 
Ins.    ^0.    V.   iTayo,    70  ipp.    627,   airirmed  in   travelers    ins.   Go.   v, 
wayo,    170   111.   498;    Fenslsy  v.    JA.it-.nell,    147  App.    161-162;    ivestem 
Hat   .VorJcs  v.   rride    iat  Oo.,    ^iS4  App.    £43-^:dO. 

For  VtiQ  nisi  prius   court  to  hi;ve   opened  up  said   judg- 
ment aad  given  appellant  leave   to  luaKe    uhe   defense   set   forth   in 
said  affidavit,   '"ould  !-iava  bcia  to    ^lave  varied  the   tonas   of   said 
not.i,      Under   tiie  foregoing  authorities,    the    coui't  did  not  err   in 
denying  taid    lotion. 

It  'alf,nc.  be  mrther   observed  that,    even   if  it   be   con- 
ceded  that  prrol  evidence    of    ulie    character  sou^rht  to  be   ofiered 
xn  tnis   cas.;e   were  admissible,    the    aliuT'lng  .aade  by  the   axlidavit 
was  r^oX  3uf  "iolent.      In  oi-der  to  warrant  the    opening   of  a   judgment 
by  confession,    for    the   purpose    of  allowing  a    defense   to   be   insde, 
the   affidavit    in  sup; ort   of    the    notion  must  show  a  meritorious  de- 
fense.     I/esnoyers  o  loe  u  >.    v.    rirst  JSational  Bans,    188   111. 
3i:i-:-519;    ••'loyses  v.    cchendorf,    supra   233;    Chicago   a  M.    5C.    Ry.   Go. 
V.    Krempel,    116  App.    253-256.      The   affidavit   in  this   case    states 
thaf'w  hen  said  note   was   renewed  by  the   sriving   of  the   note  sued  on, 
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l^e-sii'ilo   Off  OCT  ;|-it:^i/os  id4^,-oa'i.f»rfe'  ei#i  :^cr   sonoj&xvs  Xotrjcj  ci-,tto^  jcwiifiic 
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that   the    aame   agreement    in  reference   to    Lhe   payment  by  ercii  of  the 
respective   parties   thereto   v/aa  entered   into,    that  is   to  say, 
that  each  of   them  was   to  be    individually  liable   for  ^500   of   said 
"51,000   ropre£;onted  by   the   noto  sued  upon,    and  the   other   tv/o  were 
to  be   security  for   tne   payment    thereof."      The  effect   of   said 
ariidavit   is    to   snow  a  primcry  liability  of  appellant  for   one-tnird. 
of  said  note  ciid  a   liability  as    Luirety  for    the   rerallning  two- 
tnirds.      It  does  not,    therefoi^e,   snow  a  meritorious  defense. 

3  one    question  wes  a  Is  a  laade   by  appellant  as  to    tiie  ri^t 
of  appellee   to   take   judgment   by  confession  againnt  him,    without 
Joining  the    other  niakera   of   said   note.      ^ne   note    siied   on  provides 
amon/;  other  things:      "<B1  Three  months  after  date,    I  promise   to 
pay  to   the    order   of  oara  r.   :.icJb-.j  uie , "   etc.      Tne  warrant   of  attorney 
to  oonfeds   judgment   on  s;.id  note    is  as   follows:      "i>nd   to  secure 
the   payment   of  saicL  amotuit  ee.an.  of    the   \indersigned  do   jointly  and 
aeverally,    hereby  irrevocably  authoriiiO  any  attorney  of   ani'   court 
of  record  to  appear  for  xilm,"    etc.      Clearly,   both   in    the   promise 
to  pay  ana   in    one  warrant   of  attorney,    the   makers   of  S£.id  note 
were   to  be  sovera:..!/  iiable  for   the   payment  thereof,      rersons   sev- 
erally liable  upoji  a  promissory  iiomq  miy  all   or  any  of   tliea  sever- 
ally be   included   in  t;i3    same    ouit,    at   the    ootion  of   the   plaintiff. 
iJahill'fl   111.    otct.,    3h£.p.    93,    sec.    6;    i>il'ies  v.    i., liars,    73  App. 
553.      iill  parties   jointly    liable   on  s   negotiable    instrumvint  are 
deemed  to   be   jointly  and  severally  liable.      Cahill's   111.    Stat., 
c  xap.    9b,    ueo.    d&.      a  proMis'^ory  note   oxocv.ted  by  j e ve r a  1 1 .J^ ough 
joint    in  fora,    ia    joint  and  several,   and   the   holder  :TK?.y  resort   to 
Gitnex"   of   the  ma'cers  foi"  pay.nent.      iviarine   i^ank  of   Ohioa.'jo  v. 
rorry's  A^.-wh.  ,    40   111.    2:5. 

In  connection  v/ith    Lho  contention  of  appellant   that 
the  note   In   question   is  usurious,    it   is   only  necessary  to  say   thcat, 
Uj.-.on    the    rei.i.it '  iti:.r  above    sot   forth  having  been  Tede,    the    court 
would  not  have   been  ^mr  anted   in   opening  up   the    judgment  on  account 
of   the   original  unirioas   character   of    the   transaction.      Kalph  v. 
Baxtor,    66   111.    416. 

Finding  no  eiTor   In   the  record,    the    judgment  of   tne 
trial   court  will  be  affirmed, 

•Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  f"'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand   and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this ^^J  ^^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— SM— 7-27) 


/ 


/ 


AT   A  TERM  OF    THE  APlELLATE    C 


//, 


Begjdn  and  held  at  Ottawa,  on  Tuesday,  ihe  First  daj^  of  October,  in 
,  the  year  of  our  Lord  one  thousand  nine  hundred  arte  twenty-nine, 
y        withixi  and  for  the  Second  District  o^  the  State  of  Illinois: 
Pre sent --The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Justic^. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
ft/rw  -  -  ,^      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


aunoral  ^'o«   &004 


Agenda  21. 


Unt^    !-'?j' t  •  iisi    '>'"    "I'M") 


riJ\Ii^'rXi'.f    III  KKhOR 


iuukV    ir  "iBHaiBAau  county. 


jAtt,    J. 


Ihla  <iaii;j©  oojaes   to  tnls  oottrt  upon  a  writ   ol  error, 
froiu  ziw  ccjunty  doiurt   ua   ^*in3i«ba^o  Oo*oinxy«      THo  sama  iasofl 
is   ir.TolYed  in   triia  o^uita  na   la  roople  vs.   aan  riiippo, 
G«norai   ifo.    V353,   dooidod  at  the  preaant  tersa  of   thia  ucurt. 

f'\9  opinion  in  (hnt  oaae  controls  tiie  decision  in 
thia  oa:3o,  and  the ro Tor©  fcxio  jxidirnent  of  the  trial  ooxurt  i3 
reversed.  ' 


.IS   i?i.>   "^V" 


^M  Oi'i   T . .  ■     r  ,i'i  r*!'*  hO 


,<sio»fiaai 

Miiin'A  K.I   ff"r:^(IM:i!iaa 
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'V>i    JillfUH 
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STATE  OF  ILLINOIS, 

SECOND  DisTEicT  ]""  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  mj'  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this- day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(537B1— 3M— 7-27) 


AT   A  TERM  OF    THE  APPELL 

/  ^ 

jgun  and  held  at  Ottawa,  on  Tuesday,  the  IJirst  day  of\  October,  in 

^  /   I  \  ^ 

the  year  of  our,  Lord  gjae  thousand  nine  Hundred  and  twenty-nine, 

within  and  for  the  Second  District  of  t^e  State  of  Illinois: 

'resent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 

Hon.  THOMAS  M.  JETT,  J^stice. 

Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
fVOv'  iw  \o^         the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General   :"tunl>er  8043 


Agenda  12. 


THE  PEOrLE   OF  'PHS 
STA'tia    OF    ILLINOIS, 

LEl-'iSlrJDAWT   IM  fiKKOH, 

V  3. 

ALBX.  WHITJS, 

PLAISflrF   IH  JJIRROH, 


ERKOR   TO   THE   CuUNTY  COURT 
OF  wINttEBAGO  COUlfTY 

\ 


Jett.   J. 

This  cause  ooiaes   to  this  court  upon  a  writ  of 
error  from   the   county  ooiort  of  vVinnobago  County.      The   same 
issue   is   involved,  as   in  Peoijle  vs.    3an  Filippo,    General  No. 
7933,    deoicLed  at  tne   present  term  of  this  court. 

The   opinion  in  that  ease   controls   the   decision 
in  tiis  oa.se,   and   therefore   the  jjudgment   of  the   trial  court 
is  reversed. 


Judgment  reversed. 


.SI  B^rreaA. 


S:^08  istfffixr'    iBiQaeH 


IflUOO  YTKUOD   tHHT   UT   flOfliiiiit 


.HUHMa  HI  a?ii.A.CLnai*isa 
.e  V 

,ai'iHv;  1-sj.k 

.JiO^a  HI  TlIfJiIAJu 


lo  ^"ixw  J3  £ioq.xr  tiuco  aluo    oit    somoo   e^aso  axi>T 
♦  oil  Isianei)    .otiQlIil  nsb    .ev  ©Iqc?i  al   e*^  i)8Vlovxii   ax   ei/BBi 
noieioei)    sr^d"   elCTJ-f^oo   aeso  cfsxfo   ni    tiolnlqc    sriT 

.i>9eiev9i  8i 


.isaisvsi  i-xi9ffiaLi/t 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  f""  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  AppeUate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this ^^7  °^ 

in  the  year  of  our  Lord  one  thousand 


nine  hvindred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


OF  THE  APPELLAT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  F%st  day  o^  October,  in 
the'^ear  of  ^ur  Lor2r"*?T!l'e  thousand  nine  hundred  and  t||wenty-nine , 
V.  within  and  for  the  Second  District  of  the\State  of  Illinois: 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff. 


255I.A.  640 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
Nov  15  I']''Q    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7^39 


53 


THE  PfiOPLE   OF   'i5IE   3TAl>J   OF 

lijLIiiUlo,   l^eiendajit   in  error, 

vs. 

JOHH  SCHr-iIDT,    alias  JOHN  bwITH, 
rlaintiff  in  arx-or, 


WKIT   OF  iJjRRuR   TO 
CuU«TY  GOUkT   of 
wIMNJiBACJO   CULTWTY. 


JOWii-'S    J. 

This   cause  cones   to  this   Court  upon  writ   of  error 
from  the  Cotrnty  Court   of   winnebago  County.      fne   a  Pine   issue   is 
involved  as   in  people   v,    San  Filippo,    Gen.    No.    7938,    decided 
at  the  present   tei-n  of  this  eourt.      Tne    opinion  in  that   case 
controls   the  decision  in   this   ease,   and  therefore   the    judgment 
of  the    trial   court   is  reversed. 

Judgment  reversed. 


STATE  OF  ILLINOIS. 

SECOND  \->\--   ■■■  1,  JUSTUS   L.  JOILNSO-W  CKrk  of  Ihc  Appelate  Uourt,  .n 

li  for  said  S  >f  Illinois,  and  the  keeper  of  the  Records  and  Seal  tber«i.s)f, 

hereby  certify  that  V.  opy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

itled  cause,  of  record  in  lay  olllc*.. 

In  Testimony   Whereof,  1  hereunto  set   my   hand   ind   alhi    t 

>,i;.'    Ani-ilIiiT..  r.wTft.  nt  Otl-irt,..   i!,h_ ... 


nine  hundred  and  »«entv 


of  tht  Jppdlate  Court 
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THE  PEOPLE  OF   'iHE   STA'm   OF 

ILLIiiOlci,   Ueiendant   In  error. 


ra. 


JOHN  SGHtaIi;-!,    alias  JOHS  SjaITH, 
Plaintiff   in  error, 


VrKiT   OF  iiRRUR   TO 
GuUriTY  COUkT   OF 
WlHWJllBAOO   GUUBTY. 


Jur.'ii:3  J. 

This  cause  ooraes   to  this  Court  upon  writ  of  error 
from  the  County  Co\irt   of   Winnebago  County.      Tne   aame   issue   is 
involyed  as   in  People   r,    San  Filippo,    (xen.    No.    7938,    decided 
at  tne  present   tor-n   of  tnis  court.      Tne   opinion   in  that  case 
controls   the  decision  in   this   ease,   and  therefore   the    judgment 
of  the    trir'l   court   is  reversed. 


Judgment  reversed. 
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,1011©  nx   ilxdriiBl-i 


.It  &'dVLO\ 

1011©  lo   ;i"iiw  ftocijj  i^xr/oD  eixic^  ocJ-   e^^rco  ©ex/eo   ainT 

8x   si/eex   SfORfc;   6nT      ."^^xiiroO  osBcfenfriw   lo   d'icrcO  ■\t*nxrcO  edt  moil 

Lsijioet)    .SCtV    .en.    .aoiJ    tOq^qlli'i  nsc    .t   slqosu  nx   eis  j&svlovxix 

6SB0  iBj^t  ai  tfciriL'TQ   enT      .d"iifoo  Bind-  lo  irrisd^   itfieaeiq'   end"  ts 

insE^jJi,    eiiJ   9ic'tsi9xid   i»K8   ^snBO  elri?   ni  rroxBloei)  eriiJ^   eioiinoo 

.i)&e-i9v?i  8l   ?ixroo   I^li;^    eci7   xo 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  f''  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  tlie  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  AppeUate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand   and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this ^^7  "^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  tvrenty-- 


Clerk  of  the  Appellate  Court 


r  SS7  « 1  — SM — 7  -  27  ) 


AT    A  TERM  OF    THE  APPE 


^ 


egurij  and  held  at  Ottawa,  on  Tuesday,  t 

\ 


of  October,  in 


e  year  of  «)ur  Lord  one  thousand  nina  hundred  and  twenty-nine, 

\ 
ithin  and/for  the  ^'eoQ*f&  District  of  Vhe  State  of  Illinois: 

3ent--The  /Hon.  FHANKLIN  H.  BOGGS,  Presiding  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

Hon.  NORMAN  L.  JONES,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff.     O  C^  EST  T   /I    /^  >•  rv3 


\ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
/VOl/  J  5  Y-  *^®  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


7997  52 


SU3AK  H.    Lg'^Ib,    AF'VjLhm,  l 

T8.  :  Ai'WfiAL  Pkum  THJS 

:  Glh'JUIT   CUURl'   UF 

FARaiyKS'    S-J^l'Js;  BANK  uF  :  HiiNRY  CuuWTY. 

ATK.INyuN,    IiAlWOrj,    a  Cor-  : 

porsition,    ot  al,   AprjilliLABTb,       ; 


Susan  H.    Levis   filed  a  till  against  AcLward  n,    Lewis, 
her  iiuabsnu.,    to  foreclose  a  deed  of  truyt  given  by  hina  to   aecure 
the  payment   ox   a  note   for   .■s)7,C00.      ThG   bill  alleged  that  de- 
fault iiad  been  made   in   the    yayment  of   interest  due   in  June, 
IsES;    that  there  >iad  been  a   failure    to   pay    the   taxea  fox' 
tlie  ^ear,    lv2?,    rnd   liiiat   by  reason  of  sutjh  defriult:?,    corapla  iiDant 
had  elected  to  declare  the   entire  debt  d-'ie.      It  <nlno  .illegod 
there   are    owo   senior  encumbr?"nce3   on  the    land  amotinting  to 
919,500;    that    the   premises  are  not  worth  tne   amoxmt  of  the   en- 
ouji'jr.Mnees;    laat   the    aebtor  nas   only  a   life   estate    in  eighty 
aorotj   of   tie   land  and  is   o8   years   of  age;    that  his   expectancy 
is   of  iitule  vaxtie ;    tliat  he    is   indebted  more   than   ^42,600  besides 
his  debt    bo   the  complainant;    that  his   personal   property  consisting 
of  live    stooic,    farm  machinery,    implements  and  growing-  crops 
has  been   levied  on  h'j  the  sneriff  under  executions   in  favor 
of  judgment   creditors  fur  more   tran  i^ES.OOC;    that  a  part 
of  said  perbonaly  property   is  nortgaged  for  :i?6,000;    that 
t  e  growing  crops  are   in  the   custody  of   the   sheriff,   who  has   fail- 
ed and  neglected  to  properly  care  for  them;    tloat   the  personal 
property  is   not  sufrioient  to  satisfy  the  amount  of   the    judgment 
and  chattel  tuortgages;   that    the   premises  embraced   in   oonplainant's 
deed  of  trust  are   scant  and   insufficient  security  for  her  debt; 
that  the   aebtor   is  hopelessly   insolvent;    and  that  the   deed  of 
trust  provides   that  upon  default  by  the    grantor   the    trustee 
may  tajce   possession   of  tne    premises  and  collect  all  rents,    issues, 
and  profits,      'fne  bill  also  prayed  for  the  appointment   of  a  re- 
ceiver. 


iia 


VtfcV 


"iu   'fHUOO   TIUCMC 


"lU  AVLkS.   aH-Al'fc    •SHl-fliHA'S 
-tccO  B    ,c:IOKlJaiI    ,IIUciiiI>.TA. 


T..y.  feianuti 


^eiujl.  rr.c  9isl>  iue'tcini   lo  drrsm^Bt,-    siiJ    nl   el)«ni  nsatj  i>B£i  ^li/ai 

00    anxJ^m'-or'.B  I)rcj-*I   aiiJ^  no   ascxyicfffiirone  •xoixise  owff    9'iJB   o'xerid^ 
-ne   Oit>+   ^o  cJ-nifC{iiE  encf  rf^TOw  ion  ©is  eeeitnsiq   exid    ;^j3xio    ;OOG,eX^ 

vons^osqxs   8iri   j.Qiia-    [ege  lo   3tbs\  6g   tji  Joii.B  i^nuL   or^i   1o  eoio« 

8SJbl29cf  008, S^^   fTBxid'   ©lOta  i>erf'd3i>ni;   ex   aii  ^t^iirlo    ;  atrj.av  slcj^i^  lo  at 

Sffx^eie.rioo  Y^iSfTOin   iBjioaistj  eld  issi^    ;itiatilBlqnoo  srid"   od    i(SQli  sid 

acoio  -o^ffiwctcg  £as  Bd'aemslqicx    .'^isnliiojam  G*ii3l    ,iooiE    »vil  lo 

icvBl   nx   afloxtxroexe  ^aJbnxx  llxisna  erid    \o'  no  i>eiv«I   rtood  aijxi 

d"iJBii  B  d^jjj-iV    ;C00,£5^  iiBT.ii   siofl!  •xu'x  eiorf'li)9io  ^namgi)!;^  lo 

<l"j8rtd"    ;000,dc.:  'xol  f>9aB;^d^nor  ax   i^aasqoiq^  Tj;l£iiOo'xs<i  Jbiise  lo 

-IIjbI  SBii  criw   ,lJcliexiE   ent   lo  ■v;Dojt8i/o   9ii;r  flx   81b  aqoio  anxwons  e.  * 

I.snoBi©*!   sroT    ^fidi    ;medt  •xol   8:t.«o  ■\jIn6qoiq  o*   beioBli^sn  iiaa  i>e 

^wamgiii/fj,    said   lo   cffuj-oajfi   ©xi^  ■\clBxdBe  oa    *xi©xoiilx/e  *on   ex  ■\jd'ntsr,onq 

8 'd'ctiinisiqcjots   rri   J&eoB-xrfxno   eeexnirtiq    atiO"    d^B/fd"    ;essjF57^j'ioi;    l9;tdB£(o  JbxiB 
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of   Judgments  ag:ainat    the    aefandaht,    Kdward  W.    Lewis.      Oa  July 
c7th,    a   nenring  was   haa   ajjun   the   verified  writtea  applicaTJion 
for  ttie   appolnxiTi^t   of  a    reoeiver.      No  notioo    of   the   hearing 
was  friren   to  "che   appellants,    but   they  entered   their  ap])earano« 
and  were   jirescpt  /,>ien    testimony  wao  iieard.      It   is  conceded 
that  the   evidence   tended   to    prove    ';hc   allegations  of   tne   bill. 

Tne    coiu't   thereupon  entered  an   order  finding  thet 
Levid   is   insolvent  r  nd  has  no  property  upon  whioh   there  tire 
not  liona  er.cecdinjj  its   value;    that   the   first  liens   on   the 
premises  ooverod  by  complainant's   trust  deed  a/aount  to  ^19,600 
with  interest;    and    tiu.t  there    is   no?/  oring  on  cofiiplalnant's 
trufit  O.eed,    ^>7 ,000  end   interest.      Ihe    order  finds    that  the 
pi^miaas  are   iriea-i^er  and  scant  security  for   tne    indebtedness, 
and   tfiat  a  rcociver  anould  be   appointed  to   ti.Jce   Ciiarf:e   of  ell 
ci'ops  and   tne  premiaes,   rent   the    land,   care   for  and   sell  or 
dispose   of  the   crops.      A   receivei-  was  appointed  And  nis 
bond  fixed  at  ^5,000. 

This  appeal   is   from   tne   order   appointing   such   re- 
ceiver.     The   principal   objection  \u'?ed  by  appellants   is    that 
the  order  did  not  compel  the   complainant  to  give  a  bond  to 
the  defendants,    conditioned  to  pay  all  dpnages  sustained  by 
reason   of   tne  appointment  and   acts   of  the    receiver   in 
ease   of  a   revocation  of  siich  appointment,    or  "lake  a   specific 
finding  that  no  bond  be   required.      Section  54   of  the   Onancery 
Act   (Onap.22,    fiev.   otat.  )    provides   t>,at   befoi^e   any   receiver  shall 
be  appointed,    the  party  making  the   application  snail  give  bond 
to   the   adverse  party   in  such  penalty  as   tne  Court    ir  Jud^e  may 
order,    provided,    tnat  bond  need  not  be   re'nired,    \vnen  for  good 
cause   shown,    and  upon  notice   and   full  hearing  the   court   is   of 
the   opinion   triat  a  receiver   ought  to   be  appointed  without  such  bond. 

It  uas   been  held  tnat  before   a  reoelror  can  be  appointed, 
a  bond  must   oe  given   by  the  complainant   to   tn«   defendants,   unless 
the   urler  of    uhe  ccurt  appointing  the    receiver   specif ioally  finds 
that  no  such  bund  need  be  given.      (Wat.    Supply  Go.    v.    111. 
Preserving  Co.,    239    111.  ipp.    69;    Ayres  v.   Graham  i.    0.    x  L.    Co., 
150  111.   App.   137.)      In  the    instant  aase,   no   bond  was  re  uired 
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of  the  complainant  and   the    order  appointing  the  reoeiver  did 
not  exprcaal^   dlspenae  with  the   necfcaaity  of  giving  a   bond. 

The   original   order  appointing  a   reoe.rver  was  entered 
on  July  27,    19zi8,    ono   of   the   any.i    of   the   June   term,    1928,    of  tha 
oircult  oo\irt   of  Henry  County.      At   the   same   t3ra  and   on   the  Eyth 
day   of  doptember,   oomplainant  filed  a   motion  to  amend   the    order 
and,   as  cause    xhorci'or,    represented  that  on    the   day   tne   original 
order  was   entered,    a   lull   hearing  was  iiaa,    at  whicn    the   u.efendant8 
( appellants  here)    were   present  and  oroas   examined  witnesses;    that 
the  court  found   that  a  receiver  ou^nt   to   be  appointed  v^ithout 
bond   to   the   aavorse   party,   but    l^ie   finding  that  he   snonld  be 
80  appointed  without  bond,    was  inadvertently  omitted  in   tne 
order  signed  by  the  Gnanoellor. 

Tne  Go\xrt   taereupon  entered  an  amenaed  order  which 
oon tains  substantially  the   same  findings  and  decretal    orders 
as  did   the   original   order,    and  in  additional    thereto,    included 
the   following  finding: 

"The  #ourt  further  finds  and  is   of  the 

opinion    Liic  b  the  crops,    Isnda   and   i^iprove- 
,  ments  are   being  neglected,    wasted  and  dissi- 

pated,   uxl<1    L'lat   it   is    for    that   nnd   otner 
good  causes  and  for  tne   interests  of  all 
parties   to   this  prooeedinf:,    that  e   raceiver 
be  appointed   to   tajce  charge   ot  the   lands, 
'  orops,    issues  and  prnf  i  ts   of  sr  5-d   Isncls  and 

properly   cax-e   for  the  same   and  conserve    the 
SR'ae ;    and    the    covirt    is    of  the    opinion  for 
said  reasons  and   other  good  reasons  snown, 
tnet  a   receiver  should  be  appointed   without 
the   complainant  giving  bond   to  said  aefendanta 
or  any   of   them." 

The  decretal   portion  of   the   amended   order  else   con- 
tains  the    following: 

"It  is  further  ordered  that  for  good  cause 
snovm  a  receiver  shouia  be  a^jpointeo.  without 
tne    complainant   giving  bond  to   the   adverse 
^  party." 

The   ootirt  had  an  undoubted  right    to   so  amarid  the 
original   order  appointiig  a  receiver.      It   is  a  general  rule 
that  all  decrees,    no  matter  how  final  and  conclusive    in   ciiaracter, 
are  "unaer   the   control   of  the    3otu"t  which  pronounces   them  during 
tns   term  at  which  they  are   rendered   or  entered   of  record,   and 
they  nay   tie    then  amended,    set  aalae,    or  vacated  by   tiiAt  court. 
(Hawkins  v.    Taber,    4V   111.    40^;    Court  Kose  v,   Corna,    279    id.    605.) 

When  a  decree   foils    to  set   out   the  court's  findings. 
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the  ohanoellor  in  hia  disoretion   on  motion  of  either  party,    taay 
oause    it   to   be  amendecL  to   incluae   the   findings.      (Bull  v.    Inter- 
national Power  Go,   84  n.J,    iiq.    209) 

x'xie   original  order  appointing  a   receiver  waa  erroneous 
in  that  it  failed   to  require  a   bond  or  make    i;pecifio   findings 
obTiating   the  ueoeiislty  of  suoh  reouirement,   but   the  KBKKCdtt 
amended  order  cured  the   error.      The   record  discloses   -chat  the 
receiver  entered   into   bond  on  July  3U,    1928,    which  date   is  prior 
to   the   date   of   the   entry  of   the   amended  order.      However,    this    cir- 
oumatanoe    is   of  little  consequence,    becnuce   tue   amendment   relates 
baox:  to  the   date   of  the   axixg  ojfiginal   order.      Ho   question  is 
raised  as    to   zae   receiver's  bond,    and   indeed  none   can  be   in  this 
prooeoding.      his  bond  is   separate  and  distinct  from   tnat  required 
of    tiie  complainant,      ohould  the    ciianoellor  feel    uhat  a   riew  bond 
should  be  required  of  the    receiver,    he  nas  autnority  to   oraer    it 
to  be   given.      Trie    question   in  this  case  pertains   only  to  the    oond 
required  by  statxite   to  be   given  by  the  c  oiuplainant,    unless   the 
necessity  for  giving  ic  is    obviated  by  a  court  finding  to    that  effect. 

It  would  be   idle  for   tais  coui't   on  appeal  to  reverse 
an  original  decree  because   it  contained  an   error  which  was   CTired 
by  amendiaent  at   the   same   term  xhe   original   order  was  entered. 
It  would  be  equally  useless   to  reroand    the   cause  for  f^irther 
action   in  reference  to   the  appointment   of  a   receiver  beoan.se    of  a 
failure   to    comply  with  Sec.    54  of    the  Ghanc'tjry  Act,    when   the    court 
by  a  subsequent  order  iias  already  complied  with   it.      i'he   record 
justified  xhe  appointment   of  a  receiver  without  bond,    and   the    ori- 
ginal  order  as  araenaed  becaioe    effective  as   of  July   v7,    1:^28.      It   con- 
tains sufiicient  specific   findings  and  decretal   orders   to  sanction 
the  appointment  of   tiie   receiver  and  obviate  the  nec^essity  of    the 
ooiaplainant' s   giving  a  bond   to  her  adversary. 

The    order  is   therefore  affirifued. 

Order  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DiSTEiCT  J     '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  IlUnois,   and  the  keeper  of  the  Records   and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ol 

said  Appellate  Court,  at  Ottawa,  this ^^J  °^ 

^n  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(537B1— 3M— 7-27) 


A  TERM  OF  THE  APPEL' 


Begun  and  he,ld  at  Ottawa,  on  Tuesday,  thd|,  First  <%iy  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-nine. 

District  of  the  State  of  Illinois: 


within  and  for  thjB  i 
Present--Th'e  Hon.  "FRANKLIN  H.  BOGGS,  Presiding  Justice. 


ije  Sef^and 


Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
NO]/   1'-  1Q"'Q   *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8006  1 

Owen  Anderson,  Administrator  of 

the  Estate  of  Eyerett  Leland  Look, 

deceased, 
I 

appellee,  Appeal  from  the  Circuit  Court 

T»»  of  La  Salle  County. 

Lee  Myers  and  Raymond  Myers, 

appellants, 

Jones, J. 

Plaintiff  recovered  a  Judgment  against  the  defendants  for 
$3000  as  damages  for  the  death  of  his  intestate.   On  May  12th, 
19E1,  Willia  1  Ji^ers,  now  deceased,  was  the  owner  of  a  tract  of 
land  lying  along  the  east  bank  of  the  Venntkilion  River.  Hext  to 
the  river  bank  there  was  a  narrow  ledge  eight  of  ten  feet  wide, 
and  from  the  ledge,  a  steep  cliff  arose  about  fifty  feet  high. 
On  top  of  the  cliff  was  a  comparatively  level  area  of  about  12 
acres,  on  which  were  numerous  stumps  and  stones.   Three  sons  of 
Villiam  Myers,  to-wit,  Lee,  also  called  Leo,  Alfred,  and  Bartholo- 
neo,  entered  into  an  arrangement  with  their  father  whereby  said 
sons  were  to  have  the  first  year's  corn  crop  from  the  12  acres 
tract  in  consideration  of  their  services  in  reoaoving  rocks  and 
stumps  from  the  surface.   Raymond  Myers,  a  younger  brother,  assist- 
ed them  in  the  work.  At  the  time  of  the  accident  and  for  several 
days  prior  thereto,  Lee  and  Raymond  were  engaged  in  clearing  the 
land.   In  doing  this  work  they  would  push  stumps  ana  rocks  over 
the  cliff  and  let  them  roll  aown  onto  the  legge  or  into  the  river. 

On  May  12,  1921,  Milo  Lock,  aged  18  years,  and  his  brother, 
Leonard  Lock,  aged  11  years,  went  fishing  in  the  river.  They 
took  with  them,  Everett  Leland  Lock,  plaintiff's  intestate,  aged 
five  years  and  eight  months.   While  Everett  was  sitting  on  the 
ledge,  a  large  stone  was  rolled  down  the  cliff  striking  and 
killing  him. 

The  declaration  has  two  counts.   The  first  charges  general 
ngdligence  in  connection  with  the  rolling  of  the  stone  in  (question 
over  the  cliff,  and  the  second  charges  wanton  and  wilful  negli- 
gence on  the  part  of  the  defendants. 
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The  suit  was  instituted  April  25,  1922,  against  the  father, 
William  Myers  and  his  sons,  Raymond  and  Lee.  Raymond  was  then 
18  years  of  age.   No  guardian  ad  litem  was  appointed  ±o   represent 
him.  His  father  retained  Thomas  M.  Haskins,  a  lawyer,  to  defend. 
Haskins  caused  his  appearance  to  be  noted  as  counsel  for  all  de- 
fendants but  filed  no  plea  for  any  of  them. 

On  March  12,  192^,  the  cause  was  continued  on  motion  of  the 
plaintiff  and  no  further  action  was  taken  in  it  for  more  than 
four  years.   In  the  meantime,  June,  1924,  Haskins  died.   William 
liters,  the  father,  died  June  4,  1925.   It  is  stipulated  that 
Haskin's  death  was  known  to  the  court  and  to  counsel  for  plain- 
tiff.  On  May  2,  1927,  without  any  suggestion  of  Myer's  death 
having  been  made  of  record,  and  without  notice  to  the  surviving 
defendants,  a  rule  on  all  defendants  to  plead  within  five  days 
was  entered.   Seven  months  later,  on  December  5,  1928,  plaintiff 
suggested  the  death  of  Williaa  Myers,  and  without  notice  to  the 
other  defendants,  a  rule  to  plead  instanter  "was  entered  against 
them.    Thereupon,  they  were  called  and  defaulted.  A  Jury  was 
impanelled,  testimony  on  behalf  of  the  plaintiff  was  heard, 
and  a  verdict  for  $5,000  was  returned  in  his  favor.  Heither        \. 
of  the  defendants  was  present  nor  represented  by  counsel.   At 
the  same  term  of  Court  and  before  judgment  was  rendered,  they 
entered  their  motion,  supported  by  affidavits  to  set  aside  the 
verdict  and  default  and  for  leave  to  plead.  Plaintiff  then  entered 
a  remittitur  of  $2,000.   The  motion  to  set  aside  the  verdict  and 
for  leave  to  plead  was  overruled  and  Judgment  was  entered  for 
$3,000. 

Defendantsurge  that  the  failure  to  appoint  a  guardian  ad  litem 
for  Raymond  Myers  was  error.   When  default  was  taken  and  Judgment 
entered  against  him,  he  had  reached  his  majority.   The  fact  that 
he  was  an  infant  when  the  suit  was  instituted  and  that  no  guardian 
ad  litem  was  appointed  is  immaterial,  inasmuch  as  he  became  of  age 
before  any  Judgment  was  rendered  against  him.  (In  re  Rousos,  119  5.Y.S. 
34;  Coffey  v.  Proctor  Coal  Co.  20  S.W.  (Ky.)  286;  Bernecker  v.  Miller 
44  Mo.  102;  Lancaster  v.  Barton,  92  W.  Va,  615;  24  S.E.  2ol).  After 
becoming  of  age,  he  was  entitled  to  control  and  manage  the  litigation, 
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and  a  guardian  ad  litem  need  not  be  appointed,  although  he  was  an 
infant  at  the  oommenoement  of  the  suit;  in  faot  none  should  be 
appointed.  (31  C.J.  Infants  li;J3;  In  re  Rousos,  supra.) 

It  is  insisted  that  it  was  error  lor   the  court  to  enter  a 
role  on  defendants  to  plead  and  to  default  them  without  notice. 
It  is  also  urged  that  it  was  error  to  assess  dajnages  against  thea 
without  notice.   Rule  14  of  the  trial  court  Is  relied  upon  in 
support  of  the  contention.   Tim  t  rule  provided,  "No  motion  will 
be  heard  or  order  made  in  any  cause,  except  motions  of  course, 
without  written  notice  thereof  having  been  served  upon  the  ppposite 
party  before  four  o'clock  p.m.  of  the  day  preceding  the  day  men- 
tioned in  the  notice  for  calling  such  motion.  " 

A  motion  of  course  is  an  application  for  an  order  which  by 
some  standing  rule  or  practice  of  the  court  may  be  granted  as  a 
mere  matter  of  routine  without  hearing  both  sides.  A  motion 
not  of  course,  or  a  special  motion  as  it  is  usually  termed,  is 
one  which  is  not  granted  as  a  matter  of  course,  but  which  the 
ooort  in  the  exercise  of  its  discretion  may,  on  the  facts  establish- 
ed In  support  of  the  application,  either  grant  or  refuse.  Special 
motions  are  those  which  Involve  the  discretion  or  judgment  of 
the  court  and  must  be  heard  and  considered.  They  are  motions 
granted  after  hearing  had.   (14  Encyc.  P.  and  Pr.  93-9;  42  C.J. 
Motions  and  Orders,  466;  Stanton  v.  Kinsey,  151  111.  301.)  We 
are  of  the  opinion  that  motions  for  a  rule  to  plead  are  motions  of 
course  and  are  excluded  from  the  rule  by  its  terms.  Upon  the 
expiration  of  the  rule,  parties  not  complying  therewith  are  in 
default.  No  error  is  assigned  covering  the  assessment  of  damages 
without  notice  and  therefore  that  (juestion  cannot  be  considered 
"by  the  court. 

The  record  discloses  that  the  cause  was  continued  from  time 
to  time  over  a  period  of  5^^  years,  a  large  part  of  which  time 
was  durin;?;  the  minority  of  Raymond  Myers.   After  the  death  of 
Mr.  Haskins,  no  attorney  appeared  for  any  of  the  defenaants^  His 
death  was  known  to  the  court  and  plaintiff's  counsel.   .7illlam 
Myers,  the  father,  also  died.  No  rule  to  plead  was  entered  fturlng 
the  lifetime  of  Haskins  or  of  William  Myers,  and  no  rule  was 
entered  or  other  step  taken  by  plaintiff  until  about  three  j©  ars 
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after  the  death  of  Hasklxis  and  two  years  ifter  the  death  of  Willlaa 
Myers. 

The  eduoation  oS  the  sons  was  meager.  Raymond  had  attended  a 
country  school  up  to  the  6th  grade  and  Lee  had  attended  up  to  the 
7th  grade.  Their  affidavits  In  support  of  the  motion  to  set  aside 
the  verdlot  and  for  leave  to  plead  recite  that  a  short  time  after 
this  suit  was  Instituted,  they  were  told  by  their  father  that  it 
had  been  disnissed  and  would  never  be  brought  to  trial.  It  is 
evident  that  they  dia  not  know  the  suit  was  pending  against  them. 

Under  the  olroumstanoes,  the  defendants  were  entitled  to 
make  their  defense  and  it  was  error  to  refuse  to  set  aside  the 
verdict  and  default.   The  judgment  is  reversed  and  tiie  cause 
remanded  with  directions  to  set  aside  the  verdict  and  default 
ftnri  to  permit  appellants  to  plead  to  the  declaration. 

We  express  no  opinion  at  this  ti  .le  as  to  the  sufficiency 
of  the  evidence  in  support  of  plaintiff's  case. 

Reversed  and  remanded  with  directions. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this ^^7  °^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


^A  TERM  OF    THE  APPELLATTTCOURT, 


r 


1  ^ 


Begun  and  held  at  Otitawa,  on  Tuesday,  the 
the  year  of,  our  Lord  one  thousand  nine 


\ 


witWin  and  for  the  Second  District  of  the  State  of 
Pre3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justid^e 
Hon.  THOMAS  M.  JETT,  Justice 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


October,  in 
twenty-nine , 
Illinois : 


255  I.A.  641 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
wAN   .)  1930    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Mmaff 


General  No.    8118 


A^euia    .0.    22 


In  The 
APPELLATE   COliRT   OF    TIZUiJlQ 
Second   Siatric-i; 

Ootober  Tyrm,    A.    D. ,    1929. 


F.   li.   ]3orm, 


Appe  11  ee , 


vs. 


Aurora,   Elgin  and  Fox   itiver  ) 

Slsotrio  Company,    e,  Curpuraticm,    ) 

Appellant.  ) 


Appeal  from  Circuit 
Court   of  Kane   County, 


OPIUIOTT  ty  BOGGS,    ?.    J. 


An  action  on  the   case  ^vss   instituted  "by   appellee 
against  appellant  in  the   Circnit      Couxt  of  K- ne   County  to  re- 
cover damages   alleged  to  have   teen   oau^:ed    fchrou/^  .regligence 
on  the   part  of  api^ellant. 

The    declaration  originally  coneieted   of  five    oounte, 
but   the   cause  v;as   tried    on   the  first    coujit   infl    plea  of   rot 
guilty.      A  verdict  was  refldered  in  favor  of  appellee  assessing 
his   da-nagas  at  $207.2)5  and    Judgment  was  rendered   thereon.      To 
reverse   said    Judgment  this  appeal   is  prosecuted. 

The  accident  in  q.uestioii   occurred  in   +he  city  of 
Elgin  on  April  19,    1928.      Douglas  avenue    in  said   city  runs  in 
a  northerly  and   aoutloerly  direction,    and  is  a   paved  street 
forty-two   feet  wide  from  c\irb   to   curb.      In   the    center  of    said 
street   is   the   track  of  appellant   company.      Kimball  street  runs 
in  an  easterly  and   westerly  direction,    crossing  Douglas  avenue 
at  right   angles,      lorth  street,    axi    oaat   and  west   street,    crosses 
Douglas   avenue   one  block  pouth  of  Kimball.      On  the  east  side 
of  Douglas  avenue    is    located   the   J..   E.    Cropp   Garage.      The 
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oenter  line    of   the   driveway  of   Cropp's   Garage  iB  aliout  110 
feet   south  of  the   south  ourb   of  Kimball  street. 

At  a   point   in  Bouglas  t.venue,    180   feet  south  of 
Cropp's   Sarai^3   is   loor.ted  a   switching  track  running  south 
from  said   point.      Just  opooaite  auid   garage  the    cx)lli8i«n  in 
question   oecurred. 

It   is   fir  at  O'fitenued  for   a  revereal   of   said 
Judgment    tnat  the    evidence  iails    to   show   due    Cc-re   on  the  purt 
of  appellee,    and   that   that  ^BlB^  b.  matter  for   affirrafc.tive   proof 
on  his  part.      Appellee  testified; 

"At  about   11:00  o'clock  or  11:50  on  April  19,   ldiJ8, 
the  weather  vas  olei^T  ai^d   I  v/aa   driving  my  four  paaaenger  Buiok 
ooupe  west   on  North   street  and  liad   turned  off  ifor  on   street    on 
Douglas  avenue,    going  to   the    Gropp   Gcurage. 

"I  drove  up  Douglas  avenue   parl^— pretty  close  to 
the   center  of  ihe    atrc.et,    east   of   the  track  there.      On  the  way 
up  and  aa   I  was  going  to  turn  therej   I  noticed  there  was  aii 
automoDile   followin;-^,  oe ,    and   I   proceedea   yrid  slowed  up  to   a 
stop   to   Tiake   the    turn  into    tlrie    Gropp  Oarage.      Ihe   front   end  of 
my  car  v/as   south  of   the   exitrance  aiiout   four   or  five   feet.      I 
was   very  close    to    the   eaot  raix   oi   the   street-oar  track,   about 
a  foot   I'rom    liie   track.      I  paused  for  a  moment   to   see  vjL&t   tte 
car   beiiind  me   was  doing-,    but  previous  to   tuat  I  looked  aliead 
and    I   saw   a  axrcet   uar   that   appetu-'ed — it  v^as  at    tiie  far    and  of 
the    next   tlock,    I  would  say  t^bout   400   or  450   feet   iiortii  in 
Douglas   aveiiue.      I   fir^t   saw    that  oai*  f^a   I  was   ab   at   to    stpp 
in  fr«nt   of   the    Gropp   liarage.      Tne   automuoilc    oehind  par.3ed   tc 
my  left.      I  proceeded  to  snift  the  e^eai^a  ana   ttu.n  into    the 
garage  door.      At   that  moment  the    car  struck  me."     Appellee 
further  toatifii-ed  that  after   saiu  colliaion  appells.nt's   ear 
was  at   the    switch   track  about    200  feet  from  his  automobile. 
On  cross  examir^tion  appellee  tebtifxed    that    v.. en  i.e    .?ir8t 
saw  appellant's  car  it  was  about  ttiree  hundred  or  three 
Lundi-ed  and  fifty  feet   north  of    the   south  line    of   i.imbali 
street;    that   tiiere   was  an  electric  light   at  ICirabail  street 
and    that  at  that  point  appellant's  car  was  being  operated 
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at  about  forty  miles  per  hour.      He  was   then  asked,    "Did  you 
look  at   it   acain?"     He  answered,    "I  die    not  have  much  time 
to  look  at  it.    ♦  ♦   *  I  vaa   Jiiat  getting  xinder  headv7ay  to  get 
over  to    tiie   tarare.''     Tlie   record   dir  olorses  that   the  left 
side  of  appellee.' &  oar,    front   and  bark  vero   inji.ireu  by  the 
oollisioii.      Appellee   is    corroborated  ee    to   the   looc^tion  cf 
his   Oitr   juet   prior   to    the   tirr^e   of   the   collision   by  one    of    the 
men  workiii^;   in  sfcid  f-arat-re.      Two   police    officers   testified 
tliat  After   said  cclliaion  appellee's  car  was   standing  parall<tl 
to   appellant's   track   about    air.    inchep   east   of   the   eatit  rail. 
He    io  cilso    corroborated  b;-    several    vitnenses   as  to   the   location 
of  &poftllaj-!t's  car  after  n^ici    oolllaior.,    namely   that   it  was 
about  180  feet   south  of  the   said   rarage.      Aypellee  and   A,    R, 
Edwards,    appellant's  raotoi-man  '."ere   the   only  eye  witnesses  to 
the  collision.      Sdv/arda   testified: 

"The    accid   nt   happened   jup.t  ri^;ht  at  the  south 
corner,    at  the   drj  ve^vay;    rifCi-ht    this   side   of   Cropp's   Oarage. 

"My  speed  was  around    ten  miles  an   hour  Vihen   tXxe 
accident  actually  occurred.    ♦>i'******=^******* 
"I  Tvas   up   about  at  Kimball  and  he   was  down  about 
at  Rorth.      'e   r.as   goir^  to  meet   one   fnnti-.er  ar.d    I  woe   on   the 
east  side   of  the   track,    that  is   the   ri^-ht   eide   ;xnd  he  was  coming 
on  down.    *   *  *   *  He   continued   in  tVie.    e&me    j?  th   i.p  till   about    ten 
feet  of  me   and  all   of  a  sudaen  he   turned  ri*ut    over   to    the    track. 
*******\'lien  he  first  made  the   t-..rn  he  vas,    T  should   Judge, 
about  thr^e   or  foiir  feet   from   that  track,    when  he   first  maae 
the  turn  to    the   track,    aric    then  the   collision   occurred.    *   *   *   * 
I  had  made   an    ap  lication  of  air   at  the    time  v;hen   I  saw  him  turn 
out   to   the   track  and  had  slowed  my  c  ar  do-vn  for   the   switch.    *  * 
When  I  saw   that  the   collision  was  ^;oing  to  happen,    I   jumped  up 
and  let  1   oce  of  tne  controls  and  stepped  back  out   of  the  way 
because   of   the    glass   in  front  of   me.      By  stepping  back   the 
emergenc;!^  brake  ^/?as  automatically  applied  and  it  stopp  d   the 
oar.      The   last   I  saw   of  the   automobile  before   the   collision   it 
was   about  ten  feet  awa^ .      It  was  moving  at  about  the  same  rate 


aox  61(1"    .JbeiBB  ndrfd-   a&w  eH     «nuoxl  isq  eellin  Tid-nol  d-x/otfB  d-B 

9!f>t-i  siouL\  ev.3-  ,    siewBUi?  ©H     "Tnis^fl  ifJt  *6  iool 

lehsuj  ar  I   *   *  *    ... 

Silt    :,cf  .boai..«t.i3ii 


lellBTtaq.  sciUfc    scJ-B  B&v!  1-30 


-^    Lr;  .'.A&  to   [i&iJOB   rf-sel  081  tvotiB 

o-f   eeeaenct- i  •'.'  eva  Y.Xno   exit   9ie'v   nniri'tc^tom  B'JraelXeq.qs    ,3i)iJ3w52r 

:.b9  r.lid'Fj-^:^   a^tBwXir'r      .noJtBxIIoo   ^d& 

.heiisiooQ  xllssj^OB  taahioos 


as: 


eipsa   arf 


Oil 


ii-..-^    ©r.-. 


,33i)i,L    blv..:. 

rain   »d  aari.vT    <-:'0/. 

*  ^   *   -'^    -  oiailXo 
liijjcf  ffijtii  wjss   I   jieiiw   &rnld-    ©xi^  te.  i.-: 

*  ''    .dc^ivve    exU   lo'i  vjb  I)«wc 
qx;  jjeqr,.            ,    aqqail  o;f  :;a«-t<"'H  saw  noiallloo  eri-t  rf-iixicr    wris   I  riQiiv 

orij  3fo.Qtf  :5ttxqqe#E  . 

s.'  -JOXd"jBino 


e".t   Xf.". 

■  ,T8     9.t.3r. 

-o,rxs  .Tfoei  - 


-4- 


of  speed  that   I  was,    about    twelve   or  fifteen  railea  an  hour.      The 
aooident  ooourred  at  the   south  line   jf   tae  driveway  and  aiy  oar 
oaiae   to   a   atop  aunut   forty  or  fifty  feet   north  of    the  switch 
point:" 

This   -.vitneBa  further   testified  that  operating 
appellant's  o£.r    «hen  tha  atrcet  was  dry  at  a  rate   of   lb  miles  per 
hour  it   could  Le   atojped  in  about  t*0   or  7u  feet.      Appellant's 
General  .ianager  testified  thit  At  would   probably  take  about  150 
to  lob  fact  to  stop  the   car  when  it  was  runniug  lb  miles   per  hour. 

The    forofioing   m  subet-nce    is   the    teatx-iony  with 
reforenoe  to  ho\v  the  oollision  occurred. 

^lu  Lang  V.    Chioa,^    Rail-ways      Co.,    181   111.   App. 
604-656.      Tiie  driver   of  a   teain    of   horses   turned  across   the 
tracks  jf  the    street  oar   company  in  the  path  of  an  oncoming 
car.      At  the    ti  \o    the  crivex-  e  o  .atteraptea   to   crosb,    the    oar 
was  sorac    coiisiuerable   aistance   up   the    track.      Vhe   rear  eiid    of 
the  driver's  w  at^'jn  was   struck  and  the  driver  wat;  injured. 
The  court  held  that   it  was   a  c^uestion  of  fact  fur  tne    jury 
ae  to  whether  the  driver  of   said  r^M^ was  guilty   of   con- 
tributory negligence, 

V/e  are   of  the  opinion  and  hold  that   on   iiie  record 
in  this  case  we  v/ould  i.ut   te    justified  in  holding  as  a  ffla^■cer 
of   lav.'  ttiat  appellee  was   g-llty  of  ountributor^   uejiligence. 
Chiosjp   t^    J.   S.    Ry,    Co.    v.    'faiiic.    ZZO   111.    ii;>0-5^5.      Chicago 
<i  N.    ■'■.    Ry.    Co.    V.    Ilaiisen,    166    111.    625-629. 

It   is   next  ineioted  that  the  court  erred  in  pariaitting 
two   of  the   policemen    of   said   city    to   tod^ify   ae   tu    -.vhat 
appellant's   tig toriaan   said  at   the   atract   car   barns  a   few   ninutes 
after  said  collision. 

V/e  are   of   the    opinion   that  the   couzt  erred   in  admitting 
said  testirau.;y.      liowever,    the    teatinony  of  saio    •iotorman   on 
behalf  of  appellant  v  as   in  substance  very  much   to   the   sa;oe    effect 
PS   the   testimony  objected   to.      V/e  \70uld  not  therefore   be    justi- 
fiaa   in  reversing   said    judiOjent    on  account    of   the  ruling;   of   the 


s  ■  ;  i 

e ^ *a isi. ^ ^(iii-'V      .;^e©t  uY  'lo   Oo  jj.'-u-  t \..  .ijsqq.ci-c   jo   j^.         :' ^    x-.'ori 

>.u  :.-     ■■"'    ■     1- -.--r    r-f''    -  .ij.    ,.^i.iXO^6TL0l     6ii- 

. u -^  X  J. :.....  ..    .  -ieilico  erft  red  c:-  "'--r. 

.q.  .x   ,^-L'-  j-bl    ,.oD      s"-ii!v/ix£:;-l   o^BoiriO    .v  ^^^^^  •'*^' 
^ri.t   aeoioB  jssyaiii   soaicxi   "Jic    vs,^i  s,  '±o  levxif)  sxi'T      ,dd&-;^Gd 

■iBo    Of<*    fiizoio   o.t   i;■9;t:/Ka7;^ii.  0  3  'xavii/j  e.-ij    o.  id"    Oiij-  tA      .tbo 
ic    fHu*   iB'o'i   9iiV      .ioBrijr    9i.{i  qii   9  0i.'Jic^3j:J)   9lcrs-T9.bjcsiioO    9r.o3  aav? 

■  :^-"s   'r--   "^Ixi/s  '>■'■•  ~^^-^  '- .^  >3   ^lo  leviifi  3A7  TiSilo-exl'A'  o;?  as 

,  9 o  .-1-93  i  .[3  s: '     ■ ' ■■■  - ■"  ■. "-'  ■^■: t 

.ot/ub^xljsa  ^lOji/dxidTiuo  lo  ^crli:..-a  8j8*r  esIIaaqB  ivjii  wbI  !Sto 
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oourt  on  admission  of  eaid   teatimony,      iVeJ  iberger  v.    MoDonou^, 
98    111.   App.    441-44J.      'Iruver  v.    City  of   Dixon,    6b   111.    App. 
V'J-Ul.      Ife   is   also   xn;:lBted    tnat    tne   coui't  erred   in  giving  the 
fo^loving  iastr'^ctioii  on   Dekali    of  appellee:      "You  are  i'arther 
irrofcruoted    WiJ'. t,   v-'hile  i  i;  a    mati/er   of    lav/  tixe    burden   of    proof   is 
ufon   tnc    plaiiitifi,   ana    it    is    Lir   hici  to   prove  uia  oase    ty  a 
prepondersr^Ge   'jf    i;he    eviuence,    otill   if    tne    ^ury   find   that   tne 
evidonoe   bearing   upon  the   plaintiff's  case   preponderates   in  his 
fav.;r,   althoUf^h  bat  sliii^iitli' ,    it  vvouid    be   aufiicient  for    the' 
iv.Tif   to   find   the   iaaues   ix:  iiia    fuvur." 

The   giving   of   t.iie    inatruotioii  uas  been  approved  by 
tut;    Supx'e;;ie   Coui't   in  ivorjohett  v.    Haas,    ^S    111.    o4o-ii4r8. 
Taylor  v.    Feiainj^   164   111.    o^l-336.      Ohi«ae,o    Gifcy  xiy.    Co. 
▼  .   Bundy,    21 J   111.    o>3-43.      In   the  no  re  roceiit   cases   the 
Supre-ae   Court  lias  oriti(ji2,«d    •;ii.e   ^;^ivin£,   of   instruc  oiotifl    of 
this  ciiaractor  b\it  iihii  never   oo  far   as  v.e  Lave  round  neld 
tl-uit  in  and   of   itt^eif   lihe  jjivii^t.    ^i'   tnie    instruction  ucn- 
stituted  reversibl.9  error.      Vftxile  we  'oC   not  approve    jf  the 
giving  of  this    instraetioii  we   wjuIiI  not  be   warranttci  in  re- 
versing the    judgi^ent   on  account  thfsre&f,      iVatts  v.    v.'abach 
Railway   Co.,    219    ill.    .^yc.    54i-556. 

I'c   is   i-lBo  ineibted  tnat   tne    covu-t   srr^d  in  re- 
fuoin^'   appellant's   instxuction  ^'o.    EG.      In  so   far    as    tiiis 
instruction    8;Lte&   correct   principles  of    lav-   it  \;ao  covered 
by  other  given  instructions.      The  court  o  io   not  err  in  refusiixg 
said    instruction.      FiMing  no  revrti-sible   error  in  the   rec;.i-d  the 
judgiaent  of  the    trial  court  will   be  affirmed. 

Judgrnent  affirmed. 


.ifejjonoCoM   «v  leaisdaieV/     .•^nonil^e^d"   l>xsa  to  aoiasiaiis  no  d-ox/oo 
.qoA    .III   cib   ,jHoxi.  .        .G^'J^-Ii•i'    .q,qA    . 

6x1*  S-H 'vxg  ni;   .J9'xi9  S^'Xij'  osis   ai; 

lOdtiii^  e'Xii  xioY''      :oslieqci'i  lo    XJLuil.-i-u    uo  iioijj>;i-J-£ix:  • 

8ii^  sag   8BB0  a'^ix:    -  if  gfix^i&atf  eonoJbivs 

i.    GGJJtlF  i:.u^ 

\,d  XiQVo  xi_i_;j   asod   d/.;i  u<jUc,\^ aux   hx  ,,t   io  sttivxa- ©^i^E 

♦  &;^ci-ci:^c    .III   £11\   ,af  ^j  cr»ii©a£-j..   ..j.   .  ..oC   enie'xqxfc    r^i^j- 

.d&6-l&<i   Vitl  ^■ul   k-ixelc" 

iXiT   a^r  ^  ^o'x  Oil,  .>.  ..-;■■"       ^3    ,\,i;ir!;'c.    .v 

•  iij.    "lo   ,ii-.;.  •  iiasxoic'  ,   d^irioC    sce'ii-ijjS 

Tito  MiB  nl  iadi 

"oaqqjs  ioa  ov  ev/  sj.iaw'      .x^rxxa  T|XtflB%»y1»"s".b9tx.'cfxi-a'' 

-9'x  .':x   jci&  :.,i:isi?:    arf  j-ox:!    '''J'  lji>xiniAai    aXdi  lo  "saiv-t^ 

•  dficJ-S:^    ,q(|A   ,iil  ^iL    ,.oD   ^^wIIbJI 
-•&:j  -:i  w..i'r.i    J"'X»«o    ei|*   ^axld"  J&ditBxaxiii  vjIo   ai   cl 

-jxjojjijaux   3 'jrnxillaqqs  -jifllaxrti: 

jjeT&vGC  Qf;  .uqxofliiq  ^oaiioo  as^jra    iioxJ-oiilJ"BxijE 

^ii,x/j;9'x  ai   I'xo  crou     :  jlioifitiai  navx^  i?ild"o   v.ci 

a  aiilJoiiJ. ,,      .    jij  UiTxd-BXrx   J5iBa 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  )  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  AppeUate  Court  in  the  above 

entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the  seal  ol 

said  Appellate  Court,  at  Ottawa,  this ^»y  o^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COUlT 


Begun  and  held  at^ttawa,  on  Tuesday,  the  First  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-nine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  Jjistice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff.    ^^   ^  2L 


\ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

JAW  3   1930 

the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


^tKi^iraatBar. 


■iTfji-  u  j-maH  ii.-r.i.mi*>-.ji:j.  .a  ar  L"*-itL    .j.  ■  ,   uii 


General  So.   8133  A^euda  Ho.   ol. 


EMMBTT  K43TINfJ3,  ) 


Appellee  /  Appccl   froni 

)  Circuit  Court, 

Vb.  )  Lake  Couuty. 


.\BL3   Tit/uvSF3R  GOilPAinr, 

a  oorpoKition,  .   ) 

Appellant.      ) 


\ 


Bog^s,    P.    J. , 

dn  Scjpteabar   21,    19^8,    between  11:00   :aid  11:^50' P.   IC. , 
.<ppellee  v/aa   urivxiig  BJitii   on  State  Route    El.      a  ehort  uit- 

tanoe  north  of  tae   town  of  Lake    Villa  his    aiitomotiile    collided 

«• 

with  tl^e  rear  e  lCL  of   a  truck  l)elongin{T  to  appellant,  driven 
by  one     ^dvjard  Siialler.      Appellee  was   in^j'jed  ?id  hia  automcloile 
wa3   damaged  as  a  result    of  said  oollisior..      To   recover   tlierefor, 
tnis  action  v.as    instituted  in   the   circuit    court   of   L-.lce    C.-uinty. 
,  The   declaration  originally  eonsicted  '>i   ftiur    ccunts. 

The   secoiid  and   foiu'th  counts  were  vlthdrr/./n  or  auanconec   by 
appellee,    and   the    cause   went  to    tri.^l    on   ti\o   firft   pjid   third 
oounts,    to   w.i.ich  appeJ.lant    filed   a  plea  of   r.ot  faiilty  and   a 
plea  denying   the   ownership   or  control   of  said    truck.      D  ring 
the   trial,    the  plea  ueaying   ownership  was  with^iry/'n.      ?he    first 
ooimt   of  the  declarat^un   is    based  on  a    charge   .->f   general   negli- 
gsice.      The    trxird   count   i«   based  on  f-n  a-ieged  vtol-tion  of  thn     ■ 
following  :itatu.te: 

"V/hen  upon  any  public  highv.ay  in    this   state  during   the 
period  from  one   hour   after  sunset   to    su j:ri:jG,    evt^ry  motor   bicycle 
shall    cair;^  one  lij^ited  lamp  ana  every  '^otir  vehicle  two   lighted 
lamps   showing  .  iiite   li^-hba   or  li^^ts   o:^  a  yellow   or  amber   tint 
risible    at  least   200   feet    m   thf.    direction  tov/ards  kxHl  which  such 
motor  bicycle  or  aotur   vouicia  is  proceedin^j  and  each  .Tiotcr 
vehicle   or  trailer  SiaaJ.l  also   exhibit   at  least   one   lif;..tsc  lamp 
which  shsll   be    so    situated  as  to   throw  l.   red  li^iit  visible    in   the 
reverse    direction." 


.Xi.   .oH  aJiae^ 
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,  .M   .g:"0&;IX  X-a;;   00:11  nef^w&eii    ,8SeX    ,  JB   aedaia^Qt*   ii|:> 

-  u..'  i-'x  .  ■      '^d'iroH  QiniQ  no  xid-xce  3nivii.ij   ejsr/  eelXetiq^ 

« 

ailaoi^ioisir.  Bid  bns  bBTnlai   hh^  ssXXsqt^A      .leXXi^iS  ^'iiiswlii    enc  v,<f 
,ao^d-xoi(i"   n©vooet  oT      ..toxalX j'oo  fiiisa  io   d-Xx/aex  b  aa  iiS^xiriBii   e£W 
.v-trujoO    cj:S[;:^iI   lo  d-'iuoo   i-ixrci'iio   ericf   xiX  isjfjjJiJBiil   ais.v  noxd-os  axrij 
.ad"xi;ior,     ;  jGXcaoo  xS.lB:is%iio   ncxd-BtjjIeei)   exiT 

XCf   DQuo-u-i^us  10  nv/^iM*!"/  s-xew  ed-ouoo  iiJujol   biiB  X)uoo98   eiii' 

i)ixd;f   fiiif.   •j--"xi^;    orit   no    Is.c'Tj    o^  ^fasv,'   saxiBO    erij   5'is    ,9eXIaqqj3 

;:j   buz  Y-v+Xifr^  i-Oi-t   "io  j^sXa    b   fisXxl    tfiBl.LeqqB  xloxii'tfsr   oA    ,a*f"nx»oo 

.■■fr/-:"    jO  :.  -;  tnoD  ic  icrxxiQiaxiwo   ©xkJ'   ^ax^nei)  jselq 

d-ci'ii'i    s.'l'.      .awii'iJj/iiJ'Xvv   S3W  qIiiai©nv;o   anx-^iiQl;  jsoly   sriu    ,XBii:f    axlo 

-.i:X2!6.a   Xjo'terts',^  1:o   esiza-io    n  ceo  X)safltf    si  iioxd"i5'Xj3Xo9i)  arii-  ^o   iiu;oo 

•     ojM   ^c   acitrXoiv  hsv^eJ-.a  a^  no  i)8a£Cf  e.x    d^nxioo   Jiiiiia'    exlT      .eones 

;  s;fxjrf'Bd'fc.  gr.xwoXXol 

9jrf;J-  .^nxixiJb  93-B*a  aXxij    at  vje  figjii^;  oxXdxfq  vis  uoq^  iisrfV/" 

eXo'v(;oxd    iccfoj^i  a^'Xhv®    .oBit.iwe   o^   cfOBOua  'i&jMb   xuoxi   Siio  tcoTt  boiisq 

b€;}iis,tl   ow*  eJox/l9v    i  toxr  v-^^*  ^^^is  qfiiJsX  i»8d-ii;^XX  eno  xixbo    XXxjcfe 

jnirf-   iscfr-jj  TO  woXXav   jb  "  o   a''":tlxX   io   ad  li-^XI   s^a.,-;     ■j^nXworls   sqrr.jaX 

ioije  iioxriw  d±±n  aJSiBwo*  noxi^-osiiij    jxld"   m    ii>o1   OOS  ;}-EiJ9X  *b    aXcflaiT 

"xci-oir.  ilOBe  Mis  'jnlfiosoo'xq  at  ©XoIjiov   loct-oin  io  oXoY,olcf  loifofli 

qmsi  J!3;+  .   ^sbgX  #b   txdxjixs   osXb  X.Caxle  laXxaii'.  io   eXoxrlsv 

Slid-   Rx   9Xdx«._i/    Cii'.iX   f)ei   is  wo'ixid-   oi'  a.e  x)6d-ij.i.id-ia   oa    ecfXIsxIs  doidvi 

"  .aoirf'oe'xiij   eeiovoi 
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-4-  A  trial  was  had,    resulting  in  a  vera  lot  and    y\\6^^eiit  in 

favo;    of  appellant  for    ^^-SOO.      To  reveree    85  id    ^uagraent,    this  appeal 
is  proaecuted. 

Ono   of  th3  grfunds  ur/^ed  for  a  reversal   of   aaid    Judgment 
is   that   tha   court  erred   m  derrin,;;  the   niotion  r.itde  "by  appellant  at 
the   close   of  appoilee's  evidence  end   again  nt  tne   close   of  bll    the 
evidence,    to   direct  a  vera  let   in  favor  fee  of  appellant.      It  is   only 
necsLSPry  to   say  thHt,   tsJcing  the   evidence  in   its  moat  favorable 
aspect   in   connection  witti  apneD.lee's  ca^e,    it   fairly  tends   to 
prove   the  averner.ta   of  his  oeclaration.      This   being  tr.tu,    the  court 
did  not   err   in  refusin/^  to  direct  a  verdict. 

It   ia  also   contended  that  the    verdict   is  ai^.tiinst   the 
manifest  wel,';ht  of  the  evidence.      In  this  connection,    it   is 
strenuously  insisted  that  appellee  was  ^':'j.iltj'^  of  contributory 
negll/;ence,    in  failing   to  have  his   bri^iit  lights   on   Ju&t  prior 
to   r.nd   at  the    ti.nie    of  Raid  collision, 

Appel3.ee  tetitif led  that  he    did  not  have   on  his   bri^t 
lights,   tut  ir.ad  on  his  diiomer  heddlights.     He  alao  testified  that 
at    the  time    of  the   collision  he  wf.s  driving  twe   ty-five   ailes 
per  hour;    that  he  did  not  see  appellant'e   truck  aitil  he  was 
unable    bo   avoid  the    collision.      He  further  tebtified  that  appellant's 
truck  had  no   li/.iit   of   any  kind    or   the    rear,    and  that   "at  the 
nioment  \7hen   I  vms  t^'/O    or  three   feet   in  back   of  triis   truck  or    ^uat 
a  momejit  prior  thereto,    thero  >vere  raaOh-'-nes  £oing  in  the   opposite 
direction,   with  lifhta.  " 

On  cross  examination,    appellee    testified:      "I   could  not 
see  how  tar  away  the  li^^its   of   the    closest  oar  were  immediately 
prior  to   the   tine    I  ran  into    the  ti-uok.      There    were  cars  going 
along,    one   after   tlie   other."     He   alsc    testified   that    "at  tuat   time 
(referring  to  the    tiiae    of  the    collision),    the  truck,    I   think,    was 
pretty  well   toward  tne  center   of    tiie   road.  " 

Three  witnesses   on  behalf   of  appellee   testified    that    they 
haJ.  "been    serving  as  police   officers  or  deputy  aiieriffs  at  a  boxxng 
match   that  had  been  held  at  Antioch,    a   few  ailes  north  of  where 
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ni  i  f^istar^jit   iitiJi  ioiiiiBY  jb  at  s^ucHireei   ,J&iiil  saw  L^i:'i&  A 
.  acq,s  Bjtrl^    ,*nom,T,j'Di;t    £)iaa   esisvei  oT      .008.,    lot  j-oBlIeqca  lo   xcvat 

.     .fio:^uoe6o•tq  Bi 

eiif   Ila  Ic   sccio  ©liJ'  d-fl  iiie^B  .bixn  ©cna/!>iv©  s'eeXIeqQa  lo  aaolo   od.& 
%la.o    ex   J I      .tfis.LlscjqB  ^:o  xft  iovb^  xii  •■^oi:.&*i9Vi  js   ij-oerr.  lis   c*    ,9on©i)iv« 

0*   af\^ei+  \iltlp1   &i    ,93/10  s'seJCenqs  iltiw  noicl-cemxoo   ni  d"09e[aB 

.itoxijtav  xj  toe'xl^  Oi*  ^^ciBL'I'e'i  nl  I'te  j-or:  fiisi 

S-t   t-t    ,£ioii3l-oe«noo   sJtdd"  nl      .et^neajrve  erf*  lo  tJ-rl-^.tsw  i^3elJ:^«g! 
,  ^^o.-tijcf±ic*noo  1c   ^0 lijjyi  B.8W  selleqer-  i^Oii.+  heie  tnni  Y^L&uosjneri.i& 

...olslIXco  Mbr  "to    ©iri*    anrf-  ts   f)nsi  o& 
Jnaiia    siil  ao   evBn  #ca  /jxi>    ©it  ?jBru+ •i>9.l:li^J3e:^   fverie^qA 
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the   collision   occurred;    that   ti.ey   left  Antioch  about  two  minutes 
after  appellee,    and  that  they  arrived  at  the   place   of  the  collision 
very  shortly  after   it   occurred;    that   they  Baw   the   lantern   in  question 
and   it  was  not   lit;    that   they  felt  of   the  globe   and    that   it  was 
odd.      Certain  of  said   officers   also  testified  that  the  globe  was 
smoked.     Appellaait's  driver  admitted  that  it  was  smoked  to   some 
eztent. 

Shaller,    the   ariver   of  appellant's  truck  testified    that 
the  rear  light  on  said  truck  was  not  working;   that  his  foreman  or 
boss  had   borrowed  a   lantern  ant    had  tied  the   same    to   a   stake   at 
the   rear  of  the  truck,    near  the   left  side;    that  the  lantern  was 
burning   just  prior  to  the  collision;    that  he   had  a  mirror  near  the 
driver's   seat,  which  disclosed  that  fact. 

Appellee's   testimony  that  said  truck  was  not   on   the  right 
of  the   center  of  said   pavement,    is  corroboiafced  by  the    two    of   the 
police  officers  above  mentioned,      ^iuendt  testified^     "With  reference 
to   the   cdnter  of   the  road,    the  left   rear  wheel  was   a  trifle   over 
the  black  line."     Klarkowski  testified:      "The    truck  was  standing 
over  the   black  line.      I  could  not   say  how  far  over.      It  was  over 
on  the  left  hand   side  as  he  was  going  south,    on  the  wrong  side 
of  the  road. " 

Appellee  was  further  corroborated  in  his  testimony  that 
there  was  no  light  on  the  rear  of  said  truck,   by  one   Marvin  Johnson. 
This  witness '  test:.fied  that  on  the  evening  in  question  he   had  been 
at  Antioch  and  left  there  between  11:00  and  11:30,    going  south  on 
Route   21.      He  was  asked:      "Did  you  that  evening,   while  headed   south 
on  Route   21,   have   occasi  n  to   see  a  large  truck  driven  south   on 
Route   21?"      This   question  was   objected   to,    the   objection  was   over- 
ruled ana   he  answered,    "Yes."     Ke  was  then  asked:      "V/as  there  any 
other  truck   on   that  road  within  a  period,    say  from  the   time   you 
left  the   Antioch  Palace  until  after  you  left  this  truck,    if  you  did 
leave   it,    that   evening?"     This   question  was   objected   to,    the    ob- 
jection was   overruled,    and   he    answered,    "No."     He  further   testified: 
"I  first   saw   the    truck   on  Route    21    just   as   I   crossed  the    St.    Paul 
tracks.      It  was  abo.t  200   feet  south  of  the    track.      I  had  already 
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passed  the  track.      The   first  time    I  saw  this  truck,    It  was   about 
20   or   25   feet   away  from  my  machine.      V/e  were   going  about   25   or 
40  miles  an  hour   at  the   tiae.      I  did  not    observe  any  lights   on  the 
rear   of   this    truck.      I  did  not   observe  any  red  light.      I  did  not 
observe  any  white  light,      as  I   suddenly  found  this   truck  in  front 
of  me   I  was  going  on  a  45-drgree  angle   that  turns  there.      ..hen  you 
get  across  the   track,    you  shoot    strai^t  soutii  again.      When  I 
swung  back   to    the  right   side   of   the  road,    my  lights  hit  the   truck." 

Appellee  testified  that,   at  the   time  of  the  collision, 
appellant's   truck  was  not  moving.      Shaller  testified  tia  t  as  he  was 
prooeedin.-  south  he   had  had   trouble  v/ith  his   engine;    that  he   was 
running  about  five  railes   per  hour,   as  he   expressed  it,    "  was  babying 
it  along";    that  at  tiaes   the  engine   would  get  hot  and   that  he 
would  have  to  stop  until   it      ould  cool  off. 

The   foregoing  in  substance   is  the  testimony  with  reference 

to  how  the  collision  occurred.      Counefel  for  appellant,    in  support  of 

his  contention,    that  appellee  was  guilty   of  contributory  negligence 

as  a  matter   of   law,    cites   Johnson  v.    Gustafson,    233  App.    216,    and 

Sugru  V.    Highland  Park  Yellow  fiaii   Cab   Co.,    2ol  App.    99/      In  Johnson 

V.    Grustafson,   supra,    the  appellate  court  of  the  first  district, 

and   in  the-  latter  case,   this   court  held  in  effect  that   the   provision 

for 
of  said  statute  with  reference  to  headlights  was/the  purpose   of 

assisting  the   driver  to    observe  what   is   ahead  of  him,    as  well   as   a 
warning  or  notice   to  oars  or  persons  coming  from  the  opposite  direc- 
tion. 

while   recognizing  the   principle   laid  down  in   thete   cases, 
we  must  also   keep   in  mind  the   provision  of    tiae   statute  which  req^uires 
the  driver     f  an  automobile,    in  ineeting  ot]:ier  cars  to  dim  or  ex- 
tinguish his   briglit  li^ts  when  within  250  feet   of  the    oncoming 
vehicle. 

The   ^iuestions    of  negligence,    contributory  negligence  and 
the   proxinate   cause   of   an   injury  are   q^uestions   of  fact  which   should 
be   left   to   the    jury  to   detern  ne .      i.lilauskis   v.    Terminal   R.    R.    Assn, 
28i    111/   547-557;    Elgin,    J.    &      E.    R.    Co.    v.    Thomas,    215    111.    158- 
161;    Wabash  R.    Co.    v.   Brown,    152   111.    484-488;    Bux  t.    Illinois   C.    R. 
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Go.,    229   App.    50-54. 

In  this   cace,    it  was  a   question  ot  fact  for    tbe    jury   as  to 
whether  appellee,    in  not  having  his   bright  li^ts   turned   on,   was 
guilty   of  negligence   contributing  to  said  co   lision.      Ine    Jury  were 
fully  warranted  in  finding  as  they  dia,    that  appellee  was  not  so 
negligent. 

It   is  next   insisted  that  the   court  erred  in  its  ruling 
on  the    two   q.uestions   above  set  forth,    propovinded  to   the    witness   John- 
son.     No   objection  was  made   that  these  (juestions  were   leading  or 
suggestive.      The  objection  was  general.      Said  testimony  was  compe- 
tent  as   tending  to  show   that   the  truck  this  witness  saw  was 
appellant's  truck,    and   that  the   same,   at  the   time  he   saw  it,  did 
not  have  a   tail   li^t   of  any  character.      However  that  may  be, 
this  witness  testified  at  considerable  length  on  direct  examination, 
without  objection,   with  reference   to  this   truck.      On  cross  examinaticriB 
counsel   for  appellant  went   into   the    transaction  q.uite  fully, 
developing  in  more   detail   all   of  the  facts  and  circumstances  tes- 
tified to  by  this  witness.      V/e  therefore  hold   that  appellant  is 
not   in  a  position   to   seriously  q_uestion  the  ruling   of    the    court 
in  this   connection. 

It   is  next   insisted  that  the  evidence   fails    to    show  negli- 
gence on  the  part  of  the  driver  of  appellant's   truck.      It   is   insist- 
ed that,   while  the   tail  li^t   on  said   truck  was  not  burning,   the 
lantern  in  question,   which   the   driver  of   said   truck  testified  vas 
lighted,    was  a  sufficient  compliance  with  said    statute. 

It  is  only  necessary   to   say  that  the   preponderance   of  the 
evidence   is   to  the  effect   that  no  light  of  any  character  was 
displayed  at  the  rear  of   said  truck. 

It  is  next   insisted  that  the   court  erred  in  it^    rulings 
on  the   instructions.      Five   instructions  were  given    on   the  part   of 
appellee  and   twelve   on  the    part  of  appellant.      It  is  insisted   that 
the   second,    third  and  fourth  instructions   on  behalf  of  appellee  were 
erroneous. 

As   to  appellee's  second    instruction,    it  is   contended   that 
the   court  erroneously  stated  to  the    J^iry  that  failure   to  have  a 
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red light  exhibited  from  the  rear  of  said   truck   was  negligent.      What 
said  instruction   in  effect    told   the   jury  w;  s,    that   if   such   light 
W88  not  exhibited   and  if   the    failure  to   so   exl-iibit  said  li^^t 
proximately  caused   the   damage   in  q^ueation,    then  appellant  was   neg- 
ligent. 

It   is   c  Iso    insisted  as   to  this    instruction  thtit   it  does 
not  correctly  set  forth  the    care   to  be  exercised  by  appellee.      Said 
instruction  r  ef era  to   the  care  re.^uired  of  appellee  as   "reasonable 
under    the   oircumstruioes.  "      The    instruction  does  rot   correctly  define 
the   care  req^^ired   of  appellee,   f  s   it  should  have  been    "due  care", 
or    "ordinary  care".      However,   appellant's  second  given  instruction 
contains   the  same  languid ge.      Appellant  is,    tiierefore,   not  in  a  posi- 
tion to  urge   this   objection.  ,» 

Said  instructioii  is  £-lso  cH'ticized  because   it  sets  forth 
certain  provisions   of   section  17,    chapter  9t)  a  of   Cahill'a   Statutes, 
with   reference   to    the    cnaracter   of   lights,    etc.,    wnioh  automobiles 
should  be   equipped  with,    the   contention  being   that   said  instruction 
lays  undue   emphasis  on  the   character  of   rear  light  an  automobile 
should  be   provided  with.      Appellant's  fifth  given  instruction  con- 
tains  the    sane   (iv.otation  from  said  statute.      It  is   therefore  not   in 
a  position  to  urge  this   objection. 

Appellee's   third  and  fourth  given   instruotione   are   as 
follows: 

"The  Court  instructs   the    jury  that  if  you  believe  from 
the  evidence  that  the  plaintiff  has  proven  his  case  by  a  preponder- 
ance or  a  greater  weight   of  the   evidence,    then  the  plaintiff  is 
entitled  to  recover,   and  you  should  find  the  defendant   guilty." 

"The   Court   instructs  the    jury  that   if  you  believe   from 
the   evidence   that    the   defendant   negligently  failed  to   provide  a 
red  lighted  rear  lamp   on  his   truck  and  that   such  negligent  failure 
so  to   provide  resulted   in  damage  to   the   plaintiff  while   iiie  plain- 
tiff was   in  the   e::ercise   of  due    care   for   his    own    safety,    then  you 
should  firid  the  defendrnt  guilty." 

It  is   insisted  against  instruction  no.    3  that  it  f  ils 
to  limit  the  ri^t   of  recovery  to    the   charges  of  negligence  set 
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forth  in  the   declaration.      There  was  no  conflict  in  the   oviaenoe 
with  reference  to   the   negligence   chargea.      This      objection  is   not 
well  taken. 

The   same    olojection  is  mAde  to   the  foxirth  instruction, 
and  also   that  it  over-emphasizes  the  i.iportance   of    ihe  absent   red 
light.      There   is  no  merit   in  this   contention.      The   court  did  not 
err  in  giving  said   instruction. 

It  is  also    insis ted^that  the  court  erred  in  refusing  ap- 
pellant's  sixth  refused  instruction.      i«.u  examination  of   this   instruc- 
tion discloses  that   it  is   the  same  as  appellant's  first  given  in- 
struction,  word  for  word,    eacdpt   that  the  refused   instruction  in- 
oludes   the   language    "as    charged  in  plaintiff's  declaration,"     Apel- 
lant  having  seen  fit  to   offer  two    instructions   of  practically   the 
same  character,    it  is  not   in  a  position  to   complain  that   the    court 
may  have  given  the    instruction  which  appellant   deems  less  favorable 
to   it.      Thompson  v.    Duff,    119   111,    226-227;    Korn  v.    Chicago  Ry.    Co., 
271    111.    329-3o5;    Sullivan  v.    Ohlhaver  Co.,    291   111.    359-36S. 

Finding  no  reversible  error  in  the  record,    the   judgment 
of  the  trial   court  will  be  affirrof  d. 

Judgment   affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DisTKiCT  [  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand   and   affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 


\ 


'at  a  term  of  the  appellate  court. 


un  and  held^lat  Ottawa,  on  Tuesday,  the  JFirs 
J^,  the  year  o:^  our  Lord  one  thousand  nine  Ihutv 


October,  in 
wenty-nine , 
within  and  for  the  Second  District  of  tl/e  State  of  VHinoisI 
resent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justic 
Hon.  THOMAS  M.  JETT,  Justice 
Hon.  NORMAN  L.  JONE 
JUSTUS  L.  JOHNSON 
FLOYD  S.  CLARK,  Sheriff 


rT,  Justice. \ 

fES,  Justice.!  ^' 

,  Clerk.      * 

255  I.A.  641^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
^M.      ?  to^*)   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Greneral  Ho.   8148 


Agenda  No.  40 


In  the  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.D.  1929. 


Nic  Wetzel,. 


appellee, 


TS. 


Fred  K.  Himpfer, 

appellant, 


Appeal  from  the  Circuit  Goxirt 
of  Lake  County. 


Opinion  by  Boggs,  P.  J. 

An  action  in  assumpsit  was  instituted  by  appellee  against 
in  the  circuit  court  of  Lake  County.   The  declaration  consisted 
of  the  common  counts,  accompanied  by  an  affidavit  of  claim.   To 
said  declaration  a  plea  of  the  general  issue  was  filed  by  appel- 
lant. A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  or  appellee  for  ?>3,249.00.   To  reverse  said  Judgment,  this 
appeal  is  prosecuted. 

On  October  5,  1929,  a  bb  motion  was  made  by  appellee  in 
tais  co\irt  to  strike  the  bil/of  exceptions  from  the  files,  on  the 
gro\md  that  the  same  had  not  been  filed  within  the  time  fixed 
by  the  court,   ifhe  record  discloses  tliat  said  Judgment  was  enter- 
ed on  April  6,  1929,  being  one  of  the  regular  days  of  the  tS&rola. 
term  of  said  court.  An  appeal  was  prayed  by  appellant.   The 
court  entered  an  order  allowing  said  appeal,  upon  filing  bond 
within  thirty  days  and  a  bill  of  exceptions  within  ninety  days. 
The  time  for  filing  the  bill  of  e±ceptions,  by  its  terras,  expired 
on  July  6,  1929.  «hile  it  is  conceded  that  the  bill  of  exceptions 
was  not  filed  within  the  time  originally  fixed,  appellant  insists 
that,  on  September  10,  1929,  at  a  special  May  term,  an  order  was 
entered  extending  the  time  for  the  filing  of  said  bill  of  exceptions 
to  that  date;  that,  pursuant  to  said  order,  said  bill  of  exceptions 
was  filed. 

A  trial  court  has  Jurisdiction  to  extend  the  time  for 
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filing  a  bill  of  exoeptiona,  either  at  the  term  at  which  the  judg- 
ment was  entered  or  at  a  suhseq-uent  term,  Rio,^er  v.  G.  &  E.  R.R, 
Co.,  E7a  111.  625-627;  ioley  v.  Boyer,  153  App,  613-615.  However, 
the  order  extending  such  time,  if  made  at  a  succeeding  term,  must 
be  entered  prior  to  the  expiration  of  the  time  originally  fixed, 
aults  V.  Siiults,  229  111.  42©-429;  Riohter  v.  G.  A  S,  R,  R.  Co., 
supra;  Foley  v.  Boyer,  aupra.   In  this  case,  tae  time  was  not  ex- 
tended  diiring  the  March  term.   It  does  not  purport  to  have  been 
extended  at  the  May  term  until  after  the  time  originally  fixed  for 
the  filing  of  said  bill  of  exceptions  had  expired.  Said  bill  of 
exceptions  was  therefore  not  filed  within  proper  time ,  and  the 
notion  to  strike  the  same  was  allowed  and  said  bill  of  exceptions 
was  stricken.  2binden  v.  DeMoulin,  243  App.  509-512;  Zbinden  v, 
DeMoulin,  328  111.  156-159;  People  v.  Rosenwald,  266  111*  548-556; 
Illinois  Improvement  &  Ballast  Go,  v.  He ins en,  271  111.  ^  23-25, 

The  errors  assigned  on  the  record  are  all  directed  to  matters 
which  must  be  shown  by  a  bill  of  exceptions;  in  other  words, 
the  errors  assigned  do  not  go  to  the  common  law  record.   Th^t  being 
true,  the  judgment  of  the  trial  court  must  be  affirmed.  Zbinden  v. 
DeMoulin,  supra,  513;  People  v.  Luoor,  317  111.  423;  People  v. 
Rosenwald,  supra,  556. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DiSTEicT  f"'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this^ — day  of 

^in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


/  / 


; 


/ 


AT  A  TERM  OF  THE  APPELLATE  COU^T, 


Begun  andrheld  at  Ottsrara,  on  Tuesday,  the  Fir 
>.   the  3^ear  of  our  Lord  one  thousand  nine  hundr 


ay  of  October,  in 
^d  and  twenty-nine. 


j  within  and  for  the  Second  District  of  the  State  of  Illinois: 
Pire3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  [Tustice 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAP.      0  t93n   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Niimber  8152 
ADOLi-H  KOCH, 


iippelleo 
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ILLINUIo    .  O'TEK   Am   Lia    T 
OOjai-ANY   (A  Croporation) 

Appellant       ) 


Agenda  ^O'    ^3 


Appeal  from  Circuit  Court 
of  Knox  County 


Hojgga,   f/  J. 


\ 


An  action  on  the  case  was  insltbuted  in  the  cicoult 
court  of  Knox  Opunty  by  appellee  against  appellant  and  one  R.  H. 
Stoner  to  recover  for  injuries  to  appellee  and  nis  automobile, 
alleged  to  have  been  caused  by  xhe  negligent  operation  of  appel- 
lant's automobile,  by  the  defendant  Stoner. 

The  declaration  consists  of  three  counts,  each  of  which 
in  effect  charges  that  R.  H.  iJtoner,  the  driver  of  appellant's 
oar,  as  he  approached  said  intersection,  was  driving  said  car  in 
a  southerly  direction  on  the  wrong  side  of  said  street  and  at  a 
nigh  and  dangerous  rate  of  speed,  and  that  he  negligently  failed 
to  slacjcen  said  speed  so  o.s  to  permit  appellee,  to  cross  said 
intersection  in  safety.  Each  of  said  counts  aver  due  care  on  xhe 
part  of  appellee  Just  prior  to  and  at  the  time  of  said  collision 
for  his  own  safety  and  the  safety  of  nis  automobile.   To  said 
declaration  as  finally  amended  appellant  and  said  Stoner  filed 
pleas  of  not  guilty.  Turing  said  trial,  said  cause  was  dismissed 
aa  to  Stoner.  A  verdlot  was  returned,  finding  appellant  guilty  and 
assessing  appellee's  damages  at  ^foOO.  A  motion  for  a  new  trial 
was  made  whereupon  appellee  entered  a  remittitur  of  ^A6 ,   reducing 
the  amount  of  said  verdict  to  ;3452.   Ihe  motion  for  a  new  trial 
was  overruled,  and  Judgment  was  rendered  on  said  verdict  against 
appellant  for  said  amount.   To  reverse  said  Judgment,  this  appeal 
is  prosecuted. 

The  principal  groiinds  relied  on  i'or  a  reversal  are: 
First,  that  the  verdict  is  against  the  manifest  vreight  of  the 
evidence;  second,  that  tie  court  erred  in  giving  appellee's 
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seooncL  Instruotlon. 

oouth  rrairie  and  east  aouth  streets  in  the  Ulty  ot 
Cralesburg  intersect  at  right  angles,  iralrie  street  running 
north  and  south,  and  South  street  running  east  and  west.   Both 
of  said  streets  are  paved  tor  some  distance  on  either  side  of  the 
inuerseotion,  and  there  is  a  street  oar  traolc  about  tne  center 
of  iTairie  street. 

About  i:ib  in  the  afternoon  of  March  1,  19ii6,  appellee 
was  ariving  west  on  south  street  toward  its  intersection  with 
Prairie  street,  while  k.  U  Stoner,  an  employee  of  appellant,  was 
drlTlng  sonth  on  Prairie  street  tov;ard  said  intersection.   In 
the  autoihobile  with  appellee  was  a  M.'s.  Steuard,    o  one  was  riding 
with  Stoner. 

Appellee  testified:   "I  was  driving  fifteen  miles  an 
hour  from  Kellogg  street  (first  street  running  north  and  south 
east  of  Prairie  atreet)  to  about  the  point  of  twenty  reet  of  the 
intersection,  I  started  to  slow  down  and  come  down  to  about 
five  to  eight  miles  per  hour  from  a  point  twenty  feet  east  of  tne 
intersection  into  the  intersection  ,  *  *  *  .vnen  he  (atoner)  got 
within  ten  feet  of  the  intersection  I  saw  that  ne  was  going  fast, 
about  thirty  miles  per  nour  he  vas  about  175  feet  from  the 
Intersection.*  *  *  i  didn't  see  the  a.toner  car  at  all  when  I 
was  twenty  feet  east  of  that  intersectinn.  ♦  *  *  ^Then  I  was  twelve 
feet  east  of  that  intersection  and  saw  Stoner  the  first  time,  he 
was  probably  EOO  feet  north  of  tne  intersection,  tnat  is  my  best 
Jud^ent." 

Mrs.  Steuard  testified:   "Mr.  Koch  was  driving  about 
fift  en  miles  an  hour  as  ne  left  Kellogg  street  going  toward 
Prairie.   K*oh  slowed  do-n  for  the  intersection  as  he   approaoned 
Prairie  street,   was  about  twenty  reet  rrom  trie  intersection  when 
he  began  to  slow  down,   vvnen  ne   began  to  slow  down  I  could  see 
up  Prairie  street  just  a  short  ways.  "^  "^  "^  ^ir.  Koch  was  not  going 
very  fnst  when  ne  entered  the  intersection,  about  five  to  eight 
miles  an  hour.   I  saw  Stoner' s  oar  ^vhen  he  c- me  to  within  twelve 
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feet  of   the   intersection.      His   car  was  probably  half  a  block   distant, 
north  of  Prairie   street  t nd   headed  south.      As  Kooh  drove  across 
the    intersectiuxi  ilr.    Stoner'a   car  kept   on  ooiiing  probably  thirty  miles 
an  hour  at  least.      He  did  not    slow  dovm  when  Kooh  was   oroesing  the 
str-  et   car   traoKs.    *   *   *  Koch  atterapted   to    gp   the   same   direction  that 
the   Stoner   car  was   driving.      He  was  not  allowed  to   do    tnat.      Stoner 
struck  us    just   then  ri^jht   even  with  the    seat  thct   I  was   sitting   in, 
on  the  right  side.  ' 

E,    Duden,    signalman   for  the  -tiurlington  Railroad,    testified 
that  as  he   was  proceeding  south  on  Prairie  street,    approaching   said 
intersection,   he  heard  the   crash  and   saw  the   cars   in  movement,   after 
he  heard   the   crash.      Ainong  other  things  he  testifiea:      "I  did  not  ob- 
serve Koch's   car.      It  v/as  hit  on   the    north  side,    about  the    cei  ter.    *   *   ♦ 
The  Stoner   car  took  a   glance  after  it  hit,    swung  around,    made    a 
deep   swing  of   about  thirty  feet  over  the  terrace,    over  the    sidewalk 
into   the  yard  about   ten  feet,    and  back   out   on  the   street    again  on 
South  Street   v\?here   I   seen  it   staiiding.      when  it  hit    the    other  car   it 
glanced  off  and  made  a  deep   swing  around,   then  over   the   curbing,    over 
the  terrace,    over  the    sidewalk,    and  I   presume  ei^t,    nine,    ten  feet, 
whatever  it  was.    *   *   *   The   Stoner  car  was  about  thirty  feet  \  est  of 
the   intersecti  -n  when  it   stopped." 

On  the   part  of  appellant,    R.   H.    Stoner,    the  driver  of 
appellant's  car,    testified  that  as  he  drove  down  Prairie   street, 
approaching   South   street,    he  was   ariving  fifteen   to   eighteen  miles 
an  hour;    that  as  he    approached   said   intersection  he    1   oked  both 
east  and  west;    that  as  he  looked  east  he    saw  appellee's  oar  approach- 
ing.   *   ♦  *   "I  v(as  about    twenty-five   or  thirty  feet  away  from    the 
north  line   of  the   intersection  and  the   Velie  coupe  was  thirty-five 
or   forty  feet   from  the   east  line    of   the    intersection.      At  t    is   time   when 
the   Velie  coupe  was  thirty  or  forty  feet  east   of  this   intersection 
it  was   being  driven  at  twenty-five  miles   an  hour.      The    speed   of 
the   Velie    coupe  did   not  at  any  time    slacken,    to   my  knowledge,    until 
the  CO.  lision  took  place.      The    collision  to   k  place    just  west   of   the 
street  oar  rails,    just  west  of  the    center  of  the    street,  and   with 
reference   to  the   center  of   South  street  it  was  about  the   center  of 
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the  street.    *  *  *  i  seen  him  coming  and   threw  my  car  to    the 
right,    and  we    struck  in   that   position.      Sort   of  V-shape.      I  turned 
my  cur   to   the  ri^t  when   I   saw   the    crash  was   inevitable,    and  tried 
so   to  get   out    of  his  way." 

On  cross  examination,    this  witneLS  testified:    "When  I 
saw  this   Yelie    I  was   thirty  feet  north  of   the    intersection.      I 
didn't  slow  down  any,   but   just  took  the    ordinary  course.      The   first 
thiiig  I  did  v>/hen  I   saw  this   car,    I  undertook  to   turn  to   the  right. 
*  f  *   I  could   see    the    oar    (Velie)    thirty   or   forty  feet  east    of 
the  corner. I   Judge  he  was  going  twenty-five  .niles  an  nour.    ♦  *  * 
I  claim  he  hit  me   on  the  right   front  fender  and  wheel.      At   the 
time    the   oars  actually  came   together,    my    car  was  about   two    or  two 
and  a  half  feet  west   of  the  west  rail,      I  didn't  know  anything  aboct 
the   cars   came  together.      I  lost   control  of   the   car. " 

Nels   Dimmitt   testified  on  behalf  of  appellant    that  he 
worked  for   the  Terry  Lumber  Company,    that  his   ofiice  was  a±i± 
situated  at  the   southeast  comer  of   the    intersection  of  South  and 
Prairie   streets;    that   "immediately  prior  to   the  time  of  this  colli- 
sion  I  was  at  the   north  window  looking  out   on   to   the   streets  tbere. 
I  saw  an  automobile  approaching  the   intersection  from  the  north 
coming  down  Prairie  Street.      It  was  the  one  driven  by    j?.    Stoner, 
I  saw  an  automobile  approaching  the    intersection  from  tiie   east 
on  South  street.      It  was  the   one  drivin  by  l/Ir,   Koch.      The    speed   of 
the   Stoner  automobile  as  it   came  south  to    said  intersection  was 
from  twenty  to  twenty-five  miles  an  hour.      And  the  speed  of    the 
Koch  automobile    as   it  went  west  toward  that  intersection  was  going 
twenty  to  tv.'enty-five   miles   per   hour.      They  were   both  approaching 
the   intersection  at  about   the   sa:ae  rate   of   speed,      ..hen   I  saw  the 
Stoner  automobile   operating  at  twenty  to   twenty-five  miles   an  hour 
it  was  fifty  to    seventy-five  feet  north   of    the   north  line   of   the 
intersection,    and  when    I   saw  the   Koch  car  operating  at   twenty  to 
twenty-five   .niles  an   hour   I  would   say   it  was   fifty  to    seventy- 
five   feet  ea.:'t   of   the   east  line    of   the    intersection.      Both  automo- 
biles were  about   the   same   distcjace  from  the    intersection." 
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ThiB  witness  further  testified  that  he  did  not   see   either 
of  the  automobiles  after   they  entered  the   intersection;    th  t  he 
heard   the    or  ash   but  did  not  go    out   to    vAiere   the    collision  took 
place. 

This   in  substance   is  the   testimony  on  behalf  of  both  of 
said  parties. 

The  testimony  being  shapply  conflicting,    it  was   a  ques- 
tion of  fact  for  the   Jury  as  to  whether  appellee  was   in  the  exer- 
cise of  due  care  and  as   to  whether  the   driver  of  appellant's  car 
was  guilty  of  negligence  as  chprged.      The  verdict  of  the    Jury  is 
not  against  the   raanifest  weight   of   the  evidence.      V/e   would,    there- 
fore,  not  be   warranted  in  reversing  the    Judgment   on  account  of   the 
evidence.     Bradley  v.   Palmer,   103  111.    15-88;    Vani-Ieter  v.   Lambert, 
104  App.    243wii49. 

The  instruction  complained  of  is  as  follows: 

"In  determining  the  weight   to   be  ^'iven   the    testimony  of 
a  witness,   you  will   take   into   consideration    tiie    intelli^^ence   of 
the  witness,    the  circumstances  surrounding  the   witness  at   the 
time  concerning  which  he    or   she  testifies,   his  or  her  interest,    if 
any,    in  the  event  of  the  suit,   his   or  her  bias  or  prejudice,    if 
any,    his   or  her  manner   on  the  witness  stfnd,    his    or  her  apparent 
fairnets  or  want  of  fairnecs,    the  reasonableness   of  his  or  her 
testimony,    his  or  her  means   of  observation   and  knowledge,    the 
character  of  his   or  her  testimony,  whether  negative   or   affirmative, 
on  any  fact,   ejid  all  matters  and  facts  and  circumstances  «hown 
by   the   evidence  upon  the   q_uestion  of  the  weight    to   be  given  his 
or  her  testiraoriy,    and  gives   to    etch  witness'    testimony   such  weight 
as  to  you^raay  seem  fairly  entitled  to." 

It   is  ui'ged  against  thia   instruction  that  the   court 
erred   in  stating  to   the    .lury   "you  will   take    into    consideration," 
etc.,    instead   of  saying,    "you  may  take    into  consideration,"   etc. 
While  we  are    of   tne    opiiiion    that  it  would  have  been  nore   appropriate 
to  have  used  the   v/ord   "niay"  ^'-et  the   use   of  the  word   "will"  does 
not   constitute  reversible  error.      lAeyer  v.    Mead,    83   111.    19-20;    C. 
B.    &  Q.,    R.   R.    Go.    V.    Pollock,    195   111.    156-162;    Chicago  Union 


I9si;f  iG   ees   toa  riib  eii  J-flxti-  J&Qllxd-se*  led^iul  HBen^iw  airiT 

:(ood-  aoxsllloo    6d&  Sierfr/'  >      ■  rf-ucT  ria-  b-tBBd 

'  z   xi^od  'lo  IXsrisd  no  ^nomi^se*   srfj-  ai   eonsiJ-atfwa  c.': 

-19::9  srf;l-   al   sba-  asIIsq^B  isiid'odw  o^  bb  ■^^:•^J(,   ©rfd"  lol  d-OB". 
sJ:   ^it'i.  rri-sv  t:-/  ,1*19511:360   lo  ■v;d"lxjjs  bbw 

tedxtevi    .V  t*d-9Ma/-3V    ;88'-gI    ,  £11   «0I'  ,i9c:.i.3'I    .y  xslii-rrS      .©OixeJaive 

9glll&#nx   ari?   ncisf-^iaMerjoo  oJiil  9.te.t  IIxw  .uo^  ,b3s;\ 
jtaond-iw   Siii-  sAxiilXTO'Iljoa  eeor; 

d"a«i3q.'  ^ashi^lff  erfo    r,o  lennjdf!".  -xsil  to 

'iteffliitlfi   TO  9vxc^3^9^i  'tedtsii^  tXaomltv 
nwojte  aeoriad-arauoiXi: 
siii  £i9Vl:!: 

X 
"  <  tiol*BieJ:x-y  00    o.;ti    ex.- 

.O.t-  .JJS'tttJjlP 


-6- 


Traction  Co.  v.  Yarus,  2iil  111.  641-643;  Deering  v.  Bari;alc,  E27 
111.  71-78;  El^:in,  J.  d  F..  uy.  Co.  v.  Lawlor,  229  111.  621-630; 
Illinois  Steel    Co.    v.    i(yi;ku,    102  App.    347-356. 

It   is  also    insisted,    that  tiiis    mstructxon   diiected   the 
Jury  to   take   into  coriB  ideration   "the    circumstancer   Eurrounding 
the  witnesses  at  the  time    conoerning  which  he   or  she  testified," 
etc.,    without  limiting   such   clrcviraBtances   to    those  disclosed  "by 
the    evidence.      While   the  instruction   is  not   as  carefully  guarded 
in  this   oonHection  as   it   should  be,    taking  the   instruction  as  a 
whole,    it   ii.;   not   seriously  objectionable.      Deering  v.    Baraedc, 
supra,    78. 

Finding  no  reversible    error  in  the  record,    the    judgment 
of  the   trial   court  will  be   affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  f"'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand  and  affix  the   seal  oi 

said  Appellate  Court,  at  Ottawa,  this—- -day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT    A  TERM  OF    THE  APPELLATE    ( 
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ber,  in 


B^gun  and  hel^  ai/Ojjftaw^t/j  on  Tuesday,  the  FirsJ 

i        th0  year  tf  6\iT   Eo^rd  one  thousand  nine  hi^dred  and  twenty-nine, 

wiAhin  and  for  the  Second  District  of  the  State  of  Illinois 
>re3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 

Hon.  NORMAN  L.  JONES,  Justice.   \ 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff, 


255  I.A.  641 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

"■^U   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8040 

Mary  H.  Glarey, 

Defendant  in  error, 
vs. 
WIl\)ur  J.  Hudler, 

Plaintiff  in  Error. 


AgducLa  45. 

Error  to   the   Circuit  Gottrt 
of  Winnebago  Cotmty. 


Jett,  J. 

Mary  H.  Glarey,  defenda^nt  in  error,  hereinafter  referred  to 
as  plaintiff.  Instituted  suit  in  the  circuit  court  of  Winnebago 
County,  against  Wilbur  J.  Hudler,  plaintiff  in  error,  hereinafter 
referred  to  as  defendant,  for  food,  drini:,  washing,  lodging,  chattels 
and  other  necessaries,  such  as  clothing,  furnished  to  Frances  Hudler, 
the  then  lawful  wife  of  the  defendant  Wilbur  J.  Hudler, 

A   jury  trial  was  had  with  a  finding  in  favor  of  the  plaintiff 
for  $594.00;  judgment  was  rendered  on  the  verdict  and  the  defeniant 
sued  out  this  writ  of  error. 

It  appears  from  the  evidence  that  Wilbxir  J.  Hudler,  the  defend- 
ant, and  Frances  Rummelhagen  were  married  in  Hovember,  1922,  at  St. 
Joseph,  in  the  State  of  Michigan.  At  the  time  of  t^eir  marriage  the 
defendant  was  of  the  age  of  17  years ,  and  Frances  Rummelhagen  was 
of  the  age  of  16  years.  After  their  marriage  they  resided  for  a 
short  time  in  Detroit,  and  then  went  to  Rocirford,  Illinois,  the 
home  of  the  plaintiff.  Upon  their  going  to  Rockford,  these  young 
people  Idred  with  the  plaintiff  for  about  five  months,  and  then  went 
to  California  and  resided  with  the  mother  and  sister  of  the  defendant. 

On  or  about  the  lEth  day  of  May,  1924,  the  plaintiff  wrote 
to  her  daughter  i£rs.  Hudler,  requesting  that  she  and  her  husband 
return  to  Roekford,  and  in  the  letter  enclosed  two  round-trip 
tickets  and  f20.00  for  expenses;  the  tickets  and  expense  money 
having  been  contributed  by  the  grandfather  of  the  wife  of  the  de- 
fendant.  The  defendant  refused  to  return  to  Roekford  from  Cali- 
fornia; the  wife  of  the  defendant  returned  to  Roekford,  to  the 
home  of  her  mother  the  latter  part  of  May,  1924,  bringing  with 
her 
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her  a  ro-und-trip  ticket  whlcn  was  cashed  In. 

The  wife  of  the  defendant  resided  with  her  mother  until  early 
in  Hovember,  1920,  at  whioh  time  sue  obtained  a  divorce  from  her 
husband.   The  evidence  further  shows  that  on  or  about  June  7,  1924, 
a  short  time  after  his  wife  returned  to  nockford,  the  defendant 
wrote  her  a  litter,  and  among  other  things  said  "Keep  track  of  the 
money  your  mother  gives  you,  and  some  day  we  will  pay  her  and  your 
grandpa  back."  At  the  time  his  wife  returned  from  California  to 
Rookford,  the  defendant  was  out  of  employment  and  had  no  f\mds, 

Thereafter  the  relations  between  the  defendant  and  his  wife 
became  cool  and  more  or  less  estranged,  oorrespondenoe  was  less 
fre(iuent.   In  ¥ebiniary,  1926,  a  few  months  after  the  divorce  had 
been  obtained  by  his  wife,  the  plaintiff  brought  this  suit.   The 
first  notice  the  defendant  had  that  the  plaintiff  intended  suing 
hia,  or  making  any  demands  upon  him  for  compensation,  came  through 
the  attorneys  for  the  plaintiff. 

The  plaintiffs  declaration  was  based  upon  the  common  counts, 
with  an  Affidavit  of  claim,  stating  that  the  claim  was  for  food, 
washing,  lodging,  chattels,  and  other  necessaries  furnished  by  the 
plaintiff  to  her  daughter,  Frances  Hudler, 

It  is  insisted  by  the  defendant  that  the  court  erred  in  refus- 
ing to  admit  in  evidence,  a  letter  written  by  the  plaintiff  to  her 
daughter  and  son-in-law,  prior  to  her  daughter's  return  from  Cali- 
fornia.  The  letter  in  CLuestion  suggested  to  the  defendant  that 
as  JDKX  he  was  out  of  work,  he  might  come  back  to  Illinois,  and 
get  something  to  cLo  here;  that  she  thought  it  was  the  best  thing 
to  do  because  Frances  and  her  husband^s  people  were  not  getting 
along. 

She  said  for  the  defendant  and  his  wife  to  tell  the  defendant's 
people,  with  whom  they  were  living,  tnat  she  promised  to  treat 
Wilbur  as  good  as  she  could;  she  would  watch  him  and  keep  him  in 
good  company,  and  hoped  they  both  accepted  the  fare  home  and  come 
home  Just  as  soon  as  they  could. 
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The   letter  in  question   is   an   invitation  to   the  defendant  and  his 
wife,   by  the   plaintiff,    to   come   and  live  with  her.      She  stated 
that   she  had  bought  a   new  bed   for    thera,    and   that  she   lived   in 
a  good  neighborhood.      The   letter  suggests  defendant   and  his  wife 
tell  IAtb,    Oeier,    the   mother  of  iludler,    she    thinks   it   the    oest 
thing  to    do.      It   ia  apparent  from  this    letter,    plaintiff  felt 
it  was  beat  to  get  her  daughter  away  from  California  because 
of  the    friction  between  her  daughter  and   mother-in-law. 

In  view  of   the   state/  of    ttie  record,    we  are   of    the 
opinion   that  this  letter  should  have  been  admitted,    as  bearing 
upon  the   circumstances  under  which  the  daughter  of   the  plaintiff 
returned  to  Rookford. 

The  defejicant  offered  in  evidence  a  letter  written 
by  the   plaintiff  to   Mis  a   Clarinda  Ludler,    dated  2*Iay  10,    1924. 
The  plaintiff  identified  the   latter  and  admitted  it  was   in  her 
hand  writing.      In  the  letter,    among  other  things,    she   said    "If 
you  people   can  cone  back  to   Rockford  and  find  one  person   that  I 
have  ever  run  Wilbur  down  to,    I  would  like  you  to   do  it.      I  always 
praised  him  to   the  highest;    I  have  always   tried  to  treat  hira  right; 
I  have   invited  him  to   make  his  home  with  me;    I  iiave   offered   to 
do    all   I  can  tor  them;    I  have  even  offered  to  pay   one    of  their 
fares  back  to   Kockford;    as  he   was  laid   off  and   didn't  have  work; 
I  have   offered  to    buy  Frances   clothes,    as    she    is  naked".      Further 
on   in  the    letter  she    also  said,    "Your  people    don't  want  her   in 
your  family,    I  am  willing  to   take  her  back.      Tell   V/ilbur  as  long 
as  he  don't  love  her   and  don't  want   her,    tell  him  her  motxier   does, 
and  tell  liim  to  go   on  through  life,    to  be  a  good  boy."      It   is 
M±xtx  evident  from  this  letter  that  the    plaintiff  invite.,    the 
dtfendant  and  his   wife  to  make  their  home  with  her.      She  had 
offered  to  pay,    in  part,   the    expense  of  returning  to   Rockford. 
The    tone  of  the  v;hole  letter   is    that   jf  a  woman  who  was   endeavor- 
ing to    relieve   the   unfortunate    situa'oion  in  which  these  two   young 
people   found  themselves. 

Wo    expr:. ssed  contract   is   shown  to  exist   between   the 
plaintiff  and   defenmnt,    £jid   whether  or   uut    there  was  an  implied 
fsontmnt  flenendfl   \innn   the  facts,    ciroumstances ,    and   relationship 
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of  the   parties.      It  appears  to   us    that   both   of    these   letters 

siiotLll  have   been  admitted.      It   is  urged  by  tne   plaintiff  xhat 

t 

the  statement  of  zhe   defendant  in  nis  letter  to  his  wife, 

telling  ner  "Keep  traoic  of  the  money  your  motner  gives  you,  and 

some  day  .ve  will  pay  her  and  your  grandpa  baoK,"  ^<iiarrants  a 

reoorery  against  tne  defenoLant  for  food,  washing,  lodging,  etc. 

It  Is  contended  by  the  defendant  tnat  it  was  not 
nis  intention  to  pay  board  for'^  nia  wife,  ana  tnat  the  mother' 
did  not  expect  pay  therefor.   Ihe  statement  of  tne  defendant, 
made  in  his  letter  to  his  wife,  should  not  be  extended  beyond  its 
ordinary  and  usual  meaning,  even  though  defendant  may  be  lieble 
for  actual  money  loaned  to  his  '.vife,  .or  "paid  out  for  ner  ax  ner 
reiiuest,  for  clothing.   It  certainly  should  not  include  board, 
or  other  incidental  expenses  in  connection  with  her  living  with 
the  family  of  her  mother. 

In  passing  it  is  proper  to  say  that  at  the  tine 
of  the  deoreo  of  divorce,  the  defendant,  who  had  come  into  the 
possession  of  some  property  after  his  wife  nad  returned  zo   her 
mother,  paid  to  nis  wife,  about  ^2000.00  in  settlement  of 
their  property  rights. 

Owing  to  the  failure  to  admit  the  letters  in  question. 
In  evidence,  and  ror  the  reason  that  the  verdict  is  excessive, 
the  oaiuse  will  be  reversed  and  remanded,  which  is  accordingly 
done . 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  f""  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  AppeUate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  ot 

said  Appellate  Court,  at  Ottawa,  this^ ^^7  ^^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty-- 


Clerk  of  the  AppeUate  Court 

(537B1— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE 


otober,  in 

enty-nine , 


Begun  and  held  at  tDttawa,  on  Tuesday,  the  F 

/the. year  of.  our^ord  one  thousand  nine  h%ndij«fd  and  t\ 
within  and  for  the  Second  District  of  ttfe  State  of  Illinois: 
Pre3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice 
Hon.  THOMAS  M.  JETT,  Ji^stice.   ■ 
Hon.  NORMAN  L.  JONES,  Justice.  \ 
JUSTUS  L.  JOHNSON,  Clerk.       \ 
FLOYD  S.  CLARK,  Sheriff. 


\ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN,      3   fQ?o      ^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8112 


Agenca  ZO, 


THE  PEOPLE  OF  'I-Hll 
STATS  OF  ILLINOIS, 

Defendant  in  i^rvor. 

-va- 

JOSFJPH  GillVL'TTI, 

Plaint i if  in  Error. 


SiJiOH  TO   Tiin   CIRCUIT   COURj 
07  MCHENRY  COUNTY 


Jett,    J. 


Joseph   Grivettit,   Plaintiff  in  Error,   v?a8  indicted 
by  the    ^Tand   ^iury   of   the   County  of   MoKenay,    i'oi    a    Bup_  osed 
charge   of  mayhem.      A   Jury   trial   vvas   had   rocultiji^,    iu  a   finding 
against  the    plaintiff   ii:  e.ror.      Motions  for  e  new  trial   axii 
in  arrest  of    judg^nent  -//ere  made,   denied,    and   jud^'neiit   ,vaa 
rendered  upon  the  verdict   of  the    jar;-.      /^laictiff   in  error 
was   fined  One   Thousand  Dollars,    and    senter.ced  to   the    Illinois 
State  Farm  at  Vandalia,   for  a   period  of   one  year,    and  to  stand 
committed   to   said   Stute  Farm,    •:ntil   the    find  and  cjata  wei-e   paid. 
A  number   of   reasons   are  a^^si^;ned  for  a  reversal  -if   the 
gudg.Tient.      Owing  to    the  view  we    teJce   of    the   case,    it  v-ill    only 
be  neoeaaary  to   oonaider  one  asaicJ^i'^ent ,    tnat   1b    1iiat  the  ooaxt 
erred   in  failing  to    c^uush  the   beji-.nd   county  of  the    indiotment. 

Tae   ind j-ctiient,    as   ori^:inally  returned,    contained 
two  counts,    the   first   of  v-hich  vas   quashed  by    the   trial   court. 
The   case  was    tried   on  the   second   co'int.  which  ros.ds  as  foll.ws:- 

"And  the    ^rand   Jurors,    chosen,    selected   mrl    sworn, 
In  and   for  the    County   of  MoHenry,    in    the   ns.Eie    and  by  the  authority 
of  the   i'eople   of   the    State   of    Illinois,    upor   their  oaths   aforesaid, 
do   further   present    that   one  Joseph  Grivetti,    late   of   the    County 
of   MoHenry  ana  State   aforesaid,    on   tiis   to-v;it,    24th  da,-,-   of  if'ebruary 
in  the  year  of   our  Lord,    one    thousand  nine  hundrea  and  twenty- 
eight,    in  a   certain  room  in  8   house  located   on  a   fain  owned   by 
one  Melvin  Lillibridge,    in   tlie   County  and   State   aforesaid,    in  whicfa. 
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there  were  divers  persons  present,   and  the  said  Joseph  C^rivitti, 
with  m&liciouB   intent,    one,    VYillieja  Lianaoher,    then  ano.   there   to 
mai'n  and  diai'ittiire,    in  and   u^^jn   cne    said   v/illia:a  Llanact.er  fel- 
oniously did  make  an  asouuJit,    ar.d    with  -naaioioia   latent,    aid    then 
and   there  bite,  with  ids    toeth,    tiie  uute   of  the   said   "iliiaiB 
Liamacher,    in  tiarmer  as  afore c-^id,    the   B&id  '.Villiam  Liams-cher, 
to  maim  and  disfit'^re,    contrary  to    the   for-a  of   the   Statute   in 
saoh  oaae  nuido  and  i;rovided,   tnd  against  the   peaf3e   and  dignity 
of    the   sane   People    of    the   State   of   Illinois." 

The   statute   on  whicn  the    indictrient  y/as  hased  provides ;- 
"VThoever,   with  nalicioua   iixtcjit,    to   raaiu  or  diafi^',ure,    outs   or 
maijas,    t?ie  tongue,    puts  out   or  destro.ys  an  eye,    outs  or  tears   off 
an   ear,    outs,    slite,    or  'autil:.tes   the   nose   or  lip,    cuts   off  or 
disables  a  limb  os.'  other  member  of   another  perj-cn,    shall   be 
ifnprlsoned   in  the   penitentiary  rot   less   than  one,   nor  more  then 
twenty  years,    or  fined  not   exofted.'.nc    "?-,000   rnO    confined  in  the 
county   jail,    not   exceeding  one   year." 

It   is  the   contention-   of  the   pl;ilntiff  in  error  that   the 
indiotraent   djes   not   charge    the   offense   of  ruayhem.      In   tnat 
View  we   concar.      The   .aost  that   can  be    ssid  of   the   second   count 
is   that   the    plaintiff   in  ex't'or  hc.d  a  maliciou.«    intent   to    maim 
and   disfigure  the   complaining  witiiots,    and   with    nalicioixs    intent 
to  bite  his   nose.      The    indiotiient   f^^ile   to   ehe.c-fje    tiiat   the 
plaintiff  in  error   out,    slit   or  /autilated    tine  nose   of    t}ie 
proseouting  witness.      That   is   the   c'ist  of   the   offense  as   provided 
by  the    statute. 

The   defendant   in  error  relies  upon  People   vs.   Yaskauskas, 
E68   111.    i328,    to  sustain   the   second  count   of   t-ie   iadiotment .        The 
indicti.ient  returned  agr.inst  the   plaintiff   in  error  does   not  con- 
tain the   allegations    or  averaenta,    as  found    in  the    esse  relied 
upon  by  the   defendant   in  error.      Upon  reading  the   indictment  as 
reported  in  the  Yuskauskaa  care,    it   is  readily  seen  that  it 
charges   an  offense  under   the   section  of    the    Statute   in    CLuestion. 
It   is    charged  in  that  case   that  the  defendant,    "with 
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foroe   and  arms  did  then  and  there  unlawfully,   maliciously,    and 
feloniously  make  an  aaauult  in   and  upon  one  Katerina  Yuekeusliaa,*** 
with  the  unlawful,    aulioioua  and  felonious   intent  to   then   -^no.  there 
maim  t  nd   diafif-urc   the    eaia   Kutarma  '/ufjkauakae,    ***  with  the    teeth 
of  uiia,    ths   Efiid    .'illern  Y'id^a\iBkaR ,    did  then  and  there  unlawfully 
ana   feloniously  'autil^.te    xhe   uiso   of   sail  I-Tatarina  Y-atkauakas, 
***  v/ith  tne   unlawful,    felonious  and   'aalicious   intent   to   then   and 
there   and  thereby,    and   in   the   lOLiunei   aforesaid   unlawfiolly,    rnal- 
Iciously  and  felouicasly   21a ina  ai'id  disfimre   the    e.-^-id  Katfcrina'. 
Yuskauskas, " 

v/e    therefore   conclude   thtt   the   cecond   count    of    t)B 
indict'nent,    on   v;hich   pltirtiff  in  error  vas  triea,   failed   to 
charge  the    offense   of  Tis-yhem,    and   the    Judgment   of   l;he   ciz-ouit 
court  of  McEenry  County  is  reversed. 

Jud^-ment  reversed. 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  |  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  tiie  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the   seal  ot 

said  AppeUate  Court,  at  Ottawa,  this- day  o^ 

^in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clerk  of  the  AppeUate  Court 

(53761— 3M— 7-27) 


^ 


AT  A  TERM  OF  THE  APPELLATE  COUIT, 


Begun  and  held  at  Ottawa,  on  Tuesday^  the  Firsj^^ay  of  October,  in 
tjae  year  of  o;ar  Lord  one  thousand  In  ineyl!mndre<^  and  twenty-nine, 
.-V /within  and  for  ti^Second  DistriGj|»'^of  the  Stat^  of  Illinois: 

"Prtesent--The  Hon.  FRANKLIN  H.  BOGGS ,: Presiding  Justice. 

i  \ 

Hon.  THOMAS  M.  JETT,  Justice.         \ 

Hon.  NORMAN  L.  JONES,  Jubtice.         \  \ 

JUSTUS  L.  JOHNSON,  ClerlJ. 

FLOYD  S.  CLARK,  Sheriff.|      25  5  I. A,  642 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
^/1/V  Pn  'ths  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen*  No*  8079  AgvadLa  Tfo.  4, 

In  the  Appellate  ^onrt 
of  Illinois 
Heoonl  Dlstrlot 
Ootober  Term,  A.D.   1929, 


Harry  B.  Brown,  Administrator 'of  >^^ 

the    .state  of  Catherlna  Prown, 

deoensed. 

Appeal  from  the    .Iroult  "Tourt 

▼s 

^  of  La  Salle  bounty* 

The  Chloaf:o,   ^ook  Island  & 

Patfiflo  Hallway  Company,  a 

oorporetlon, 

appellant* 

Opinion  by  Boffgs,  P.  J. 

An  aotlon  on  the  oase  was  Instituted  by  appellee  n^lnst 
appellant  In  the  olroult  oourt  of  La  Salle  County  to  rooover  for  the 
death  of  appellee's  Inte  itate,  allef^ed  to  have  been  oaused  by 
negllf?enoe  on  the  part  of  appellant*     The  deolaratlon  oonsists  of 
three  original  oounta  and  one  additional  oountp. 

The  first  ooTint  oharges  thnt  Aurora  street  in  the  olty  of 
Itforsellles  Intornseots  appellant's  tracks  at  right  angles;   '^that 
the  defendant  oaused  a  vmmlnf;  bell  to  be  pleoed  near  said  oross* 
In^,   to  bo  runf:  when  trains  were  approaohlng,   and  provided  a  oross* 
ing  flAgBKin,  who  should  ♦  ♦  *  warn  persons  of  nrproaohing  trains; 
that  It  was  the  duty  oi'  defendant  to  f^lve  duo  warning  of  the  approaoh 
of  trains  tovrrrd  said  oroeslng  by  rlni>;lng  the  bell  or  blowing  a 
whistle  for  at  least  eighty  rods  from  suoh  crossing  and  continue 
the  saae  until  sold  crossing  vras  reaohed,   and  to  aause  Its  nlgnal 
bell  to  be  rung  and  to  provide  that  the  flagiaan  give  dtie  notice  to 
persons  ajproaohing  said  croesimr;   that  It  was  the  duty  of  the 
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defendant   to  oause  Its  trains  to  be  ran  at  a  reasonable  rate  of 
speed  and  Its  fassMiger  trains  not   to  «xoeed  ten  miles  per  hour; 
yet,   tho  defendant  nofcleoted  all  of  siniA  duties  and  oarelesaly 
and  negli^ntly  in  the  nighttime  of  the  day  aforesaid,  at  the  hour 
of  seven  o*oloo]c  P.   H.,  operated  one  of  its  passen/rer  trains  wester- 
ly alonf;  Its  said  traolca  over  and  upon  said  AvJiotb.  street  et  a 
hich  and  dangerous  rate  of  speed,   *  *    "  without  *        *  blowing  a 
whistle   or/mnglnf?  ©  bell,  for  a  distanoe  of  eirhty  rods  from  said 
oroosin^,  and  failed  to  have  Its  fla^MUi  attending  said  orossinf:,   " 
•to« 

The  ssoond  oount  is  based  on  a  oharge  of  f;eneral  nogligenoe. 
Tho  ishird  oount  ohargea  a  want  of  "due  notioe  and  vramin^  of  the 
approach  of  said  train,  and  on  aooount  of  the  absenoe  of  the 
flagman, "  eto*     The  additional  count  o barges  wilfQ.1  and  wanton  oon- 
duot  on  the  part  of  appellant  in  the   operation  of  its  said  train, 
eto. 

To  said  deoloration  appellant  filed  a  plea  of  the  general 
issue.     A  trial  was  had,  result in;^  In  a  verdist  and  Judgment   in 
favor  of  appellee   in  the  sua  of  ^,000.     To  revsrse  said  Judgnent, 
this  api)eal  1b  proseouted. 

Appellant's  railroad  oonsists   of  two  main   traoks,   running 
In  an  easterly  and  ^wsterly  dirootion   through   said  oity  of  yflrseilles, 
whioh  traolos  nre  praotioally  straight  for  several  miles  on  either 
side  of  said  oity.     The  northerly  traolc  at  the  Autera  street  cross- 
ing Is  tho  west  bound  traolc,  and  the   southerly  la   the  east  bound. 
Aurora  strset  runs  north  and  south,  and  interseots  said  traoks  at 
Ti^t  an^es,    some  400  feet  east  of  appellant's  depot.     Main  street, 
the  first  a  tree t  west  of  Aurora  street,   is  some  400  to  450  feet 
west  of  said  dopot.      /ashington  street  in  said  oity  runs  east  and 
west  perallel  to  and  about  55  feet  north  of  appellant 's  railroad 
traoi!B.     On  the  east  side  of  Aurora  street  is  a  plank  sidewalk,   fits 
feet  .'ide,   for  jpo^^strians.     There  is  a   orossing  bell  loor.ted 
south  of  the  east-bound  trsok  and  west  of  Aurora  street,  whleh  is 
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operated  by  a  bsttery.     A  flA/9aan*s  shanty  stands  six  fsat  east  of 
the  sldswallc  and  eight  feat  north  of  the  north  rail  of  the  wast-> 
bound  traolc*     '^t  the  tlae   In  question  the  flafpsan,  whose  naias  was 
Ross*   li?8t  his  life  in  attempting  to  resoue  appellee's  intestate* 
As  ono  epproaohes  the  traoks  on  Aurora  streot  from  tho  north,   there 
are  no  obstruotiono  to  the  view  either  to   tho  vest  or  to  the  east, 
•xoept  said  flai^an*s  shanty. 

The  deoedent,  "lathe rina  Brown,  seventeen  years  of  asa» 
with  her  sister  l&roellA,  a£?sd  twelve  years,  lived  north  and  east  of 
Aurora  stroet.     On  tho  evenin/i?  in  question,  the  deoedent  and  her 
sistsr  started  fron  their  home  to  the  Cozy  i^eatre,  looat'ed  on  !ttiin 
street,  south  of  said  traolcs*     They  wallced  west  on     ashington  street 
to   the  Sast  side  of  Aurora  street,  thenoe  south  to  said  txaolcs, 
where  appelloe*8  intestate  was  struok  and  killed  by  an  eni^ine  on  the 
west-bound  traolc* 

It  ia  first  contended  by  appellnnt  th"t  the  oourt  erred  in 
refusing  to  exclude  the  evidenoe  and  direct  r  verdict  in  its  favor 
at  the  close  of  appollee*s  evidence.      It  is  insisted  that  said  evi- 
denoe,  talaen  as  true,  with  all  rMisonable  inferences  to  be  drawn 
therefrom,  does  not  fairly  tend  to  prove   the  averments  of  appellee's 
declaration* 

e  are  not  prepared  to  say  that,   on  a  motion  to  direot  a 
verdict,  appellee's  evidence  does  not  fairly  tend  to  prove  the  aver- 
ments of  the  nef;li^ence  counts* 

A  seperate  motion  was  made  with  reference  to  the  willful 
and  wanton  count*      In  support  of  this  count  appellee  insists  thnt 
the  speed  of  tho   train  was  exoessive;   that  there  was  a  failure  to 
blow  a  whistle  or  sound  a  bell;  that  the  crossing  bell  was  not  ring- 
ings  that  the  flagman  was  not  In  the  performance  of  his  duties; 
and  that  the  train  was  being  operated  wi   h  a  dim  headlight;   thnt, 
from  these  facts  anl  oirctuastances,  tho  Jury  would  be  warranted  in 
finding  thpt  appellnnt  was  guilty  of  willful  and  wanton  conduct* 
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MovgRn  Yoan^,   In  behalf  of  appellee,   teatlf  led  that  on  the 
nlf:ht  In  question  he  was  employed  at  an  oil  filling  atatlon  about 
150  feet  north  of  said  traoks  and  some  SOO  feet  west  of  Aurora 
street}    t>v\t  he  was  waiting:  on  n  oustomor  and  did  not  notloe 
either  train  oome  In;  thnt,   from  the  dlatanoe  tho  west-botrnd  engine 
was  standini;  west  of  Aurora  street,  ho  judged  thRit   it  had  been 
xninnlng  £5  to  30  miles  per  hoar  at  said  orossln^.     On  motion,   the 
toatlmony  of  this  witness  with  refereroe  to  the  speed  of  said  train 
was  strlolcen*     He  further  testified  that  he  did  not  reoall  whether 
or  not  he  heard  the  whistle;   that  he  was  busy  around  the  station 
and  did  not  pay  any  attention  to  tho  train  until  he  saw  It  stopped 
short  of  the  station* 

■Agnes  0*Hell  testified  thnt  she  lived  about  o  blook  east  of 
Aurora  street,  and  sosothlng  like  500  to  600  feet  north  of  appel- 
lant's traoloEi;   thfit  on  the  nl/;ht   In  qitestlon  she  was  in  her  kltohon, 
washing  dishes,  and     '^dld  not  hon.r  any  train  whistle  for  any 
orossln/r  within  half  an  hour  before  '*  the  aooldent. 

James  ler  testified  that  h»  lived  100  feet  north  of 
appellant's  traoks;  that  on  the  nlrht  In  c^xiestlon  he  was  at  hoaw 
and  "I  was  sitting  In  the  living  room,  on  the  south  side  of  the 
house,  six  or  el^t  feet  from  the  sidewalk*  I  did  not  hear  any 
train  whistle'* t  tfef^t  he  went  down  to  tivB  oroaslng,  and  the  west 
bound  train  was  standing  on  the  traok,  with  the  la  t  oar  of  the 
train  on  the  orosslng  and  the  engine  about  nt  the  depot. 

Janes  Mltohell  testified  that  on  the  nlf4it  In  Question  he 
was  near  the  depot,   waiting  for  the   train)    that  ho  heard  both 
trains  ooao  in  but  did  not  know  how  fast  they  were  running;     "I 
was  looking  at  the  headlight  of  ttio  east  bound  train*      "hen  the 
train  baok  of  me  blowed  I  did  not  look  baok  beoause  I  looked  at  the 
station  to  see  If  I  would  be  In  the  olear*     "hen  the  light  brighten- 
ed tgp  I  looked  baok  and  I  saw  a  lantern  go  out  like  th?)t  «— I  saw  a 
kid  run  like  that,  and   I  saw  the  lantern  go  out  like   that*"     This 
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wltnaas  t«8tlflo&  that  at  the  time  of  tho  trial  he  was  eaployed  by 
appellant  as  a  oroealnf  watohisan.     On  oroaa  examination  he  testlf  le& 
that  he  heard  the   west-hound  train  whistle,  more  than  onoe;   that  the 
west-boxind  train  stopped  with  Its  en^lmi  a  little  bit  east  of  the 
station* 

■aroella  Brovm  testified  that  she  and  the  deoedent  on 
the  nl/;ht  In  question,  left  their  home  about  7:10,   to  jiro  to  the 
Cosy  Theatre,   on  i%.in  street,  south  of  appollant*s  traolcs;   that 
they  wsnt  south  from  their  home  ma.  to     ashlnfrton  street,   then  west  on 
vashlngton  to  Aurom,  and  south  on  the   sidswaUc  on  the  east  side 
Of  .Aurora}   that  In  orossln^    'ashin^ton  streett   Catherine  got  a 
eooplo  of  steps  ahead  of  her.      "^^fter  I  ^ot  on  to  the  east  side  of 
■Aurora  street  X  loolced  east  to  see  If  any  train  was  oomln^,  and 
there  was  none  oomlnf?.     7hs3ra  was  a  train  ooalng  from  the  west.       e 
wallced  on  until  we  got  to  a  few  feet  from  tho  orossin^  and  then  a 
train  same   from  tho  east.     I  did  not  see  any  fla^nan  there  before   I 
saw  the  train*     1^  sister  wls  about  two  steps  ahead  of  me*     I  look- 
ed, and  I  saw  the  train  oomin^— it  was  almost  there,  and  somebody 
with  a  green  lentern  ran  out  of  tho  shanty*     Be  went  behlnl  nae  and 
I  tumsd  and  ran  baolc*     1  did  not  see  aqy  flagman  before  thrt  time* 
I  did  not  hear  the  train  whistling  or  any  bell  run^*      I  did  not  hear 
any  bell  ringing  at  the  crossing*   *   ♦  ♦     i  na  not  see  ray  sister 
after  I  saw  this  train*     She  was  hit  by  the   train*      I  did  not  see 
the  train  hit  her*" 

This  witness  furtl'ur  testified  that  the  oroasin^  bell  at 
the   Aurora  street  oroasing  did  not  ring  that  nl^ht;    there  is  an 
eleotrio  lifrht  at  Aurora  and  >'aahIn^on  streets;  that  it  was  not 
bxxming,  and  that  it  was  a  dark  ni^i^t* 

This  was  8U>>3t«tntle.lly  tlie  evldenoe  offered  by  appellee* 
This  evidence,   taken  as  true,  with  all  reasonablp  inferences  to  bs 
drawn  therefrom,   does  not  tend   to  prove  willful  and  wanton  conduct* 
Illinois  0.   R.  H.   ^0.  V*  Lenler,   202  111.  624;  Heidlnreloh  tr.  ?remer, 
860  111.  439;  Thrown  v.   Illinois    ^ermlnal  ::o.   215   A  pp.  454?  ""emler 
V.    Illinoia  Central  R.  R.   'lo.,   215  App*  454;   Rlohardson  v,  ^ranklin 
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E3fl  ApJ)»  440-447.      In  BrcKwn  v.    Illinois  Terminal  Co.,   «upra,   the 
oourt  afr  paff*  331  aaya: 

"A  wllirul  or  imnton  injury  ntiat  h^ve  boen  Intended,  or 
the  aot  maat  hnre  boon  oommltted  imder  o  IronjoB tanooa  ozhlbltlni;  m, 
rooldaaa  dlaragard  for  the  anfaty  of  othara,   3U3h  aa  a  fbllura, 
aftar  knowlod/^  of  the  impending  danger,  to  axerolna  ordinary  oare 
to  preront  It,   or  a  failure  to  disoovor  the  danger  throu^  noftllgeno* 
or  oaralassneas  v^en  It  oo^ild  have  boon  dlaoovered  by  the  exerclae 
of  ordinary  oaro." 

"ivt  oourt  therefore  erred  in  fallln*^  to  dlreot  a  yerdlot  on 
the  willful  and  wanton  ooont. 

It  la  further  Inolated  that  the  verdlot  Is  a^lnat  the  manl- 
foat  wel,P:ht  of  the  07ldence«      InaoBiuoh  aa  the   oaae  will  have  to 
1)0  retried,  wo  refrain  from  dlsouaaln/r  lAie  -uaatlon  of  the  wel/?ht 
of  the  evldenoe* 

It  la  also  Inslated  that  the  dourt  erred  In  ffl^iiifT  the 
flrat  and  seoond  Instruotlons  .^Iven  on  behclf  ojsMippollee, 

Aa  to  appellee'a  first  g;lven  Inatrt-otlon,    It  Is  Insisted 
that  Ita  e^faot  is  to  aasume  the  exerolae  of  ordinary  oore  on   the 
part  of  appellee's  lntest»?te  for  her  own  saftety.    Instead  of  sub- 
mitting that  iasua  to  the  Jury.     Inasmaoh  as  the  effeot  of  this 
inatx^iotlon  Is  to  dlreot  a  Y«rdl3t,  we  are  of  tho   opinion  that  the 
objeotlon  Is  well  ta)c»n. 

Appellee's  seoond  Instruotlem  Is  as  follows: 

"The  oourt  Instructs  the  Jury  as  a  ant  tor  of  law,   that  by 
wanton  and  wllfta  mlooonduot,  as  used  In  these  Instruotions,   Is  not 
meant  cialloe.   111  will  or  hatred,  ^ut  It  mennt  that  Iclnd  of  oonluot 
whloh  tends  to  show  a  ^^ross  want  of  oaro  and  regard  for  the  rl^^ts 
of  others". 

In  the  view  we  hold  of  this  record,  the  girlnr,  of  any  Inatruct- 
lon  on  willful  and  wanton  aonduot  was  not  proper,   as  the  oourt 
shooild  have  directed  n  verdict  on  the  ivlllftil  and  wanton  count. 
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However,     it  may  be  anlA  that  the  oourt  errod  in  givlniB:  this 
instruotlon,   as   It  does  not  oorreotly  state  the  lair  with  referenoe 
to  what  oonstltutes  willful  and  wanton  oondiust.      Illinois   ^.H.  Co* 
T«   Leiner,  supra,   631;  Tteidenreloh  v«  Bremer,  supzra,  446;  Bexnier  r« 
Illinois  a.   R.R,   <^o.,   supra,  457;  KilUilay  v.  Hawk,   250  J^pp.   S2P.-2S9, 

Lastly,   it  is  insisted  that  the  ooart  ez>red  In  refusin^r  to 
gire  appellcnt^s  rerused  instrootions  26  and  28.     Instrxiotion  ^ 
is  as  follows: 

'^If  Iha  Jiury  believe  from  Han  the  eviAenoe  that  under  all  the 
fnots  and  o iroxinu tanoes  surrounding  said  Catherine  Brown  shown  by 
the  evi  dense  when  she  was  walking  Mi  the  sidewallc,  approaohin^  the 
orossln;;  of  said  sldowalic  and  said  railroad,   ordinary  o&re  and 
oaution  required  that  she  shooxld  look  and  listen  to  asoertain  whether 
any  looomotiva  engine  and  train  of  oars  was  appro&ohinfT  said  oroaa- 
inff  from  the  east  within  such  distance  as  to  laaloe   it  dangeroiuj  or 
unsafe  to  walk  upon  the  anid  ■rsssti  oroasinf:,    then  It  was  the  duty 
of  said  Catherine  Brown  to  look  and  listen  before  walking;  upon  said 
railroad  at  said  orossin/?;  and  if  Irhe  jiiry  b  lieve  froaa  the  evidence 
that  said  'Catherine  Bra»rn  ne^^eoted  or  failed  to  do  so,  and  that  if 
she  had  so  looked  and  listened  she  would  have  dlsoorered  the  approaoh 
of  o^id  loaomotivo  and  txrain  of  oars  in  sufficient  tiae  to  hare 
avoided  the  injury,   then  the   plaintiff  oannot  re o over  uMer  ths 
first,  second  and  third  oounte  of  the  declnration*" 

This  Instruction  states  a  correct  principle  of  law,  and 
the  court  erred  in  refusing;  to  f;ivo   the   same*     Chicago  City  Hy«   Co, 
T,   0»Donnell,   208   111.   267-275-276;   Fowler  v,   Chioago  <i  B.I. R.R. 
Co*,   234   111*  613-624;      eber  v*   Chioago  B.   &  Q.,  R.R.   Co*,   148  /pp* 
550-558;   Ohlwein  v*   Osborne,  176  App*  324-328;  areenwall  v*  Balti- 
more A  0*  R.R.   Co*   332   111*  627-632* 

There  was  no  error  in  refusing;  to  give  appellant's  instruct- 
ion 28* 

Cross  errors  wsre  aasiigned,   in  one  of  which  it  is  contended 
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that  tha  0(mz*t  errvd  In  giving  appellant's  instruotion  16,  fr^loh 
la  aa  follows: 

"Tha  oourt  Instraots  the   Jury   that  the  additional   ootint  to 
the   original  deolaration  ohargaa  that  the  lafandjmt  willfully  an& 
wantonly  killed  the  laoaaaad." 

This  instruotion  woull  tend  to  mislead  the  ivory,  and  tha 
oourt  should  not  have  given  the  aame* 

It  la  also  Insisted  that  the  oourt  errad  In  strlkinifr  out 
oartaln  testimony  offered  on  the  part  of  appellee,      va  have  exa«» 
Ined  the  reoord  In  this  oonneotion  and  are  of  the  oplhlon  thnt  tha 
oourt  did  not  err  in  said  ruling:. 

For  the  reasons  above  set  forth,   the  Jud/rment  of  the  trial 
eourt  will  bo  reversed  and  the  oauaa  will  be  rerianded. 

Keversed  and  ranandad* 


TOlIC" 
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STATE  OF  ILLINOIS,       1 

SKCOND  DISTRICT  |  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and  affix  the   seal  ol 

said  Appellate  Court,  at  Ottawa,  this^ — ^ay  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clcrk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


/ 


A  TERM  OF  THE  APPELLATE  COURT 


Begun  ami  held  at  Ottawa,  on  Tuesday, 


(. 


tbfe  year  of  our  Lord  orie  thousand  n 


of  October,  in 
,nd  twenty-nine, 
within  and  fop  the  Second  District  bt   the  Sta^e  of  Illinois: 
Present--The  Hon.  FRANKLIN  H.  BOGGS, /^residing  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff, 


255I.A.  642^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
^l\\\   *o'j  I93Q    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


a<m«ral  No*  014S  Awfdm.  M«  37 


Fr«A  J«  Prald,  Ad-lnlatrat-^r  of 
Th«  r.stftt*  of  Glon  L,  l^ralA, 

DOMASOA,  { 

«p  «llec,         «         Apr««l  frflr  th« 


I         Ciroult       r 
I         Wln..obee 


1 

oborno  Oil  Oanpany*  o  Corpora*  i 

tlon^  / t 

«p:?olIant         t 


Boc^»,   .  ^. 

^.  aotlon  on  tho  oaso  «nis  inttitutod  by  appollot  as 
AdBLlnlatrator  of  tha  aatata  of  Olon  L*  Braid,  dooaaaad,  in  tha  elr- 
ouit  oourt  of  ^Iniuibaso  County  acolnat  appollant,  to  retorar  peoun^ 
lary  damneta  to  tha  nart  of  kin  for  tba  daath  of  aald  doooaaad, 
e)iGX8»d  to  hK99  boon  e»uaad  by  tha  naellgenoo  of  appollant* 

TTia  first  oouAt  of  tho  doolartttion  ohargaa  fltnoral 
»icXlc«no«  on  tlia  port  of  tha  driTor  of  a  truok  oiowi  tor  qppol3ant« 
~ho  aacond  c^unt  purports  to  be  a  willful  and  imntoa  oount^*   ha 
third  oount  nlhare^M   that  tha  driver  of  a  truck  oimad  by  appollant 
warn  oporatlnc  tho  asm  »«•  thm  oao  Hour  oftar  su^oot  ''without 
lie  tod  hoadlieihta''*  Tha  fourth  oount  plooAo  an  ordinanoa  of  t  a 
olty  of  HoOkford  with  rafaranoa  to  oarrylng  lis  tot  laapa«  ato«, 
on  motor  Tchlolaoy  nnd  ohargaa  a  violation  thcraof • 

To  anld  doelaratloa  aproUnnt  fllod  a  plaa  of  tha 
GOQoral  la.tia,  A  trial  was  had,  rooultinis  in  a  Tordlat  and  jud|^> 
nmt  in  fsvor  of  appollao  fir  $9, 000*  To  rorvrso  said  Judpaant* 
this  apT'aal  is  prespeutod* 
ijji  Appollsat^a)  Intostata,  who  at  *uiio  tins  In  question 

WBs  Bona  t«Bnty^*i5no  raars  of  oca,  was  tho  ownor  of  a  arahflKPains 


sodan.  On  Dooorabar  SO,  1^90,  about  7t00  to  7iS0  .  .,  '.a,  with 
his  TEOthar,Portha  Braid,  and  a  brothor,  Lealia  Braid,  tlian  about 
sorantosa  yaars  of.  a^o,  was  driving:  south  on  North  Mnla  rtroot  in 
tho  olty  or  nookford*  Appolioo*B  intostato  waa  dllrincy  ths  noth- 


ta  .e^  AteoaA 


orrroifftO 


ftmllm'<^t3 


4jr 
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•r  «M  •ittlBg  iB  tti«  o«nter,  saA  tlM  lurotlier  Lasli*  oa  t)i»  rifilit. 

A  awltoh  tmok  trosMs  TtalA  Btr««t  in  m  •astvrly 

aai  v««i«rl7  dir«Qtlon  at  th*  northern  •xtr«mlty-  of  aald  oity, 

tl»    MUth  mil  of  BQld  tr«ok  iMlug  1a  th«  olty  limits  and  th« 

north  rail  outalda,     C<nuuiotiii£  with  Mnln  rtroat  and  Aiinnlng  north 

froa  said  tmoK  la  a  panrad  r.tat*  hii^way,  with  a  blaok  lire   rvhinlsc 

down  tha  oent«r  tharaof  •    Thara  «m  also  a  blaok  linm  axtaa ting 

aouth  froBi  aald  traok,  down  tha  oantar  of  Mala  rtraat*    T'nln  ritra«t 

a  / 

la/parad  straat,  aona  forty  to  fir  ty  fiaot  In  width  at  tha  point  ' 


of  tha  aolliaion.     Tha  raoord  diacloaaa,  and  It  la  pr«ietlofllly 
oonaadad  by  tha  parti oa^  i.hat»  south  fron  aald  awltoh  trrtok,  on 
Main  rtreot,  it  la  a  oloaaly  built  up  diatrlot,  thara  baine  bualnaaa 
buildlnea  and  raaldanoaa  on  both  aldaa  of  aald  atraat*     Tha  wara* 
houaa  or  atatlon  of  appallcnt^  who  ia  a  c^^ad  In  tho  oil  b^Aalnaaa, 
la  loaatad  on  the  wast  alda  of  ?'ain  atroot,  a  t^hort  dlnt&noo  south 
of  aald  awltoh  trao^* 

On  tha  aranlnj;  in  quaation,  tha  drlTar  of  ona  of  ap* 
pall  ant*  a  truoka  waa  prooaaAlng  north  on  ?'n.ln  ctraat*     At  a  point 
a  idiart  dlatanaa  aouth  of  aald  track,  tha  aatonobila  driven  by 
appallaa*a  Intaatata  eollidad  with  said  truok,  raaultiag  in  a  fatal 
Injuxy  to  appallaa*a  Intaatata,  and  in  mora  or  laas  aarloua  injur* 
las  to  tha  othar  ooaupanta  of  aald  autmaobUa* 

mimaroua  arrora  wara  aaal^ad  on  tha  rooordy  Muqr 
of  idiiah  wara  not  rafarrod  to  in  ttie  arguraont*     Ona  of  tha  arrora 
aaalcaad  ia  that  tho  aourt  a  rod  in  raf^anicAB  to  axoludo  tha  erldenoo 
Kd  to  diraot  a  vardlat  In  fa^or  ir^appallant,  on  coot  Ions  to   Uut 
affootf  nado  at  t2xa  alooa  of  op>«lloe*a  avldanoo  and  ai;ainat  tha 
olosa  of  all  tha  arida  oo*     in  thla  ocnnaation  it  la  straauounlj 
ungpd  that  tharo  ia  no  affiznatlTO  pro->f  of  tha  amnHilaa  of  ordin* 
ary  aara  on  tho  part  of  ^^jpallaa^a  Intoatata* 

Tharo  waa  anno  taatlnony  that  ap  olloa^a  Inteatato 
nOn  looking  aouth  tliroagk  tha  wind  ah  le  Id,  juat  prior  to  tha  tlaa  of 
aald  oollialon.     Tha  othar  oooupanta  of  tho  ocr  taatlflad  that  thay 
vara  alcio  looking  aoathy  and  did  not  aaa  api>aliant*a  truok,  or  any 
lights,     witliottt  soinc  into  a  data  Had  diaouaalon  of  tha  arldanoa 
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w  do  not  f  •!  wumntttA  in  holdlic  that  th*  emirt  •»•*  in  rtfus- 
Inc  to  dir«ot  a  Twrdlot* 

It  is  nlao  inaUUd  for  a  rararaal  of  aaid  juisMnt 
that  tha  omirt  mrrmA   in  panaittln<;  tortinony  to  £.0   to  tha  Jury, 
orer  tha  objaotlon  of  apDallant,  t  tha  affaat  that  ap  allea*a 
intaatata  naa  a  racalar  attandant  at  Sunday  school,  ehuroh,  ata» 

Tha  rleht  of  r^ooyry  in  thia  «hamet«r  of  oaaa  ia 
IlMlttd  f  tha  paouniary  loaa  aufferad  by  tha  nazt  of  kin  of  tha 
daoaoBod*  North  Chianf:o  u«  Hi  Co*  t*  Brodia,  l&e  ill.  5i7->3ro| 
Chlaa(50t  r.  &  it.  L.  R.  R*  Co.  t.  ^oolrldga,  174  111.  330-335|  v'll-. 
a(n  T*  Biard^  330  111*  07i.&ai. 

MantA  and  pliyaioal  oharaatarlotiea  nnd  oapaoity  to 
ba  of  aorrioai  habita  of  induatry  and  aobrlaty,  aamiae  aapaoity, 
ata»|  ara  all  alarianta  proper  to  ba  aonaidarad  in  aaaAaalne  tha 
paauniary  loaa  anatainod.  ::ity  of  Chionco  t.  Gohlotcn,  76  111 
4oa»47S|  Dattinc  T.  lobbatt,  14r?  111.  7r-77|  o»Fallon  r.nmX  Co.  t. 
Laquat,  108  111.  las-'issi  '' :rgax*'o  ▼•  Chloaea,  B.  \   Q.  R.  R.  Co., 
est  App.  &44-:s6S.  8«BMi  of  tha  aaaaa  hara  hald,  liiara  tha  auit 
imrolrad  tha  daath  of  a  father,  that  it  mm  proper  to  ahoir  tha  mor* 
al  nnd  ralicioua  trainine  «hioh  tha  fmihmr  aaa  eivini;  to  tha  n«xt 
of  kin,  hia  ohildran,  Hanaon  ▼•  Ohiaa^o  City  Hy.  Co.,  SOO  App« 
613«6iri  ^*7alloa  Coal  Co.  T.  l-aqitat,  aupra,  128.  That  rute ,  ho»» 
aror,  would  not  go  to  tha  axtant  at  nakiac  proper  proof  -yf  a  par- 
aon^  aharaoterlatiaa  with  rafarenea  to  hia  attending  ohuroh  and 
Buaday  aohool.  Tha  oo-art  erred  in  admitting  aaid  taatiaony. 

Itjla  alao  inalstad  that  t  e  aourt  erred  in  refua* 
Ine  to  giTa  apallont^a  first  ref*Joed  inatruotion,  whioh  ia  as 
followat 

*"rhe  Cotirt  instruota  the  .T^ary  that  the  atatutaa  eC 
the  f  tate  of  Illinoia,  provide  aa  folAowat  *tTpaii  ap  roaohing  aiy 
highway  oroaaing  and  railroad  at  grade,  the  peraen  oontroilins  the 
oMTfaaant  of  any  solf-propelied  rohlele  ahall  reduee  tha  speed  <f 
aueh  Tohiola  to  a  rate  of  speed  not  to  exoacd  ten  (10)  miles  par 
hour.* 

"The  Court  nirthar  inatruets  you  that  thia  ia  a  rd.  fl 
nid  aubsisting  law  of  the  tate  of  Illinois,  and  thst,  if  you  be- 
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ller*  fton  the  •rldsne*  la  this  •««•  th«t  d*e«as«A,  Olta  liraid,  Just 
b«f  OM  end  nt  th«  Xism  of  th«  •ollision  was  driTiJif  his  ftutoadhi  !• 
at  a  mtt  of  tpead  in  •■#•••  of  t«n  mlI«B  p«r  hour  anA  In  Yloktlon 
of  thin  lftW|  md  thflt  Mild  drlTiae  at  a  rata  of  apaad  In  azoaaa  of 
tan  AiXaa  par  hour  and  In  Tlolntlati  of  thla  law  was  tha  frooilaata 
aituaa  or  la  any  dagraa  oontrlbutad  ta  brine  about  his  Injury  aad 
death|  than  t  a  Caurt  instmoia  y«ni  to  find  the  dafandant,  '^s^orna 
Oil  CaBq)aay»  not  ir^llty* 

Xhla  Inatruotlon  la  not  oaraf  illy  wordad,  but,  In 
tha  xaalAi  It  stataa  a  aorraot  principle  of  law*     T^overar,  tte  ap» 
plloablllty  of  this  lastrtiotlon  depends  roAewhat  on  the  erideioa 
with  rmf^rt  09  to  .rhara  the  oollisioa  in  faot  oaaurred  with  refer* 
enea  to  aald  traolc*     laasmuoh  as  the  testiBony  of  appailant  ttnda 
to  tfiov  that  the  eolllslon  to^k  plaoa  at  a  point     aly  about  twenty 
fire  feet  south  of  said  traok|  and  as  api)allee*s  wltneaaas  tasti* 
fled  ttet  said  autOMobile,  at  tha  tine  It  orossad  said  traoka^was 
trarallne  twenty»flTe  oiles  per  hour,  we  luld  th^t  nn  instr  otion 
of  that  oiiaraotar  wa^  proT>ar  to  be  ^Iren. 

ne  of  the  rrlael  pal  grmmds  r«d  led  oa  for  a  roTarsd. 
of  aald  judc^aant  is  that  aounsal  for  appellee,  la  tha  arsu^ant  to 
the  jury  I  uaoA  Mk  lffic;u«isa,  tha  naeaasary  affaot  of  whlah  was  to  1a* 
fltcne  the  nlnda  of  tha  j^iry,     tafosm  ^ther  t!il  ra,  orvinrt«l  for  up* 
pellee  stated t 

«*That  aothar  sitting  thara  batweaa  tiMaa  two  eoaB« 
aoiordljic  to  tba  toatlBOoy  hare,  it  was  twalro  belov  zero,  ua*  ubt- 
oA]^  a  sold  nleht*    Thay  ware  o<3nilne  trtm.  tha  eountry*     One  thing 
itM  know  she  had*    r>ho  had  a  boy  that  aha  had  nursoA  fron  bar  breast* 
The  had  a  boy  thnt  had  groan  up  under  har  tutelage  to  mahood*     rim 
had  a  boy— and  it  was  strange  that  ny  friend,  ?^*  KlUght,  dLl  tha 
tine  was  objeotiag  WeRuso  I  wanted  to  abow  the  Shnraeter  of  tlat 
boy,  whlah  is  one  of  tha  parlaelpal  elomants  in  this  ensa«  *  *  *  * 

**  ha  had  a  boy  that  aha  eould  absolutely  trust*     rhs 
oould  put  her  hand  on  his  shoulder  and  aay  at  any  tins,  niy  aoa,  I 
trust  you*     You  hare  gone  to  sohooli  yoia  hawo  gone  to  a  sohool  as 
far  as  people  in  ordinary  eirojastaasos  oaa  afford  to  aead  you,  yoa 
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hMcf  att«n4«d  thm  BnaAi^   ••b^ols  and  th»  ohumtats,  *  mt  gm' 
of  th«  jury,  that  la  a  ni^ty  ^oni.  plaoa  for  ovr  bojs  aaA  gXtlM   to 
ba«  If  they  wore  all  thara  laataad  of  kainis  In  pools  hallo  md  on 
tgtlt  oouraaa  aa  voulA  not  hoTa  ao  auah  trlaa  ■■wig  our  T^mtfi  Iblka* 
*  *  *  Teu  hara  no  rieht  to  oonaidar  any  aTldaaoa  that  thara  aaa 
a  rrillroad  track  or  t  at  thay  drora  up  to  t  la  railroad  tra«k  a  t 
twanty  lollaa  an  hoir,  or  on  tha  track  at  forty  mllaa  an  hour,  ar 
at  any  oth<  r  rata*  That  la  notion  laaua  In  thia  aaaa  and  you  }aTa 
na  n^t  to  oonsldar  It  end  It  lan*t  propar  to  ba  arcuad*  *  *  * 

**?!oet  of  M9  ara  marriad  and  hara  faniliaa,  you  all 
kaaw  what  your  ohilAran  ara  to  you,  and  you  know  abat  tha  lora  and 
aff action  of  your  wlfo,  tha  »othar  of  your  ohlldraa  ,  la*  7ou  kaopv 
that  if  you  had  a  hundrad  ohlldran  and  aanabody  ana  to  kill  ona  of 
than  you  o^uld  not  aalaot  tha  onm  you  anulA  want  to  ha  klUad*  Ton 
all  know  that ,  and  It  Ian*  t  naaaaaary  for  na  to  alaborata  on  m  d 
dlMuaa  a  mat  tar  that  la  ao  plain,  ao  aalf -arldant ,  ao  aelf* 
asaartad  in  tha  minda  of  arary  man*  *  *  *   "Tentlnacn  of  tha  jury,  Z 
want  to  brine  thla  hona  to  you*  I  want  you  to  think  of  thia,  — 
hara  is  thia  nothar  ait  tine  in  that  aar  hatwean  har  two  aona,  r  idiot 
alaae  in  parfoot  aaourity*  *  «  * 

**So  that  tha  fact  that  thla  yovng  nan  had  tha  faar  of 
Oad  mA   tha  lora  of  tha  Suyrana  Baing  in  hia  haart  6oaan*t  dntraot 
anything  fron  t  la  aituation  that  I  an  coins  to  platura  to  you| 
doaari*t  toka  fron  that  boy*  a  oharaotar  nor  fron  hia  ati»ndlne  up  ta 
tka  tlna  of  hia  awful  and  mddaa  daath*  But  that  nnthar  aat  thtra 
bovlda  thdt  boy,  who,whaa  ha  antered  tba  hona  in  tha  araaln  after 
hia  day* a  w>zk  and  raaalwad  a  kiaa  fron  har  daar  lipa  aha  know  that 
ha  had  not  baan  out  robbing  oar  daatroying  hunaa  Ufa.** 

At  thia  point  aounaal  for  appallant  objaotad*  Tbt 
aaurt  orarrulad  tha  objaotlon,  aaylaet  ^J   think  ha  haa  a  right 
t4  inniiint  an  tha  aridanoa***   Thavaupon  aounaal  proaacdadt 

"His  ohacrful  rr^iaa,  t  a  axpraaalon  of  hia  oounto)  • 
aaaa 9^  of  -  ^k^  "*  d  phyaloua,  tha  Tiear  of  yoong  naahoad  braiaght 
a  ahear  into  th;  t  hona  whan  ha  a«M  in  th«ara,  and  it  ranalaad  tbava 
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until  h9  l«rt«<' 

"This  klBt  of  «ii;inMnt  Mnaot  b«  Justifiod.  und,  If 
wiUfiOly  ptrslat«d  In,  will  ymtltj  th«  rvr^rscl  of  a  juipMit, 
•nm  thoii^  tte  court  \mm  •mtaiaot  atoj««tioii«  t«  it*     It  is  tf 
itoolf  suf  rioient  rcitBon  for  srantinc  •  new  trial*"     Bala  t*  Ohi- 
aa^o  Jr,  Hy.  Co*|  859  Ill«  47fr»482t  Apptl  ▼•  Chlaaea  City    j*  Co*, 
869  ni«  r;61-56r|  Blatjop  t»     Ohlaorr.      .        ,     o.,   :  (30  111.   63-71. 

Aliara  tha  raaorA  ahovs  that  an  attomay  baa  daliber- 
ataXx  and  rapaatadly  iadulead  ija  prejudicial  az^ttatat  to  tho  jury, 
tha  affoot  of  auoh  miaoonduot  aasmot  to  aaaaurad,  and  tha  only 
riBiady  ia  to  grant  a  imw  trial.     Eahalnfin  t.  nawalt,  V9Q  Til.  192* 
195|  Biahop  T.  Chiaa{^  J.  Ry.  Co.,  aupra,  71;  Illinoia     .         .  ^^^p., 
3U  111.  129|  Uattia  T.  Xlawana,  Sir  IU«  299^10. 

It  is  •TTOT  for  aoimaal  to  at  tamp  t  in  m    argunaat  to 
hara  tha  jury  put  t'  amaalraa  in  tha  poaltiem  of  ona  of  tha  partlaa. 
honas  t.  Ulln^ia  '.  n^  L.  Corp.,  247  App.  378-5^0» 

It  is  not  noaoasaiT  tluit  a  Tardlot  bo  oxaoaaiTa  in 
ordar  to  rararao  a  juA^nont  on  aooount  of  inflarjaatory  and  prajud]» 
ial  arga-.ant  of  oomieel.     City  of  Cantralia  t*  Ayraa,  13S  ^pp.  :  90» 
r:94|    Vastbrojk  v.  Chioo^  "n  ^l.    '.  r»  r.  Co.,  240  App.  444-451. 

v^liera  ootmaal  haa  Objiotad  to  a  llna  of  arsunont,  a  a 
was  dOQO  in  thia  oaaa,  ha  ia  not  bouad  to  ronow  hia  objaotlon  to  aaah 
raroark  in  that  llna,  in  ordar  to  aaai^n  arror  thavooa.     Chiorino    \ 
T.  Co.  T.  Lauth,  niO  111.  176-180.     lA  thia  oaaa,   tha  oourt  not 
only  fid  lad  to  atb  tain  m  objaotlon  to  tha  jrajudioial  r«aar>8,  but 
orarrulad  tha  afino. 

The  wlialo  ymrpoaa  of  tha  law  to  Obtain  a  trial  by 
a  fair  and  impartial  jury  la  dafeatod  if  ap  anla  to  thair  paaaion 
and  i)rajudiao  axa  to  bo  pozmittad  during  the  aourao  of  tba  trial. 
Bala  ▼.  Chieaco  J.  Hy.       ,,  aupra|  T'oOoy  t.  Ohioaco         .     .  n.  Co., 
868  XU«  844i^M0|  Chlonco  •  n.  R.  Co.  T.  roott,  £S8  111.  419-4ii| 

r>ulao«  T«  T^aAvoy  Broviiii;  Co. ,  ^^  c  App.  27S-a90. 

A«  appallaa*a  rieht  of  raooTtry  ia  thia  aaao  «aa  lin* 
itod  to  tha  xaouniary  iauicoa  to  tha  naact  of    -in,  ttat  raoajrica  of 
oounael  aa  abora  aat  forth  ara  of  ouch  Inflaranatory  oharaotar  th;  t. 
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Im  md  of  th«uMlTtfl»  thty  vouid  b«  tuTfltltnt  to  warrant  o  rtrcnl 
of  this  onso* 

rrtr  vms  MMlenoi  on  tho  elTiag  of  if)  oil  00*0  Instra  o« 
tlons*  HovoTor^  this  MMlsmont  of  orror  «••  not  roforrod  to  la  tho 
arf^J^ont. 

It  la  liao  IxulatoA  that  t  a  aoiart,  oa  tha  notion  l!br 
a  aaw  trial,  should  hava  aoaaldaroi  aartaln  tastlauaj  takaa  at  ttai 
ooroinar*B  Inquast*     Iteanuah  aa'^^a  aausa  la  halac  rareraad  anft  thara 
f'lll  ha  a  naw  trial ,  It  la  not  aaaassarr  for  ua  to  dlse>jms  this  as* 
slgKiaat  of  arror. 

?^a  will  not  dlsouaa  thewaleht  of  tha  arldanaa«  alttar 
on  %^a  lasua  of  tha  diia  oara  of  appallaa's  latastata  or  of  naglleaiM 
on  tha  part  of  tha  drlrer  of  ap^all«it*a  tntok,  othar  than  t»  atgr 
1     la  oonillotlnsi  and  that  It  waa  of  sueh  aharaatar  that,  In  ordar 
to  auatain  a  vardlet,  tha  raoord  auat  ba  aubatantlally  fraa  tx>m 
arror. 

Tha  judpiant  of  tha  trial  aourt  will  therafora  ba  r^- 
Tsraad  for  tha  r>aine  of  tia  aourt  on  a9pallant*a  first  rsfaaad  In* 
stviotlon,  ths  rulings  oggi  tha  arldanaa,  tnd  tha  arstmant  of  «»unBal 
for  ftp  allaa  as  abora  aat  forth. 

ncTarned  nnd  roriandad* 


STATE  OF  ILLINOIS, 

SECOND  DisTEiCT  f""  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  niinois,   and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and   affix  the   seal  ol 

said  Appellate  Court,  at  Ottawa,  this— -^^7  ^^ 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


A  TERM  OF  THE  APPELLATE  COURU 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  First  day  of  OctoUer,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  And  twentyAnine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Pre3ent--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice. 
Hon.  THOMAS  M.  JETT,  J'ustice. 
Hon.  NORMAN  L.  JONES,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


\ 


255  I.A.  642^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAW  'd  i)  iQ^n      ^^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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Agenda  48, 


LENA  GILL, 

APPELLEE. 

VS. 

NORTH  AMERICAN  UNION, 
A  CORPORATION. 

APPELLANT . 


APPEAL  FROM  TPE  CIRCUIT 
COURT  OF  KNOX  COUNTY. 


\ 


Jett,  J.  '' 

Lena  Gill,  appellee,  brought  suit  against  North  American 
Union,  a  corporation,  appellant,  in  the  Circuit  Court  of  Knox 
County,  to  recover  on  a  certificate  in  a  fraternal  benefit 
society  in  the  sim  of  ^1-1,000.00. 

Appellee,  in  her  declaration,  avers  that  Robert  G.  Gill, 
the  insured,  for  whom  the  plaintiff  was  beneficiary,  was  a  member 
of  the  North  American  Union,  and  the  holder  of  a  beneficiary 
certificate,  issued  by  the  North  Americs.n  Union.   The  certificate 
among  other  things  provides,  that  upon  the  death  of  the  insured 
while  a  member  of  the  North  American  Union,  and  providing  he  had 
not  violated  any  of  the  laws  of  the  North  American  Union,  the 
North  American  Union  would  pay  his  beneficiary  the  sum  of  Ol»000. 
The  certificate  also  provides:-  "In  consideration  tm   of  the  appli- 
cation of  Robert  G,  Gill  herein  called  the  insured,  for  membership, 
the  statements,  agreements  and  warranties,  and  e  ach  of  thou  made 
and  subscribed  to  in  the  said  application  in  the  medical  examin- 
ation blank,  and  the  answers  made  to  the  medical  examiner, 
each  and  all  of  which  are  hereby  declared  to  be  warranties,  and 
of  the  further  agreement  to  abide  by  and  be  bound  by  the  constitution 
laws,  rules  end  regulations  of  the  North  American  Union  as  nan 
in  force,  or  as  they  or  any  of  them  may,  from  time  to  time  be 
modified  or  changed,  or  such  as  may  hereafter  be  enacted  or 
adopted,  all  of  which  are  hereby  made  a  part  of  this  contract, 
the  said  North  American  Union  agrees  and  promises  to  pay  to 
Lena  Gill,  wife  of  the  insured,  the  sim  of  ClfOOO  less  enj   in- 
debtedness, lien,  interest  or  other  charges  due  the  Gooiety. 
Said  payments  will  be  made  at  the  home  office  in  the  City  of 
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Chicago,  State  of  Illinois,  upon  receipt  of  and  ap  roval  of  satis- 
factory evidence  of  the  fact  and  of  the  cause  of  the  death  cf 
the  insured:  provided,  however,  that  the  manbership  of  the  said 
insured  and  this  certificate,  which  has  been  issued  in  evidence 
of  such  membership,  are  at  the  time  of  death  of  insured  in  full 
force  and  effect  in  accord.^nce  with  the  constitution,  laws,  rules 
and  regulations  of  the  srid  North  American  Union,  and  provided 
this  certificate  has  not  been  previously  surrendered,  forfeited 
or  cancelled," 

The  beneficiary  certificate  contains  certain  condi- 
tions of  payment  among  which  was  the  following  provision;  "TIb 
insured  hereby  agrees  for  himself  or  herself,  or  for  any  person 
or  persons  that  may  have  or  claim  any  interest  in  this  certificate, 
that  in  case  his  or  her  death  shall  occur  by  his  cipher  own  haM , 
or  act,  while  either  sane  or  Insane,  or  in  consequence  of  any 
civil  disorder,  the  limit  of  recovery  hereunder  shall  be  the 
amount  of  his  or  her  contribution  to  the  mortuary  fund  of  the 
Society,  not  exceeding  one  half  a  the  face  amount  of  the  certificate, 
less  any  TDre-payments  or  indebtedness  (including  liens  and  interest 
ItHreon,)  chargeable  or  charged  to  this  certificate  and  due  1iie 
Society." 

It  is  further  averfed  in  the  declaration  that  the  s  aid 
Robert  G,  Gill  ccraplied  with  all  the  conditions  of  the  certificate 
and  that  he  died  on  the  30th  day  of  August,  1938,  and  that  the 
beneficiary  furnished  proofs  of  death  to  the  d  efendant,  the  North 
American  Union;  that  the  North  American  Union  offered  to  pay  to 
the  plaintiff  and  to  deliver  to  the  iDlaintiff ,  its  check  for 
$347.45  in  full  payment  of  all  its  liability,  and  that  the  plain- 
tiff returned  the  check  to  the  North  American  Union,  and  refused  to 
accept  the  spme. 

To  the  declaration  the  appellant  pleaded  the  general 
issue  and  a  special  plea  setting  up  that  the  North  American  Union 
was  a  fraternal  beneficiary  society,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Illinois ;  that  it  was 
orgaiized  not  for  profit  but  for  the  sole  benefit  of  its  members 
and  their  beneficiaries;  that  it  had  a  ritualistic  form  of  work 
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and  representative  form  of  government;  that  it  has  a  constitution 
and  by-iiws,  and  that  the  constitution  and  by-laws  entered  into 
and  fonaed  a  part  of  the  contract  between  the  members  atifl 
beraeficiary  and  the  North  American  Union;  that  the  by-laws  of  the 
North  American  Union  in  part  provided,  "If  a  moaber  s  hall  die 
by  his  own  hand,  or  act,  either  sane  or  insane,  such  death  shall 
forfeit  any  and  all  rights  and  claims  to  the  amount  agreed  to  be 
paid  on  his  death,  and  specified  in  the  benefit  certificate  cf 
such  member  and  the  beneficiary  shall  receive  and  be  paiF  in 
lieu  thereof,  a  sum  equal  to  the  total  amount  actually  p  id  by 
such  member  to  the  mortuary  and  reserve  funds  of  the  Order,  unDe  ss 
it  is  otherwise  provided  in  and  by  the  benefit  certificate  of 
suoh  member,  issued  prior  to  the  taking  effect  of  this  section." 

he  special  plea  of  the  defendant  further  avered 
that  the  insured,  the  said  Robert  G.  Gill,  for  whom  the  plaintiff 
is  beneficiary,  came  to  his  death  by  suicide,,  and  that  the  death 
of  the  S8id  Robert  G.  Gill  vreis  caused  by  his  voluntary  act,  and 
that  he  died  by  his  own  hand  comrflitted  with  the  intention  of 
t* ing  his  life  and  that  by  reason  of  the  fact  that  the  insured 
committed  suicide  ancl  took  his  own  life,  the  only  sum  that  the 
plaintiff  was  entitled  to  recover  was  the  amount  paid  by  the 
Insured  into  the  I'ortuary  Fund,  which  was  the  sum  of  ^347. 45  n 
which  said  sum  the  defendant  offered  to  pay  add  is  still  willing 
to  pay  the  appellee. 

On  the  trial  of  the  case  before  a  jury  a  finding 
wfl^s  had  in  favor  of  appellee  in  the  sum  of  $1,000,  and  the 
appellant  prosecuted  this  appeal.  Appellant  insists  that  tie 
court  erred  in  refusing  to  adrait  certain  evidence  bearing  upon 
the  question  as  to  how  the  insured  came  to  his  death. 
It  appears  that  the  coroner's  -verdict,  coroner's  report  of 
evidence  and  the  certificate  of  vital  statistics  and  affidavit 
of  apuellee,  were  made  part  of  the  proofs  of  death  by  appellee, 
the  beneficiary  herein  and  were  by  her  caused  to  be  sent  to  the 
North  American  Union  as  her  proofs  of  death.  The  trial  court 
was  of  the  opinion  that  the  proofs  of  death  were  not  admissibJs 
in  evidence,  and  refused  to  admit  any  part  thereof. 
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It  is  the  contention  of  the  appellant  that  the 
parties  to  an  insurance  policy  or  certificate  have  a  right 
to  make  any  agreement  they  choose. 

The  proofs  of  death  furnished  by  the  appellant 
required  the  furnishinr,  of  these  documents  and  the  plaintiff 
adopted  the  sane  and  vouched  for  the  truth  conteined  therein. 

In  Modern  Woc;pien  of  Americanvs.  Davis,  184  111, 
S36,  suit  was  brought  on  a  benefit  certificate  and  the  coroner's 
verdict,  corner's  report  of  evidence,  together  with  other  evidence, 
were  offered  as  a  part  of  the  proof  of  death  and  in  its  opinion 
the  court  said,  "Any  statement  contained  in  the  notice  and 
proofs  of  death  was  available  to  the  order  as  evidence  in  the 
nature  of  admission  ade  by  the  plaintiff  in  the  action,  =♦♦'!* 
The  proof  of  death  were  admissible  in  evidence.  Such  proofs 
included  the  affidavit  of  John  A.  Hoffman,  M.D,  to  the  effect  the 
immediate  cause  of  death  of  the  assured  member  was  'acute  alcholism,* 
The  court  refused  to  permit  the  Order  to  introduce  this  affidavit 
as  being  part  of  the  proofs  of  death,  to  the  Jury,  but  required 
the  affidavit  to  be  detached  and  admitted  the  remainder  of  the 
papers  constituting  the  proofs.   In  so  doing  we  think  the  co'ort 
was  in  error," 

Gill  vs.  Modem  Woodmen  of  America,  2£1  111.  App. 
388,  was  a  suit  in  assimpsit  in  which  Abbie  B.  Gill  sued  the 
l.'odem  Woodmen  of  America  upon  a  benefit  certificate  for  v2,000 
issued  to  one  Harry  A,  Gill,  since  deaeased,   Xhe  declai-ation 
consisted  of  the  common  counts  and  two  special  counts.  The 
special  counts  are  in  substance  the  same  and  aver  that  the  company 
issued  Its  policy  to  Harry  A.  Gill  on  August  19,  1909,  for 
$2,000;  thot  insured  died  July  1,  1918;  that  proof  of  death  and 
claim  for  benefit  were  furnished  appellant  and  that  appellees 
were  entitled  to  recover  from  appellant  the  face  of  the  policy. 

Appellant,  the  j'odern  V/oodmen  of  America,  pleaded 
the  general  issue  and  five  special  pleas.  The  first  special  plea 
aveijed  that  the  I,:odem  Y/oodmen  of  x^jnerica  delivered  to  Gill  it  s 
benefit  certificate,  which  was  accepted  by  him,  and  which  cert if- 
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icate  provided  that  if  said  insured  should  became  intemperate 
in  the  use  of  drugs  or  narcotics  said  certificate  would  beoonB 
void,  and  alleges  that  the  insured  did  become  intemperate  in 
the  use  of  drugs  and  narcotics.  The  second  and  third  special  pleas 
aver  that  the  contract  sued  on  provides  that  if  said  Gill's 
death  resulted  directly  or  indirectly  from  his  intemperate  use 
of  drugs  or  narcotics  the  contract  would  be  void. 

The  second  plea  charges  his  death  occurred  directly 
from  the  use  of  drugs  and  narcotics,  and  the  third,  that  his 
death  indirectly  resulted  theretrom.  The  fourth  avers  that  Gill 
became  and  was  intemperate  in  the  use  of  intoxicating  liquors 
and  tliat  under  said  contract  it  becrme  void.  The  fifth  special 
plea  avers  that  Gill  made  application  to  appellee  for  said 
benefit  certificate,  which  application  was  made  a  part  of  his 
contract,  and  that  in  said  application  the  statements  uade  by 
^11  were  warranted  by  him  to  be  literally  true;  that  said  Gill 
in  said  application  stated  that  he  did  not  use  any  drug  or  naroo  tic 
or  stimulant  except  tobacco,  and  that  he  had  never  taken  any 
treatment  for  the  morphing,  cocain  or  opium  habit.   It  is  however, 
avered  in  the  plea  that  these  statements  vrere  not  irue.  A-  trial 
was  had  with  a  finding  in  favor  of  the  beneficiary  of  the  said 
Harry  A.  Gill  in  the  sum  of  $2,000.  On  the  trial  the  proofs  of 
death  were  offered,  and  the  Court  on  page  395,  said:  "The  court 
did  not  err  in  allow4ng  the  appellant  to  offer  the  proofs  of 
loss  so  far  as  they  pertaL  ned  to  the  statement  made  by  appelDee, 
Abbie  B.  Gill,  or  to  the  statement  made  by  the  physician." 

Ferrero  vs.  Knights  and  Ladies  of  Security,  309 
111.  476,  was  a  suit  brought  by  Finnic  Ferrero,  against  the 
Eaights  and  Ladies  of  Security  based  upon  a  benefit  certificate. 
A  trial  was  had  and  judgment  rendered  in  favor  of  the  plaintiff, 
which  was  affirmed  by  the  Appellate  Court,  and  appeal  was  p-osecHited 
to  the  Supreme  Court, 

The  declaration  set  forth  the  benefit  certificate 
and  avefed  compliance  with  its  terms,  provisions  and  conditions. 
TlB  defendant  pleaded  the  general  issue,  especially  setting  fcrth 
two  defendes;  one  defence  was  a  provision  of  the  law  of  the  society 
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that  in  case  any  one  holding  a  certificate,  should  attempt  to 

a+tej»et-^ttr  coinrfiit  suicide,  either  sane  or  insane,  the  certificate 

should  become  null  and  void,  and  that  the  assured  on  the  3rd 

day  of  April,  1921,  attempted  to  co  mit  suicide.   The  other  def ai  se 

was  based  on  a  provision  that  in  case  any  monber  should  die  by 

his  own  hand,  whether  sane  or  insane,  the  full  liability  of  tte 

Society  should  be  the  amount  actually  paid  by  the  member  into 

the  benefit  fund,  and  it  was  charged  that  the  a  ssiored  died  as 

the  result  of  a  v/ound  inflicted  upon  himself  with  suididal  in,tait, 

that  the  amount  paid  to  the  benefit  fund  was  :)31.10,  vriiich  had  been 

tendered  to  the  plaintiff  and  refused.  The  plaintiff  joined 

a 
issue  on  the  pleas  and/hearing  was  had  which  resulted  in  a 

verdict  for  the  plaintiff  for  |952,00,  on  which  judgment  was 

rendered.   On  the  trial  of  the  case  the  statements  in  the  proofs 

of  death  were  admitted  in  evidence,  and  in  its  decision  at  rages 

479  and  480  the  court  said:   "The  cause  of  d  eath  given  in  txE 

proofs  of  death  and  coroner's  verdict  was  aspiration  pneumonia, 

and  in  the  proofs  of  death  sulmitted  by  the  plaintiff  there  was 

also  a  statement  of  the  coroner  in  answer  to  a  question;  tie 

question  was  "Did  the  deceased  commit  suicide?"  and  the  answer  w  as 

"From  evidence  submitted,  wound  in  the  neck  made  with  razor  by 

himself  with  suicidal  intent  before  being  admitted  to  yuma  State 

Hospital.  V.'hen  Ferrero  cut  his  throat  his  act  might  be  at  the 

time  recognized  as  an  attempt  to  commit  .suicide  because  death 

was  not  immediate,  but  his  death  was  by  suicide,  the  proof  that 

he  died  by  his  own  hand  was  conclusive,  and  there  was  no  evideice 

tending  to  prove  the  contrary." 

The  defendant  had  the  burden  of  establishing  the 

fact  of  suicide,  notwithstanding  the  statement  in  the  proofs  of 

death.   (Knights  of  Maccabees  v.  Stensland,  206  111.  124;  loijghts 

of  Templars  and  Masons  Life  Indemnity  Co.  v.  Crayton,  209  id.  550) 

The  statement  in  the  proofs  of  death  above  quoted  was  admissible 

in  evidence  but  not  conclusive  on  either  party.   (Modern  'Aoodmaa 

V.  Davis  184  111.  236;  Kieswetter  v.  ILnights  of  "  accabees 

287  id.  48) .   The  plaintiff  did  not  offer  any  evidence  inconsj^.  tent 
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witli  the  statement  made,  and  there  was  no  conflict  in  theevldaice 
which  established  the  fact  of  suicide." 

In  view  of  the  rule  as  above  annovinced  the  court 
in  the  instant  cese,  eried  in  refusing  to  admit  the  proofs  of 
the  death.  The  judgment  of  the  circuit  court  of  Knox  County  is 
reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  oflGce. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and  affix  the   seal  ot 

said  Appellate  Court,  at  Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(53761— SM— 7-27) 


■  AT  A  TERM  OF  TftE  APPELLATE  COURT, 


'Begun  and  held  a.\   Ottawa,  on  Tuesday,  the  First  day  of 
■ffyi   year  of  our  Lord  one  thousand  nine  hlindred  and  t^ 
within  and  for  the  Seoond  District  of  tie  State  of  I'! 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice 
Hon.  THOMAS  M.  JETT,  Jyistice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


tober,  in 
!nty-nine, 
linois : 


255  I.A.  642^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JM   2  5  ^oq^i         the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8078  Agenda  36 

Crawford  State  Savings  Bank 
a  oorporatlon, 

Plaintiff  in  error, 
▼s.  Error  to  the  ':Jircuit  Court 

Royal  Indemnity  Company,  /  of  Kane   County, 

a  oorporatlon, 

Defendant    in  error, 

May  Term,  19  89. 
Jett,  J, 

This    is  a   suit   in   assumpsit,    instituted  "by  th«   Crawford  State 
Savings  Bank,   a  corporation,   plaintiff  in  error,   hereinafter 
referred  to  as   plaintiff,   against  the  Royal   Indemnity  Company, 
a  corporation,    defendant    in  error,   hereinafter  referred  to  as 
defendant,  upon  a  policy  of  insiiranoe  by  which    the  defendant 
undertoolc  to   indemnify  the   plaintiff  against  loss  through  dis- 
honest acta   of  the  emplyyees   of  the  plaintiff. 

The  declaration  alleges  that   the  defendant,   on  July  8E,   1923, 
issued  its  #50,000  banker's  blanket  bond,    indemnifying  the   plaintiff 
against  loss  from  embezzlement  by  any  of  its  employees.      The  bond 
in  q.uestion  continued  in  force   from  Jxily  23,    1323,  until  July  22; 
1925,  when  it  was   superseded  by  another  "bond;    that  on  IJiay  26,   1926, 
It  was  discovered  that  an  employee  of  the  plaintiff  during  the 
term  of  the   bond,   had  embezzled  $8600.00;    that  notice   of  this 
loss,   with  itemized  proof  of  loss  had  been  given  to   the   defendant, 
"b^t  that  it   refused  to  pay. 

To  the    declaration  the  defendant  pleaded  the  general  issue; 
a  Jury  trial  was  had,   with  a  finding   in   ffeivor   of  the   lerendant 
and  the  plaintiff  prosecutes   this  writ  of  error.      It  is   insisted 
by  plaintiff  that  the  verdict  of  the   Jury  is  again3t   the  manifest 
wei^t  of  the  evidence. 


oS   &£)£iB-%!i.  -  8V08 

.'loi'is   nx   Tuixuxsl.eX'I 
tiJJoC   cf-Lutiii':   ana-  cJ  lo'n:^-:  .-v 

(COJtd'JB'XOqiOO    4S 

.tSC'I   ,mi9T  \;£M 

istlBiiieiQii   ,10116   fll  lild-xitBlg   ,noid-fiioqioo  b   tiinBff  aanivBS 

.'^js^sioC  ^wlmiioj^iil   l&%oji  odi  teais^B   ^'x'liinjiBLq,  eb  o>t  i»eTi9"J:©i 

SB  oi"  Jb3iisl:9i  i&ilsnisieii   ,ioiie  ni   rfrtfiJbxie^teJb    , no id^ bio 5100  jb 

^naJbaeteb  ol&   if&iriw  '^cf  aocBitrarii  io  -^oiXog  b  nogcxr  ^ia&iiaeteti 

-ei.jb  iL:^o'uii  eeol  d-anxBse  llidrjiBlq;   erf;}-  \;^.tmfl9i»ni   od-  iooi-rteiJiur 

.llld-n±Blc[  exfjl'  lo  aee-^IcLine  sif*  lo  bd-OB  ^eenoii 

joS?!   ,SS  Ttlxi-L  xto    ,3TiBj&iisl6J&  ©rid-   dBrf*  89^9llB  flold-BisIooJb  erCT 

1: J Jl v+ni alq;   arid  •^alxllimeJbal    ,^nocf  deinelcf  e'lsinBcf  000, Oa|   B&i  Lev&ai 

LaofS  sxiT      .ssoT^oIqind  sd-i  lo  y^s  "^cf  ^tisrelssadais  ©oil  asol  d-enlBSB 

;SS    j.Lssl,  li&£UT  ,5aci    ,oS  Tili/X.  ff!Oi!t   ooicl  al  Aeu-nldrtoo  noid-aej/p  nx 

-aQL    ,dS  ^i£i:  no   dartd    ;i>no(f  adiid-oriB  ^cf  JEi«£eeieqxfe   asw   ti  aesin   ,5561 

^d&  ■^altifii  tlx  J-aifllti  ©jtt  Ic  »9y;olo[ffi8  cb  d-Biid-  JSeiSYooeifi  8ijv;  tl 

airf*   lo   soidoji  Jaricr    ;00.00d8$  Jielsaecfiae  jbf3xl   , i>nocf •  srid"  lo   urred- 

,+jiBiof£8tejb   erid^   oi   xievis  wesx^   fieri  seol  lo  iooKj  ^asJtmei"!  jld^lw   ,e8oI 

.T^aq  oi,^  Jb© 81/191  d^l  *Brid   d-ird" 

;t'i^'i''-L    iBi6rtd%  eriJ-  X>ei)B©Xq   ;trrBi)xi94:9^  ©ri;^   cold-BiBlo©^    srid^   oT 

dnaJiiis'lei!;  ©n*^  lo   iovj^   al   :^aibasJ.  b  dil7i   ,lisd  8Bv?  lalid-  '^xxj(,   b 

^©jtaigirl  8i  d"!      .1011&  lo  #liw  ai.s-it   aad-xroeeciq  llld-rtiBlq  ©rid  Xrta 

d'ps^inr-     '^    -  •  -  8i  x'^i,   »ri*  to  d-oiiii©v   ©rid-   d-«rid-  llldTiiBlq  -^d" 

.ooneiii-"  '  ":^   '^'^  drfslew 


The  bond  of  the  defendant   was   in  force   during  the  time  of 
the    employment   of  one  Arthur  R.    Giannotti,    the  defaulting  employee. 
Giannotti   \was  a  witness  for  plaintiff,   and   in  his   deposition  among 
other   things,    testified  that  he  was   short  i|7900.00  on  May  16,    1925, 
and  stated  in   detail  how  he   took   the  money  from  time   to  time. 

The   record  discloses  that  by  an  examination  conducted  by 
the    Illinois   3tate   iiuditor,    Gitmnotti  was  a   defaulter  to  the 
extent  of  $11,000  or  more. 

It  is   quite   evidenq^  from  the   evidence  that  Giannotti  iiias  a 
defaulter  d\iring  the   term  that    the  bond   in  (question  was  in  effect, 
and,  conceding  that   there  might  be  some  difference   of .  opinion 
as  to   the   amount  of  the  loss   on  July  2E,   1925,    the   record  dis- 
closes the  fact   that   the  shortage   on  said  date   was   i?7900.00. 

In  view  of  the    state   of   the   record   it   is  not  necessary   to 
discuss  what   is  further  shown  by  the  evidence   for  the  reason 
that  we  are   of   the   opinion  that   the   only  question  involved  is 
the  amount  of  the  shortage. 

It  is   insisted  by  the  defendant  th  t  since   the   Jury  passed  upon 
the   question  of  faot  and  found  for  the  defendant,    the   Judgment   of 
the   lower   court  should  be  sustained. 

Owing  to  the   facts  as   shown  herein  vie   cannot   follov?  the 
suggestion  of  the    defendant.      The   Judgment  of   the   Circuit  Court  of 
Kane   vounty  will  be   reversed  and  the   cause  remanded. 

Reversed  and  Remanded. 
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do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  m}-  office. 

In  Testimony  Whereof,  I  hereunto   set  my  hand   and   affix  the   seal  oi 

said  Appellate  Court,  at  Ottawa,  this Jay  of 

in  the  j'ear  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


/ 


AT  A  Te^M^STTI 


THE  APPELLATE  COURT, 


it  day  of  Octobtr,  in 
lr*d.  and  twenty-riine , 
Btite  of  Illinois: 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  First  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundi 
within  and  for  the  Second  District  of  the  Si 
Present--The  Hon.  FRANKLIN  H.  BOGGS,  Presiding  Justice 
Hon,  THOMAS  M.  JETT,  Ji^stice. 
Hon.  NORMAN  L.  JONES,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
J/IM  PS  in  -  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


l^iiW*--iii^::^i;'^':'' 
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8084  Agenda  51. 


Board  of  Trustees  John 
Stuart  Ryburn  Memorial 
Hospital  of  Ottawa,  La  Salle 
County,  Illinois, 


appellees , 
vs. 
Bree  S.  Kelly, 

appellant , 


Appeal   from  the  Circuit   '^oxirt 
of  La  Salle  Ccninty. 


Uay  Tom,   1929. 

Jett,   J. 

Board  of  Trustees   of  John  Stuart  Ryl)um  Memorial  Hospital 
of  Ottawa,    La  Salle  County,    Illinois,    filed  its  hill  in  fhe 
Circuit  Court  of  La  Salle  County,    summons   returnable   to   the 
June  Term,   19E9,  against  Bree  S.  Kelly,   appellant,  alleging 
that  appellees  as  trustees   of  John  Stuart  Ryhurn  Memorial 
Hospital,  had  discharged  Bree  S.  Kelly,   appellant,  as  a  super- 
intendent of  said  institution   for  mis-raanagement  and  insubordi- 
nation;  ac^tKx  that  after  her  discharge   the  appellant  had  refused 
to   vacate   said  hospital  premises,   and  the  room  or  rooms  occupied 
"by  her  as  a  dwelling  place,   and  to  surrender  the  keys  and  records 
thereof. 

•The  prayer  of  the  bill  is   to  the   effect  that  Bree  S.  Kelly, 
appellant  be  perpetually  enjoined  and  restrained  from  remaining 
in  or  entering  the  said  hospital,    except  as  a  patient,    or  from 
Interfering  In  any  manner  with  any  of   the  managers,    employees 
or  patients  therein. 

A   pellant  filed  an  answer  to  the  bill  and  upon  replication 
being  filed  thereto,  and  after  hearing   thereon,    the   court,    on 
the   25th  day  of  March,   1929,   entered  an  interlocutory  decree, 
granting  the  relief  prayed  for  in   said  bill  of  complaint,    and 
this  appeal  was  prosecuted  by  appellant . 
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The  record  dlaoloses  that  Bree  S.   Kelly  waa   first  employed 
as  superintendent  of  said  hospital  on  the  15th  of  June,   19E5,   and 
continued  to  act  as  superintendent  under  yearly  contracts,   from 
that  time  until  the  decree  was  entered   in  this  cause.      There 
appears  to  he  some  q.uestion  as   to  whether  her  contract   for  the 
currej^t  year  expired  May   End,    19E9,    or  Ifey  31st  19S9 ,    but  no 
contention  is  made  hy  appellees  that  her  yearly  contract  had 
expired  at  the  time   of  her  alleged  discharge,    or  at   the   time   of 
the   filing  of  the  hill  or  entering  of  the  decree   in  this  proceed- 
ing.     In  her  answer  appellant  denies   that  she  was  legally  discharg- 
ed;   that  she  withheld  the  keys  and  records   of  the   institution, 
or  that   there  was  any  disorder  or  confusion   in  the  hospital  on 
account  of  her   intermeddling. 

Appellant  does  not  deny  the   right  of  appellee   to   discharge 
her  prior  to  the   expiration  of  her   contract,    for  a  sufficient 
reason  or  for  acapcxacjgc  an  insufficient  reason,    but   insists  that 
said  hospital  belongs   to   the  city  of  Ottawa,   and  that   the  bill 
shoTild  have  been  filed,    if  otherwise  proper,   by  the  city  instead 
of  by  the  said  Board  of  Trustees.      In  support  of  this   contention 
our  attention  has  been  aalled  to   the   cas     of  Johnston  y.   City  of 
Chicago,    S58  111.   494-497.      We  have   examined  this   case  and  do  not 
think  it   is  decisive   of  the   question   as  contended  b:y  appellant; 
there   is  nothing  in  the   opinion   in  said  cause,    as  we  rievr  it, 
that  would  authorize*  us  to  hold  that  appellees  were  not  the 
proper  ones  to  institute   this  proceeding.      It  will  be  remembered  • 
that  the  title   to   the  property  is  not  involved  in  this  cause. 

It   is   in  effect  admitted  by  appellant  that  the  Board  of 
Trustees   of  said  hospital  have   the   power  and  authority  to  dis- 
charge  her.      It  would  seem  to  follow  that   if  they  had  such 
power,    and  if  appellant  v/as   interfering  with  the  management  of  the 
institution,   or  with  her   successor,   appointed  by   the   Trustees, 
the  Board  of  Trustees  would  have   the   right  to  apply  to  a  court 
of  equity  to  enjoin  appellant  from  so  interfering. 
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It  was  the  duty  of  the  members  of  the  Board  of  Trustees  of 
the  hospital  to  manage  it,  and  whatever  personal  interest,  appellant 
or  appellees  might  have  or  injeot  in  this  proceeding,  is  subservient 
to,  and  of  no  oanseauence ,  considering  the  rights  of  the  public, 
that  the  hospital  might  be  properly  maintained  and  conducted,  so 
as  to  render  the  best  service  possible.   The  Board  of  Trustees 
of  the  hospital  had  the  power  to  adop? by-laws  and  rules  o:  regula- 
tion,  which  are  reasonable  and  consistent  with  the  general  pur- 
poses of  the  hospital, 

Cahill's  R.3.  1927,  Chap.  E4,  Sec.  576^^  provides:  "The 
directors  shall,  immediately  after  their  appointment  meet  to 
organize  b,"  the  election  of  one  of  their  number  president  and 
one  as  secretary  and  by  the  election  of  such  officers  as  they  may 
deem  necessary.   They  shall  make  and  adopt  such  by-laws,  rules, 
and  regulations  for  their  own  guidance  end  for  the  government  of 
the  hospital  as  may  be  expedient,  and  not  inconsistent  with 
acts  and  ordinances  of  said  city.   They  shall  have  the  exclusive 
oontrol  of  the  expenditure  of  all  moneys  collected  to  the  credit 
of  the  "Hospital  Fund",  and  of  the  supervision,  care  and  custody 
of  the  grounds,  leases  and  buildings,  constructed,  leased  or  set 
apart  for  that  purpose,  and  all  moneys  received  for  such  hospital 
shall  be  deposited  in  the  treasury  of  said  city  to  the  credit  of 
the  "Hospital  Fund"  and  drawn  upon  by  the  proper  officers  of 
said  city  upon  the  proper  authenticated  vouchers  of  said  hospital 
"board.   Said  board  shall  have  the  power  to  purchase  or  lease 
ground,  to  occupy,  lease  or  erect  appropriate  building  or  buildings, 
for  the  use  of  said  hospital;  said  board  shall  have  power  to 
appoint  a  suitable  superintendent  or  matron,  or  both,  and  necessary 
assistants  and  fix  their  compensation,  and  shall  also  have  power 
to  remove  such  appointees,  and  shall  in  general  carry  out  the 
spirit  and  intent  of  this  act  in  establishing  and  maintaining 
a  public  hospital,  and  one  or  all  of  said  directors  shall  visit 
and  examine  said  hospital  at  least  twice  each  month  and  make 
Monthly  reports  of  its  condition  to  the  city  council." 
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There  was  placed  upon  the  members  of  the  Board  of  Trustees 
the  duty  to  manr  ge ,  and  they  were  authorize!  to  appoint  a  aaper- 
Intendent  or  matron.   The  trustees  were  the  sole  Judges  of  the 
qualifications  of  suoh  appointee,  and  of  the  conduct  of  suoh 
appointee  and  could  remove  her  at  any  time  ,  for  any  cause  or 
for  no  oause,  of  course  teing  liable  in  damr.ges,  if  any,  for 
breach,  if  any,  of  the  contract. 

We  are  of  the  opinion  therefore  that  since  such  power  was 
lodged  with  the  trustees  they  v/ere  the  proper  persons,  if,  in 
their  Judgment  an  appointee  was  not  doing  the  things  which  were 
for  the  hest  interest  of  the  institution,  to  relieve  her  from 
further  duties  as  such  appointee. 

It  is  also  contended  hy  the  appellant  that  the  appellees 
did  not  offer  to  do  ecLulty  in  the  bill;  th?t  is  that  they  did 
not  tender  appellant  whatever  amount  might  he  owing  to  her 
as  suoh  superintendent  of  the  hospital.   In  so  far  as  the 
decree  has  the  effect  of  "barring  appellant  from  any  action  for 
damages  she  mi^t  have  for  "being  discharged  "before  the  termination 
of  her  contract,  it  is  too  hroad,  and  should  "be  so  modified  as 
not  to  interfere  with  her  right  in  this  connection. 

There  was  some  evidence  tending  to  sho^-^  fhft  appellpnt  had 
offered  to  resign  upon  being  paid  a  certain  3um,  Before  suoh 
resignation  had  been  accepted  however,  she  withdrew  the  same, 
and  we  are  of  the  opinion  that  having  withdrawn  her  resignation 
"before  it  was  accepted,  her  claim  for  damages,  if  any,  for  being 
discharged  would  not  be  affected  by  such  offer  to  resign. 

V/e  are  of  the  opihlon  that  the  decree  should  be  modified 
so  ss  to  protect  the  rights  and  interests  of  appellant  in  the 
event  she  seeks  to  recover  dame  gee  for  being  discharged  before 
the  termination  of  her  contract  of  employment.   The  decree 
will  be  so  modified  sind  affirmed. 

The  cause  is  reversed  and  remanded  v/ith  directions  to  modify 
the  decree  as  herein  indicated. 

Reversed  and  remanded  with  directions. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records  and   Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  mj'  hand  and  affix  the  seal  ol 

said  Appellate  Court,  at  Ottawa,  this day  of 

■ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- ■ ■ — 


Clerk  of  the  Appellate  Court 

(537B1— 3M— 7-27) 
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General  No.  8261 


Awmla  No.  -U) 


Ova  Griflley,  AppoUoo. 

vs. 
John  H.  Wood,  et  al. 


American  State  Bank,  Cora  Belt  Bank,  Paul  F.  j'k'icli 
and  Herbert  Livingston,  Appellants 

Appeal  from  McLean 

NIEHAUS.  PJ. 

Ora  Gridley  the  appellee  filed  a  bill  of  complainl 

in  the  circuit  court  of  McLean  county  a.ii'ainst  John 

H.    Wood  and  others  for  the  enforcement  of  a  lieri 

as:ainst  real  estate  for  impaid  alimony  due  her.  The 

bill  contains  the  following-  alle.i>ations: 

Prior  to  the  18th  of  October,  1902,  she  was  th;' 
wife  of  Edward  B.  Gridley.  That  on  the^mth  of  Oc- 
tober. 1^^2  '^ratri::  t:u.'J_fuv  di<&r<#-^iTi*¥ne  Circuit'- 
Court  of  McLean  County,  in  chanceiy  cause  No .  83o2 . 
A  decree  of  divorce  and  alimony  in  favor  of  oratrix 
was  rendered,  whicli  decret'  was  aftervv'ards  amondc('i 
and  is  still  in  fiall  force  and  effect.  Said  decr."'e  pro- 
vided for  alimony  but  not  in  lieu  of  dowov  of  $l,80i; 
per  year  from  the  first  of  Stpteni)>ev,  1902.  payable 
quarterly.  That  said  decree  further  ordered  and  ad- 
judg'ed  that  the  alimony  to  he  paid  to  your  oratrix 
should,  in  case  of  the  deatJi  of  Gridley.  he  bindiiyt;- 
upon  his  heirs,  execntoi's  and  administrritors  until 
complainant's  dower  should  be  assigned  to  her  in  the 
estate  of  Edward  B.  Gridley  owned  and  possessed  b\ 
him  at  the  date  of  the  filing  of  the  bill,  unless  other- 
wise ordered  by  the  Court;  provided,  however,  in 
case  of  death  of  Edward  B.  Gridley,  alimony  should 
thereafter  be  at  the  rate  cf  $900.00  per  year  until  the 
dower  in  the  estate  of  Edward  B.  Gridlev  sliould  have 
been  assigned.  That  said  Edward.  B.  Gridlev  rliod  .Jan- 
uary 7,  1914,  having  paid  to  your  oratrix  all  alimony 
that  accrued  to  her  to  said  date,  and  that  said  ouav 
terly  payments,  until  further  order  of  the  Court,  wrc 
made  a  lien  upon  sai'l  real  estati.'  until  Edward  B. 
Gridley  should  execute  a  good  and  sufficient  Tuori- 
g;age  upon  sufficient  i-eal  estate,  to  be  judged  suffi- 
cient by  the  Court,  or  until  he  sliould  give  to  vou'- 
oratrix  a  good  and  sufficient  bond  for  tlie  iiavnient  of 
the  alimony  in  said  sum,  and 
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with  suix'tios  to  bo  accoptablc  lo  your  oiahix  ov  up 
proved  by  the  Court,  cot)V  of  wliicli  oriyiual  decree  is 
attached  and  marked  "ilxliibit  A."  That  said  Ed- 
waril  B.  Gridley  never  did  execute  any  inort^'ajct;  or 
bond.  That  prior  to  the  deati:  of  Edward  B.  (iridley, 
in  the  month  of  May,  1903,  he  fiU'd  hi«  petition  in  tiiis 
Court  askinj!:  the  Court  to  modify  the  decree  for  di- 
vorce and  alimony  l>v  trausferrinir  the  lien,  and  also 
your  oratrix'  inchoate  ri<j:Iit  of  <U)wer,  from  certain 
real  estate  described  in  the  decree  to  oilier  real  estate. 
That  said  Edward  B.  Oridley,  with  Ids  petition,  filed 
a  written  stipulation  or  contract  a.u,:'erin>i-  1o  transfer 
the  lien  for  the  pavmont  of  sarid  installments  and  for 
the  transfer  of  oratrix'  inchoate  rijrht  of  dower  fi'on: 
certain  property  described  in  tlie  original  deei^e,  n 
copy  of  which  petition  and  siiimlalion  is  hereto  at- 
tached and  marked  "Exliibit  B."  M:<>'  -.  :W);].  pur 
suant  to  petition  and  stipidatiou,  this  Court  entei'cd 
a  decree  ordering-  the  transfer  of  said  litn  and  the  in- 
choate rio^ht  of  dower,  as  piayed  for,  a  copy  of  which 
decree  is  hereto  attached  and  marked  "Exhibit  C." 
That  prior  to  his  death,  in  tlie  month  of  October  1909, 
said  Edward  B.  Gridlev  filed  liis  iietition  in  said  oausc 
for  further  modification  of  the  oriu'innl  decree  for 
divorce  and  alimony,  and  the  said  supijlemental  de- 
cree, so  as  to  provide  that  he  misflit  encumber  certain 
real  estate  upon  which  lien  for  your  oratiix'  payment 
of  alimony  rested,  to  other  real  estate,  and  also  trans 
fer  to  the  other  real  estate  your  oratrix'  inchoate  no;hi 
of  doAver  in  said  real  estate.  That  Edward  B.  Gri<lley 
filed  with  his  last  mentioned  petition,  a  written  aaree- 
ment  bearing  date  October  IS,  1909,  tJiat  said  li;-n  ami 
her  inchoate  riffht  of  dower  mi.iilit  be  transferred  and 
attached  to  other  real  estate  whicli  he  then  owned. 
That  he  then  owned  the  entire  title  and  fee  simple- 
to  Lots  13  and  14  in  Subdivision  of  Lots  oO  to  54,  in- 
clusive in  the  Oriijinal  Town  of  Bloominston,  McLean 
County,  Illinois,  wliich  property  was  sub.iect  to  the 
lien  of  your  oratrix  for  alimonv  and  subiect  to  her 
inchoate  riftht  of  dower.  Reserving  an  estate  for  his 
own,  the  said  Edward  B.  Gridlev  conveved  to  one 
John  H.  Wood.  That  said  Jolm  H.  Wood  then  and 
there,  on  October  L'-!.  1909,  aiiuoided  to  said  cor.traci 
a  stipulation  of  said  Edward  B.  Gridlev.  as  follows: 
';l,  the  said  John  H.  Wood,  the  holder  of  the  h-yfil 
title  of  all  the  real  estate  described  herein,  consent  an.l 
affree  to  the  above.  Li  Avitness  whereof  T  haA'e  here- 
unto set  my  hand  and  seal,  the  18th  day  of  October, 
1909.  John  H.  Wood.  Seal."  Pursuant  to  said  ri-'ti- 
tion  of  Edward  B.  Gridley  and  his  stipulation  and 
the  consent  of  John  H.  Wood,  this  Court  modified  the 
original  and  supplemental  decree  by  d(>cvi>eins'  and 
orderinjr  said  oric:inal  and  supiilemental  decree  to  bi- 
modified  so  that  vour  oratrix'  lien  for  aliniony  upon 
the  undivided  half  of  the  East  Half  of  the  Southea.s*" 
Quarter,  and  the  Southeast  Quarter  of  the  Northeast 
Quarter  of  Scetio-i  -27^  Toato  i?i  Xorth,  Eanj>:e  1  East 
of  3rd  P.  M.,  McLean  Countv.  Illinois,  be  and  the 
same  was  transferred  to  said  Lots  13  and  14  of  the 
Subdivision  of  Lots  50  to  54.  inclusiA-e,  in  the  Orisrinal 
To"mi  of  Bloominffton;  further  ordering;  and  ilocroo- 
ingr  that  the  inchoate  rii>ht  of  dower  in  tlie  first  <]e.s- 
cribed  real  estate,  to  the  amount  of  .'^12  000.  be  t'nr«s- 
ferred  to  said  Lots  13  and  14.  so  that  in  case  of  the 
death  of  Edward  B.  Gridley.  leavimr  your  oratrix  snr 
vivina:  him  she.  in  addition  to  her  dower  in  said  men- 
tioned real  esate,  should  h-ive  additional  dower  inti^r- 
est  therein  to  the  amount  of  $4,000.  provided, 
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however,  that  if  the  said  Edward  B.  (iridlcy  should 
pay  off  and  dischar.i;e  the  proposed  encuinbrauci.-, 
comphiinant's  ri^ht  of  dower  iu  the  laiul  eiieuinbcre'i 
.shoukl  be  restored  and  not  traifsfeired  as  Herein  ]>yo- 
vided.  it  was  further  ortl.-retl  by  said  su)jpJena-ntai 
decree  filed  October  1*2,  1909,  that  said  contract  ol 
Edward  B.  Gridley,  filed  witii  last  mentioned  petition, 
bind  him  and  the  said  John  11.  Wood,  their  heirn, 
administrators  and  executors,  to  the  full  I'Xteut  therein 
said  decree  provided,  a  copy  of  whicli  last  mentioned 
petition  and  decree  is  hereto  attached  and  marked 
"Exhibit  D."  Said  Edward  B.  Gridley,  by  his  last 
will,  appointed  John  H.  Wood,  executor,  and  that  he 
qualified  and  acted  as  such.  And  the  said  John  11. 
AVood  was  made  the  sole  le<iatee  imder  said  will.  Ihai 
John  H.  Wood  paid  your  oratrix  aliiiiony  at  the  rate 
of  $900  per  year  from  and  after  Edward  B.  Gridley'!^ 
death  up  to  the  i|uarter  besimiin^-  April  1,  19lo,  and 
that  in  certain  partition  ijrooeedinss  in  this  Court,  en- 
titled "Mary  Gridley  Bell  by  her  conservator  v.  John 
H.  Wood,"  No.  11G50,  and  cause  entitled  "Loi;-an  A. 
Gridley  by  John  H.  Wood,"  No.  IKJ.jl,  ijie  cjisli  vahu 
of  her  dower  in  all  lands  of  said  Edward  B.  Gridley.  ex 
cept  said  Lots  l.j  and  14,  and  all  alinnniy  to  which  shy 
was  entitled  under  the  decree  for  divorce,  and  for  ali 
mony  at  the  rate  of  $900  per  year  after  thf  death  of 
Edward  B.  Gridley,  was  paid  to  her  up  to  January 
1,  1918,  out  of  the  proceeds  of  the  sale  of  said  parti- 
tioned propertj'.  And  that  she  now  has  an  inchoai" 
dower  only  in  said  Lots  13  and  14,  and  that  her  lien 
for  alimony  due  her  for  the  period  commencing  Janu- 
ary 1,  1918,  with  lawful  interest  en  the  several  install- 
ments after  they  became  due  under  the  said  decree, 
and  until  her  dower  in  said  lots  shall  have  been  as- 
signed to  her,  rests  entirelv  npon  said  Lots  13  and  1 1 . 
That  said  John  H.  Wood  has  paid  your  oratrix  no 
alimony  for  the  period  commencins,-  January  1,  1918, 
down  to  the  date  of  the  filing"  of  this  bill,  and  there 
is  now  due  her  five  years'  alimony  at  the  rate  of  $900 
per  year  up  to  the  first  day  of  Jaimarv,  1923,  amount 
ing  to  $4,500,  and  that  he  has  paid  her  none  of  thr 
rents  or  profits  accniins:  to  him  from  said  Lots  13  ;un1 
14  which  are  improved,  and  are  known  as  108-110  East 
Front  Street.  That  he  has  never  assigned  to  vour  ora- 
trix her  dower  therein,  either  in  gross  or  in  common, 
or  in  any  other  manner  whatever,  althouiih  vour  ora- 
trix' petition  is  on  file  in  this  Court  prayino;  for  the 
assignment  of  said  dowor. 

Tlie  appellants  made  a  motion  lo  dismiss  the  bill 

of  complainant  on  the  fti'ound  that  it  showed  laches  and 

wilful  neglect  on  the  part  of  the  appellee  to  have  a 

dower  assigned  in  the  premises  subject  to  the  lien; 

also  laches  in  not  enforcing  her  claim  for  alimony 

during  the  life  time  of  John  H.  W^ood;  also  on  t\u 

ground  that  the  court  had  no  jurisdiction  to 
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enfoi'ce  the  alimony  decree .  The  court  denied  the  mo- 
tion and  thereupon  the  appellants  filed  their  answer 
to  the  bill,  which  contains  five  para.i^raphs.  The  ap 
pellee  filed  a  replication  to  the  answer  and  tlie  case 
was  thereupon  refeiTed  to  the  Master  in  Chancery. 
The  Master  in  Cliancery  reported  the  evidence  taken, 
and  found  that  the  equities  in  the  case  were  with  the 
complainant;  and  that  she  was  entitled  to  a  decree  to 
enforce  her  lien  against  the  premises  in  question,  for 
the  alimony  remainin.^-  unpaid.  Objections  were  filed 
to  the  Master's  findinjrs;  and  under  the  order  of  the 
court  the  objections  were  alloAved  to  stand  as  exceiD- 
tions.  Upon  the  hearing'  of  the  case,  the  court  o\-eriaded 
the  exceptions,  and  rendered  its  decree.  Tlie  decree 
finds  the  amount  of  tlie  arrears  of  alimony  for  the  p(>r- 
iod  from  Jan.  1,  1918,  inciudiu;:>-  the  payment  du>;'  So])- 
tember  30, 1925,  with  interest,  to  be  $9131.75;  and  (here- 
upon ordered  that  the  appellee  should  be  paid  that 
amount  within  five  days,  tosjether  with  lawful  interest 
from  the  date  of  the  decree;  and  that  upon  failure  to 
pay  the  same,  the  real  estate  involved,  be  sold  foi- 
cash  to  the  highest  bidder.  The  sale  to  be  subject 
however  to  the  installments  of  alimony  accrued  and 
to  accrue  to  the  appellee  in  the  decree  in  cause  No. 
8352,  from  and  includins'  the  first  of  t)ctober.  1925. 
until  said  decree  for  alimony  in  cause  No.  8352  be  sat- 
isfied in  full;  also  subject 
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to  the  dower  ri«;hts  of  the  appellee.  The  deciee  fur- 
ther provides,  that  the  lien  upon  the  premises  as  pro- 
vided for  by  the  divorce  decree  in  Gridley  v.  Gridley, 
Chancery  No.  8352,  is  presented  t^nd  shall  not  in  any 
wise  be  impaired  by  the  decree  of  sale  in  this  cause.  And 
the  decree  also  provides,  that  if  no  redemption  is  made, 
the  Master  issue  a  deed  to  the  purchaser,  subject  to 
lien  rio:hts  of  appellee  in  reference  to  installments  of 
alimony  accrued  and  to  accrue  to  tlie  appellee  under 
the  decree  of  alimony  after  October  1st,  1925;  and  sub- 
ject to  her  dower  ri^ht  in  said  premises.  Tliis  appeal 
is  from  the  decree. 

Appellants  defense  to  tlie  appellee's  claim  of  lieu 
and  the  ri;>ht  to  enforce  the  same  is_set  forth  in  the 
five  parajrraplis  of  their  answer.  And  we  will  there^ 
fore  consider  the  questions  raised  by  parajjraphs  re- 
ferred to. 

It  is  averred  in  the  first  paras'raph,  'that  they 
were  creditors  of  Wood,  and  that  their  claims  had 
been  allowed  against  the  estate  of  John  Wood  to  the 
amount  of  $15000.00;  that  the  estate  of  John  Wood  i.s 
insolvent,  and  that  the  premises  described  in  the  bill 
were  sold  under  foreclosure  proceedings.  That  the 
widow  of  John  H.  Wood  and  his  estate  A\ere  unable 
to  redeem  said  property;  and  that  for  the  purpose  of 
savinff  themselves  loss  of  money  due  to  them  from 
said  estate,  they  purchased 
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the  certificate  of  purchase  for  $14241.31,  beinR  the 
amount  due  thereon;  and  that  the  title  was  tal<on  in 
the  name  of  Herbert  M.  Livinsston  for  convenience. 
That  the  apTJeUants  voluntarily  asxeed  amon":  them- 
selves to  sell  said  real  estate,  as  soon  as  the  same  could 
be  advantageously  sold,  and  that  out  of  the  proceeds 
realized,  each  was  to  be  repaid  the  amount  of  money 
advanced  for  the  purchase  of  said  certificate  of  pur- 
chase and  the  outlay,  insurance,  taxes,  and  other  ex- 
penses, and  the  payment  in  full  of  the  indebtedness 
due  them  from  John  H.  Wood;  and  that  the  surolus 
should  be  paid  to  CaiTie  E.  Wood  as  executrix  and 
widow  of  John  H.  Wood  in  proper  proportion.  That 
this  ajp-eement  was  voluntary  on  their  part,  and  that 
the  appellants  intend  not  to  profit  by  the  purchas<' 
of  said  real  estate  over  and  above  the  repayment  of 
the  moneys  due  them;  and  tliat  they  intend  to  cany 
out  said  plan  voluntarily  undertaken . ' 

Concerning  the  matters  set  up  in  tlie  first  iiara- 
"rraph  of  appellants'  answer,  it  may  be  said  that  It 
does  not  constitute  any  defense  to  appellee's  claim  of 
lien,  nor  to  her  rislif  to  enforce  the  same,  becauso  tlio 
proofs  show,  that  lien  provided  for  in  the  alimonv  de- 
cree as  well  as  the  decree  itself,  was  in  full  foi'ce  and 
effect  at,  and  durin.c:.  the  time  of  the  occurrences  and 
transactions  referred  to  in  this  naragrapli  which  in- 
volved the 
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rig'hts  of  the  creditors  in  and  to  the  real  pi'operty  of 
John  H.  Wood  wliich  was  subject  to  the  lien  in  ques- 
tion; and  that  the  lien  had  become  loyally  effective 
upon  this  property  in  the  life  time  of  John  H.  Wood; 
that  Wood  had  become  a  party  to  the  alimony  decree 
and  to  the  placing-  of  the  lien  upon  the  premises  as 
holder  of  the  legal  title;  and  had  expressly  consented 
and  agreed  to  the  transfer  of  the  lien  from  ether  real 
property  of  Edward  B.  Gridley  to  the  premises  in 
question.  The  validity  and  binding  force  of  the  lien 
as  well  as  the  right  to  enforce  the  same  against  the 
premises  had  become  and  were  res  adjudicata  before 
and  at  the  time  of  the  death  of  Johji  H.  Wood:  an<i 
hence  had  the  same  legally  binding  effect  u|x»n  his  es- 
tate, as  well  as  the  rights  and  interests  of  all  who 
claim  title,  or  rights  or  interest  under  the  Wood  title; 
and  that  any  lien  involved  in  the  foreclosure  proceed- 
ings mentioned  in  the  paragraph  referred  to  was  there- 
fore necessarily  subordinate  and  subsequent  to  the 
lien  provided  for  in  the  alimony  decree  which  is  souglit 
to  be  enforced  in  this  proceeding.  Gridley  v.  Wood 
215  111.  App.  473;  Mary  Gridley  Bell  v.  Wood  215  id. 
658;  Wilson  v.  Smart  324  111.  280. 

The  second  paragraph  of  the  answer  alleges,  that 
the  appellee  is  not  entitled  to  enforce  her  lien  to  secure 
her  unpaid  alimony,  because  she  was  guilty  of  laches 
in  not 
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having;  pressed  the  suit  which  she  commenced  in  the 
circuit  court  of  McLean  coi;nty  for  the  asoiaument  of 
her  dower  in  the  premises  involved,  to  a  conclusion; 
that  this  dower  suit  had  been  referred  to  the  Master 
in  Chancery  to  take  evidence;  but  that  no  proofs  had 
been  taken;  and  no  other  action  for  the  purpose  of 
effectuating-  the  assig-nment  of  the  dower  had  been 
taken  in  the  suit;  and  no  further  proceedings  wen- 
had  except  the  dismissal  of  the  defendants  therefrom, 
which  appellants  claim  amounted  to  a  dismissal  of 
the  suit.  These  matters  however  do  not  constitute  leftal 
laches'  on  the  i^art  of  appellee;  and  do  not  bar  her 
right  to  the  lien  in  question.  The  Statute  made  it  the 
duty  of  John  H.  Wood  to  assi.a,u  appellee's  dower  vj 
the  premises  in  question.  The  provision  of  the  Dower 
Act  is,  that  "it  is  the  duty  of  the  lieir  at  law  or  ether 
person  having'  the  next  estate  of  inheritance  or  free 
hold  in  any  lands  or  estate  of  which  any  person  is  en- 
titled to  dower  to  law  off  and  assign  such  dower  as 
soon  as  practicable  after  the  death  of  the  husband  or 
wife  of  such  person."  Chap.  41  Par.  IS  Smith-Hurd 
Rev.  Stat.  Bonner  v.  Peterson  44  111.  20;];  Waraer  v. 
Warner  235  HI.  448.  Wood  failed  to  perform  his 
statutoiy  duty  to  have  appellee's  dower  in  the  prom- 
ises assigned,  which  would  have  sto]))H'(l  the  further 
accruing  of  alimony;  but  apparently  preferred  to  con- 
tinue the  payment  of  the  amounts 
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of  accruing?  alimony  to  appellee  lor  over  two  years 
after  the  death  of  Edward  B .  Gridley  at  the  rate  fixed 
hy  the  decree,  namely  $900.00  per  year.  This  is  clear 
ly  set  forth  in  Gridley  v.  Wood,  supra.  We  conclude, 
that  the  neg'lect  of  the  duty  on  the  part  of  Wood  in 
not  assifiniino:  appellee's  dower  is  chargeable  to  all 
parties  who  claim  under  him. 

The  third  para?:raph  of  appellants'  answer  set-- 
up  in  defense  to  appellee's  claim,  that  that  part  of 
the  decree  in  the  divorce  proceedings  of  Ora  Giidley 
V.  Edward  B.  Gridley  upon  which  the  claim  for  ali- 
mony is  based  after  Edward  B.  Gridley 's  death,  is 
illegal;  and  that  the  court  had  no  .iurisdiction  to  ren- 
der said  decree  so  far  as  the  appellants  were  concerned, 
which  is  a  mere  conclusion  of  law;  and  that  the  de- 
cree is  so  uncertain  and  equivical  that  the  same  is  of 
no  bindino-  force  or  effect  upon  the  appellants,  whicli 
is  obviously  not  in  accordance  with  the  fact;  and  that 
the  enforcement  of  the  decree  is  as'ainst  public  policy ; 
and  that  to  enforce  the  decree  would  be  inequitable 
and  against  'all  equitable  Droceedings;'  being  in  the 
natui'e  of  a  penalty;  and  that  the  statute  gives  full 
remedy  for  failure  to  assign  dower.  It  is  apparent 
that  there  is  no  question  of  public  policy  involved  in 
the  enforcement  of  tJie  decree  in  question,  ai.d  tliat 
pleaders'  conclusions  about  the  enforcement  being  in- 
equitable and  in  the 
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nature  of  a  penalty  are  not  well  taken.  The  third  para- 
^aph  does  not  embody  any  matters  which  may  be 
re.a:arded  as  a  defense  to  appellee's  ri,2:ht  to  the  re- 
lief prayed  for. 

The  foiirth  paraftraph  of  appellant's  answer  avers, 
that  the  appellee  had  received  the  present  cash  value 
of  her  dower  interest  in  other  tracts  of  land ;  and  there- 
fore her  demand  for  the  amount  of  alimony  due  should 
be  properly  apportioned;  and  only  so  much  of  said 
alimony  be  allowed  a.2:ainst  the  appellants  as  the  value 
of  the  property  here  in  question  avouM  bear  to  the 
entire  value  of  the  real  estate  in  which  the  appellee 
was  entitled  to  dower.  The  amount  received  by  the 
appellee  for  her  dower  in  pi-emises  other  than  those 
in  question  did  not  reduce  the  amount  of  alimony  due 
her  under  the  alimony  decree;  and  the  dower  money 
was  not  received  by  her  on  account  of  or  in  payment 
of  alimony  due  her.  Under  the  alimony  decree  the  ai»- 
pellee  was  entitled,  after  the  death  of  her  fomier  hus- 
band, to  $900.00  a  year,  until  all  of  her  dower  in  the 
different  parts  of  the  property  subject  to  the  lien  for 
the  unpaid  alimony,  had  been  assic-nod .  Her  dower  in 
the  premises  in  question  havin<?  never  been  assicfned 
to  her,  the  alimony  continued  to  accrue  and  to  be  a  lie-i 
against  the  property  in  question.  It  is  clear,  that  tlu 
matters  set  up  in  parajci'aph  four  referred  to  do  not 
constitute  any  defense  to  appellee's  claim  for  relief; 
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and  the  court  therefore  properly  sustained  an  exception  to  this 
paragraph  of  appellants  answer.  \ 

The  fifth  paragraph  of  appellants*  answer  merely 
amounts  to  a  general  denial  of  the  allegations  of  fact  in 
appellee's  bill  of  complaint  and  does  not  set  up  any  affirmatiTe 
matters  of  defense. 

The  record  does  not  disclose  any  error  in  the 
rendition  of  the  decree;  and  the  decree  is  therefore  affirmed. 
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General  No.  8310  Agenda  No.  4 

APRIL  TERM,  A.  D.  1929 

J.    N.    Moore,   Individually,   and  J.'  N.    Moore   and 

Sylvia  V.   Moore,  co-partners,  doing  business  as 

Moore  Adjustment  Company,  Plaintiffs 

in  Error, 

vs . 

Cliarles  C  Claar,  Defendant  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  Verniiliou  County 

ELDREDGE,  P.  J. 

Charles  C.  Claar,  Defendant  in  error,  filed  his 
bill  of  complaint  in  the  Circuit  Court  of  Vermilion 
County  for  an  accounting,  making  J.  N.  Moore,  in- 
dividually, and  J.  N.  Moore  and  Sylvia  V.  Moore, 
co-partners  doing  a  business  as  Moore  Adjustment 
Company,  defendants  thereto.  Personal  service  v.-as 
had  upon  Sylvia  V.  Moore.  The  controversy  arises 
over  the  service  of  the  summons  upon  the  defendant 
J.  N.  Moore.  The  original  return  of  the  sheriff  on 
the  summons  is  as  follows:  "I  have  dul3^  served  the 
within  writ  upon  the  within  named  J.  N.  Moore,  in- 
dividuallj',  and  also  J.  N.  Moore  and  Sylvia  V. 
Moore,  doing  business  as  the  Moore  Adjustment  Com- 
pany, by  leaving  a  true  copy  thereof  for  J.  X.  Moore 
at  his  usual  place  of  abode  with  Mrs.  Sylvia  V. 
Moore  his  wife  a  person  of  the  age  of  ten  years  and 
upward,  and  a  member  of  the  family  of  the  within 
named  defendant  J.  N.  Moore  and  at  the  same  time 
making  known  to  her  contents  thereof.  This  the 
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flay  of 192 "It  contains  neither 

date  nor  signature.  The  defendants  to  the  bill  filed  a 
special  appearance  for  the  purpose  of  quashing-  the 
service  on  said  summons  for  the  reason  that  it  was 
not  served  upon  J.  N.  Moore,  by  leaving-  a  copy 
thereof  at  his  usual  place  of  abode  with  some  person 
of  the  fanoily  of  the  a^e  of  ten  years  and  upward. 
In  support  of  said  motion  numerous  affidavits  were 
filed  to  the  effect  that  J.  N.  Moore  and  his  wife 
Sylvia  V.  Moore  resided  at  829  North  Griff  en  Street 
in  the  city  of  Danville  and,  on  the  day  that  the  sum- 
mons was  delivered  to  Sylvia  V.  Moore,  she  was  vis- 
iting a  friend  who  resided  at  908  Anchor  Street  in 
said  city,  and  that  the  copy  left  with  her  for  service 
upon  J.  N.  Moore  was  not  left  with  her  at  the  usual 
place  of  abode  of  the  said  J.  N.  Moore.  Thereupon 
the  sheriff  asked  leave  to  amend  the  certificate  of 
service  which  was  granted  and  the  sunuuons  -was 
amended  so  as  to  read  as  follows :  "  I  have  duly  served 
the  within  writ  upon  the  within  named  J.  X.  Moore, 
individually,  and  also  J.  N.  Moore  and  Sylvia  V. 
Moore,  doinff  business  as  the  Moore  Adjustment  Com- 
pany, by  leaving  a  true  copy  thereof  at  the  residence 
of  Mrs.  J.  C.  Delbridge  at  908  Anchor  Street,  Dan- 
ville, Illinois,  with  Mrs.  Sylvia  V.  Moore,  his  wife, 
a  person  of  the  age  of  ten  years  and  upward,  and  a 
member  of  the  family  of  the  within  named  defendant, 
J.  N.  Moore,  and  at  the  same  time  making  known 
to  her  the  contents  thereof.  This  21st 
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day  of  September,  1928.  C.  B^  Grimes,  Sheriff,  By 
R .  Cunningham,  Deputy . ' '  The  defendants  again 
filed  a  limited  appearance  and  renewed  their  motion 
to  quash  the  sei"vice  of  the  summons  which  the  court 
denied.  The  defendant  Sly  via  V.  Moore  filed  a  de- 
murrer to  the  bill  whereupon  the  complainant  dis- 
missed the  bill  as  to  her. 

Plaintiff  in  error,  J.  N.  Moore,  neither  entered 
a  general  appearance  nor  answered  the  bill  but  was 
defaulted  and  upon  a  hearing  a  decree  was  entered  in 
favor  of  the  conyplainaut  and  against  him. 

A  motion  has  been  made  in  this  court  by  de- 
fendant to  strike  all  the  affidavits,  filed  in  support 
for  the  motion  to  quash  the  summons,  from  the  rec- 
ords because  they  have  not  been  preserved  by  a  cer- 
tificate of  evidence.  The  transcript  of  the  record  does 
not  contain  any  certificate  of  evidence.  We  held  in 
the  case  of  I^yons  v.  Lyons,  219  111.  App.  620,  as 
follows:  "While  it  is  true  that  in  chancery  cases  mo- 
tions made  will  be  considered  as  part  of  the  record, 
yet,  when  such  motions  require  evidence  to  sustain 
them,  such  evidence  must  be  preservted  bj'^  certifi- 
cates of  evidence  and  filed  in  the  case,  for  in  no  other 
way  can  it  become  a  part  of  the  record . ' '  The  same 
rule  is  announced  in  the  cases  of  Langfe  v.  Heyer,  195 
m.  420,  and  DuQuoin  Water  Works  v.  Parks,  207  111. 
46.  The  affidavits  filed  in  support 
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of  the  motion  to  quash  the  ori.a:inal  summons  and  re- 
turn thereon  and  also  filed  in  support  of  the  motion 
to  quash  the  amended  return  have  no  place  in  the 
record  and  are  stricken  therefrom.  But  this  will  not 
avail  the  defendant  in  error  anything.  The  statute 
specifically  directs  that  where  service  is  made  by 
copy,  the  sheriff  shall  leave  such  copy  at  the  defen- 
dant's usual  place  of  abode  with  some  person  of  the 
family,  of  the  age  of  ten  j^ears  or  upward,  and  inform- 
ing such  person  of  the  contents  thereof.  In  the  case  of 
Piffg-ot  V.  Snell,  59  111.  106,  the  return  of  the  service 
slid  not  show  that  the  copy  was  left  at  the  place  of 
abode  of  the  defendant,  and  the  court  held  as  follows: 
"This  return  is  defective  in  not  stating  that  the  copy 
was  left  at  the  usual  place  of  abode  of  Susan  J. 
Pi^Sot . ' '  The  decree  in  that  case  was  reversed  on  the 
ground  that  the  court  had  obtained  no  .iurisdiction 
of  the  person  of  the  defendant .  The  summons  and  the 
return  thgi-eon,  however,  are  parts  of  the  record  as  is 
also  the  motion  to  quasli  the  return  of  the  service. 
The  amended  return  of  sendee  made  by  the  sheriff 
shows  all  the  facts'  proven  by  the  stricken  affidavits 
and  shows  conclusively  that  there  was  uo  legal  ser- 
vice obtained  on  the  plaint?^  in  error,  J.  X.  Moore. 
It  is  apparent  from  the  record  itself  theiuiore,  that 
the  Circuit  Court  was  witliout  jurisdiction  of  the 
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plaintiff  in  error  and  that  the  decree  entered  is  erron- 
eous and  must  be  reversed. 

The  decree  of  the  Circuit  Court  is  reversed  and 
cause  remanded. 
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General  No.  8322  A^euda  No.  10 

APRIL  TERM,  A.  D.  1929 

Oscar  Nelson,  Auditor  of  Public  Accounts,  Appellee 

vs. 

New  Salem  State  Bank  of  New  Salem,  Illinois  in 

Which  Filed  Claim  of  Grif^RSville  National  Bank 

of  Grigg^sville,  Illinois,  Appellant, 

Appeal  from  Circuit  Court  of  Pike  County. 

ELDREDGE,  P.  J. 

This  appeal  is  wrongly  entitled;  it  should  be  "The 
Gri^p:sville  National  Bank  of  Grij^ssville,  Illinois, 
Appellant,  vs.  Farmer's  State  Bank  of  Pittsfield, 
Illinois,  Receiver  etc . ,  Appellee . ' '  The  New  Salem 
State  Bank  of  New  Salem,  Pike  County,  was  closed 
by  the  Auditor  of  Public  Accounts  on  June  7,  1926, 
as  hopelessly  insolvent,  and  the  Farmer's  State  Bank 
of  Pittsfield  was  appointed  receiver.  The  Gri^gs- 
ville  National  Bank  filed  its  claim  with  the  receiver 
for  the  sum  of  $14,900.61  on  the  theories'  of  money 
had  and  received,  mjoney  paid  for  the  use  of,  money 
in  possession  of  New  Salem  State  Bank,  property  of 
the  Griffffsville  National  Bank,  money  equitably  due 
from  the  New  Salem  State  Bank  to  the  GriKM'Sville 
National  Bank  and  also  for  credits  furnished  by  the 
Grip:^sville  National  Bank  to  the  New  Salem  State 
Bank.    The  Master  in  Chancer}-  to  whom  the  cause 
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was  referred  found  the  claim  to  be  without  merit  and 
on  a  hearing-  of  the  exceptions'  to  the  Master's  report 
the  Chancellor  also  disallowed  the  claim. 

It  appears  fi'om  the  arguments  of  counsel  for  the 
different  parties  that  one  A.  E.  Dunham  was  a  stock- 
holder and  depositor  in  the  New  Salem  State  Bank; 
that  about  a  j-ear  before  said  bank  failed,  Dunham 
established  an  account  with  the  Griggsville  National 
Bank,  and  thereupon  many  checks  of  large  amounts 
drawn  by  him  on  the  New  Salem  State  Bank  were 
mailed  to  the  Griggsville  National  Bank  and  his  ac- 
count in  the  latter  bank  credited  with  the  amounts 
named  in  the  checks ;  a  corresponding  number  of  checks 
aggregating  practically  the  same  amounts,  drawn  by 
Dunham  on  the  Griggsville  National  Bank  were  sent 
by  the  New  Salem  Statp  Bank  to  its  depository,  State 
Savings  Loan  and  Trust  Company  at  Quincy,  for  the 
credit  of  the  New  Salem  State  Bank .  The  Griggsville 
National  Bank  claims  that  all  of  these  checks  were 
forgeries.  When  the  New  Salem  State  Bank  failed, 
there  had  been  eight  of  such  checks  mailed  to  the 
Griggsville  National  Bank  and  credited  to  said  Dun- 
ham by  the  Griggsville  National  Bank,  and  sent  by 
the  latter  to  its  corresponding  bauk  at  St.  Louis,  Mo., 
to  be 
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eventually  paid  by  the  New  Salem  State  Bank  when 
the  cheeks  should  reach  it.  The  Grig^sville  National 
Bank  claims  to  have  credited  these  checks  to  Dun- 
ham's account.  The  question  in  controversy  on  the 
hearino:  before  the  Master  apparently  was  the  issue 
only  as  to  whether  these  checks  were  foroferies. 
Neither  on  the  hearing  before  the  Master  nor  before 
the  Chancellor  were  these  checks  produced.  The  evi- 
dence shows  that  they  all  came  into  the  possession 
of  counsel  for  appellant  who  testified  that  he  received 
them  from  the  Gri,a:Asville  National  Bank,  appellant, 
but  that  he  could  not  -produce  them  because  he  could 
not  locate  them.  He  further  testified  that  if  he  did 
produce  them  they  would  incriminate  his  client,  the 
Griggsville  National  Bank.  Of  what  crime  they 
tended  to  incriminate  the  Grigffsville  National 
Bank  is  not  disclosed  or  in  any  manner  ex- 
plained. The  attorney  did  not  testify  that  he  had 
made  a  thorough  search  for  these  checks,  but  stated 
that  they  were  not  where  such  things  were  usually 
kept  in  his  office.  In  answer  to  a  question  of  whether 
he  would  produce  them  if  they  came  into  his  posses- 
sion, he  answered,  "I  can't  say  what  my  state  of 
mind  might  be . '  The  basis  of  appellant 's  claim  is  that 
the  checks  in  question  were  forged  and  it  apparently 
takes  the  position  that  if  it  produces  tliem  thej^  will 
tend  to  incriminate  it 
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of  forgery.  lu  other  words,  it  is  seeking  to  take  ad- 
vantage of  its  own  wrong.  Such  a  contention  is  an 
absurdity  and  the  Master  and  the  Chancellor  were 
clearly  right  in  disallowing  this  claim.  The  decree 
should  also  be  affirmed  for  other  reasons .  The  trans- 
cript of  the  record  is  not  a  transcript  such  as  the 
rules  of  this  court  require.  It  is  simply  a  copy  of  a 
number  of  the  papers  filed  in  the  case  together  with  a 
mass  evidence  all  tied  together  and  not  even  arranged 
in  chronological  order.  The  brief  and  arg-ument  of 
appellant  is  a  very  meager  document,  and  not  a  single 
page  of  the  record  or  abstract  is  referred  to  in  sup- 
port of  any  of  the  facts  discussed,  which  is  also  a 
direct  violation  of  the  rules  of  this  court. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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General  No.  8328  Agenda  No.  14 

APRIL  TERM,  4.  D.  1929 

Gilbert  Ramsey,  Appellee 
vs. 
The  New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany, Appellant. 

Appeal  from  Vermilion 

NIEHAUS,  J. 

Gilbert  Ramsey  appellee  brou.^ht  this  suit  against 
the  New  York,  Chica.a:o  and  St .  Louis  Railroad  Com- 
pany appellant  herein,  in  the  circuit  court  of  Vermil- 
ion county,  to  recover  damages  for  injuries  to  his  per- 
son and  to  his  automobile,  alleged  to  have  been  caused 
by  the  passenger  train  operated  by  the  appellant, 
which  collided  with  the  appellee's  automobile  on  Aug- 
ust 21,  1926,  on  the  grade  crossing  located  at  the 
northerlj^  limits  of  the  village  of  Ridge  Farm  and  the 
Dixie  Highway.  There  was  a  trial  by  .I'ury;  and  at 
the  close  of  appellee's  evidence,  the  court  directed  a 
verdict  in  favor  of  the  appellant  as  to  four  counts 
of  the  declai-ation  alleging  negligence  of  the  appel- 
lant as  the  cause  of  the  collision;  and  thereupon  the 
case  was  submitted  to  the  jury  on  the  issues  raised 
by  the  three  remaining  counts  of  the  declaration,  which 
are  referred  to  as  the  first  and  second  counts  iuid  the 
fifth  additional  count.  These  three  remaining  counts 
purport  to  charge,  tliat  the  injury  in  question  was  wil- 
fuUy 
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and  wantonly  inflicted  upon  the  appellee  by  appell- 
ant's servants  who  were  in  charge  of  the  passenger 
train  in  question.  The  jury  returned  a  verdict  finding 
the  appellant  STiilty  under  tlie  counts  referred  to,  and 
assessed  appellee's  damages  at  $7500.  The  appellant 
made  a  motion  for  a  qgw  trial  which  was  denied  by 
the  court,  and  judp^ment  was  rendered  on  the  verdict . 
This  appeal  is  pi:2secuted  from  the  .iudo-ment. 

One  of  the  errors  assigfned  is,  that  the  evidence 
does  not  sustain  the  findin.o'  of  the  .iury  by  their  ver- 
dict that  the  injuries  which  the  appellee  suffered, 
were  wilfully  and  wantonly  inflicted.  Upon  a  careful 
review  of  the  evidence  in  the  record,  we  are  unable 
to  find  sufficient  proof  of  wilful  or  wanton  conduct 
on  the  part  of  appellant's  sen^ants  in  the  operation 
of  the  train  which  is  alleged  to  have  caused  the  col- 
lision. The  verdict  is  therefore  manifestly  against  the 
evidence  on  the  vital  issue  in  the  case,  and  under  the 
counts  submitted  to  the  .iury^ 

Concerning  the  errors  assigned  on  the  iustmc- 
tions  given  for  appellee,  it  may  be  pointed  out,  that 
instruction  No.  2  is  subject  to  the  criticism  made  by 
the  Supreme  Court  in  Chicago  City  Ry.  Co.  v.  Jordan 
215  m.  390.  The  third  instruction  given  for  appellee, 
which  recites  the  statutor}'  duties  of  ringing  a  bell  or 
blowing  a  whistle,  is  also  erroneous  when  considered 
in  connection  witla  the  other  instruction  concerning 
wilful  and  wanton  conduct,  in  that  a  jury  might 

Page  2 


naturally  conclude  from  the  purport  of  the  instruction  that  a 
neglect  to  comply  with  the  statutory/  duties  referred  to  would 
necessarily  be  wilful  and  wanton  conduct  in  t'us  case.   Burns  v. 
C  &  A  R.H.  Co.  229  111.  App.  170;   Enochs  v.  Trevvot  229  111.  App. 
235;   O'Donnell  v.  Snyder  231  111.  App.  581;   Powell  v.  Kempton 
231  111.  App.  380;La  Marre  v.  C.C.  &  St.  L.217  111.  App.  296;   see 
also  Brown  v.  Illinois  Terminal  Go.  319  111.  326.   The  4th 
instruction  contains  an  abstract  proposition  of  law,  which,  though 
correct,  was  misleading  in  its  effect  in  this  case,  because  it 
assumes  that  the  injuries  in  question  resulted  from  a  wilful  and 
wanton  act  of  appellant's  servants,  and  that  therefore  contributory 
negligence  was  not  a  defense  which  the  appellant  could  urge  to 
prevent  a  recovery. 

Concerning  the  Gross  Errors  assigned  by  the  Appellee 
it  must  be  pointed  out  that  Court  erred  in  directing  a  verdict  for 
appellant  on  these  counts  which  charged  negligence.   The  issues 
Joined  on  these  counts  should  have  submitted  to  the  jury  for  deter- 
termination  from  the  evidence  adduced  on  the  trial. 

For  the  reasons  herein  before  stated,  the  judgment  is 
reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


^m,t,i.i-i,i 


LoJ  d^>i-'^^7 


25^  t  A.  644' 


General  No.  8321  Agenda  No.  9 

APRIL  TERM,  A.  D.  1929 

Winifred   Behm,    a   Minor,    by    Charles   Behm,    Her 

Guardian  and  Next  Friend,  Appellant 

vs. 

City  of  Farminston,  Illinois,  a  Municipal  Corporation, 

Appellee . 

Appeal  from  City  Coui't  of  Canton,  Fulton  County. 

NIEHAUS,  J. 

Winifred  Behm,  a  minor,  by  Charles  Behm,  her 
guardian  and  next  friend,  commenced  this  suit  in  the 
city  court  of  Canton;  being  an  action  of  trespass  on 
the  case,  against  the  appellee  city  of  Farmington,  to 
recover  injuries  sustained  by  her  being  struck  or 
kicked  by  a  vicious  horse  which  was  upon  one  of  the 
streets  of  the  city  of  Farmingjtpn,  and  which,  it  is 
alleged,  at  the  time  of  the  injury  was  under  the  con- 
trol charge  and  dominion  of  an  employe  of  the  cit}'. 
The  appellant's  right  of  recover}^  is  set  forth  in  four 
counts  of  amended  declaration,  which  was  filed  in  the 
cause,  and  to  which  a  general  demurrer  was  sustained 
by  the  court .  Appellant,  elected  to  stand  bj^  the  amend- 
ed declaration,  and  judgment  upon  the  demurrer  was 
entered  by  the  court,  from  which  this  appeal  is  prose- 
cuted. 

The  general  demurrer  raises  the  question  whether 
any  of  the  counts  relied  upon  by  the  appellant  for  re- 
covery for  the  injury  sustained  state  a  cause  of  action. 
And  we  shall  consider 
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these  counts  in  their  order  with  that  question  in  mind. 

The  averment  in  the  first  amended  count  is  that 
the  city  of  Farmin^on  did  wrongfully  and  injuriously 
keep  and  use  a  certain  horse  whij;h  had  a  vicious  tem- 
per which  was  well  known  to  the  city;  that  after- 
wards on  the  30th  day  of  September,  1927,  this  horse 
'while  hitched  to  a  wa^on  and  bein^  used  upon  the 
city  streets  of  the  city  of  Farmin^ton  and  under  the 
control  charge  and  dominion  of  an  employe  of  the 
city  did  attack  strike  and  kick  the  appellant.'  There 
is  no  averment  in  this  count  of  facts  V  show  that 
while  the  horse  in  question  was  latched  to  the  was'ou 
and  used  on  the  streets  of  the  city  unaer  the  domin- 
ion charge  and  control  of  the  city's  employe,  the 
employe  was  enffas:ed  in  the  business  or  occupation 
of  the  city  of  Farmina^ton ;  or  was  used  upon  the  city 
streets  in  a  transaction  business  or  occupation  of  a 
character  and  kind  that  a  city  as  a  municipal  corpor- 
ation en.a:aging'  therein,  would  become  liable  for  any 
nefi^ent  acts  of  its  employes  under  the  doctrine  of 
respondeat  superior.  Johnson  v.  The  City  of  Chicag'o 
258  111.  494.  The  same  objection  applies  also  to  the 
second  count  of  the  amended  declaration. 

The  third  count  aims  to  state  a  \'iolation  of  duty 
on  the  pai't  of  the  city  of  Farrainf!:ton.  namely,  that 
it  was  the  city's  dut5^  to  keep  the  street  or  highway 
in  question  in  a  safe  state  of  repair  and  in  .good  con- 
dition, and  that  the  city  disre- 
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ffarded  its  duty  in  that  behalf  on  the  day  of  the  in- 
jury to  the  appellant,  in  that  it  wrongfully  and  negli- 
g'ently  'suffered  and  permitted  at  a  regular  intersec- 
tion or  crossing  from  the  south  to  the  north  side  of 
the  street  to  be  obstructed  by  a  wagon  and  a  team  of 
horses  under  the  control  charge  and  supervision  of  an 
agent  servant  or  employe  of  the  city;  and  that  one 
of  said  horses  of  the  team  attached  to  the  wagon,  being 
a  horse  of  vicious  temper  well  known  to  the  city;  by 
means  whereof  the  appellant  who  was  then  and  there 
passing  along  and  upon  said  crossing  and  using  said 
street  and  crossing  with  all  due  care  and  diligence, 
was  attacked  struck  and  kicked  by  the  horse  attached 
to  the  wagon  obstructing  said  street . '  Assuming  that 
the  appellant  correctly  stated  the  duty  resting  on 
the  city,  to  keep  its  streets  "in  a  safe  state  of  repair 
and  in  good  condition,"  and  that  it  was  a  disn^gard 
of  such  duty  to  suffer  or  pennit  such  streets  to  be 
obstructed  by  a  wagon  and  team  of  horses  at  an  in- 
tersection or  crossing,  it  is  clear,  that  the  fact,  that 
the  appellant  was  attacked  struck  and  kicked  by  a 
vicious  horse  constituting  a  part  of  such  alleged  ob- 
struction was  not  a  necessary  or  probable  result  of 
the  alleged  violation  of  duty,  to  keep  the  streets  of 
the  city  in  a  safe  condition  of  repair  and  in  good  con- 
dition; or  the  alleged  negligence  of  the  city  in  per- 
mitting the  obstruction  at  the  crossing  by  the  wagon 
and  team  of  horses. 
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The  appellant's  in.iury  was  not  the  proximate  cause 
of  the  alleaced  violation  of  the  duty  referred  to.  The 
same  objection  pertains  also  to  the  fourth  amended 
count.  "The  essential  elements  of  actionable  negli- 
gence are,  first,  a  duty  imposed  by  law  to  exercise 
care  in  fayor  of  the  person  for  whose  benefit  the  <luty 
is  imposed;  second,  the  failure  to  perform  that  duty; 
and  third,  a  consequent  injury  so  connected  with  the 
failure  to  perform  that  duty  that  the  failure  is  the 
proximate  cause  of  the  injuiy. "  Puterbauf^h  Pleading: 
and  Practice  (9th  Ed. )  780;  Hartnett  v.  Boston  Store 
of  Chicago  265  111.  331.  In  Hartnett  v.  Boston  Store 
of  Chicago  supra,  the  court  in  defining  proximate 
cause  said:  "What  constitutes  proximate  cause  has 
been  defined  in  numerous  decisions,  and  there  is  prac- 
tically no  difference  of  opinion  as  to  what  the  rule  is. 
The  injury  must  be  the  natural  and  probable  result  of 
the  negligent  act  or  omission,  and  to  be  of  such  a 
character  as  an  ordinarily  prudent  person  ought  to 
have  foreseen  might  probably  occur  as  a  result  of  the 
negligence;  although  it  is  not  essential  that  the  person 
charged  with  negligence  should  have  foreseen  the  pre- 
cise injury  that  might  result  from  his  act .  If  the  neg- 
ligence does  nothing  more  than  furnish  a  condition 
by  which  the  injury  is  made  possible,  and  that  condi- 
tion cause  an  injury  by  the  subsequent  independent 
act  of  a  third  person,  the  creation  of  the  condition 
is  not  the  proximate  cause  of  the  injury . ' ' 
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For  the  reasons  stated,  we  are  of  opinion,  that  none 
of  the  four  amended  counts  of  appellant's  declara- 
tion state  a  cause  of  action  against  the  city  of  Faim- 
in^on;  jud^rment  is  therefore  affirmed. 

Jud^nnent  affirmed. 
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ERROR  TO   THE   CIRCUIT 
COURT   OF   FRANKLIN  COUNTY, 


FRANKLIN  COUI'TTY  BUILDING  &  LOAN 
ASSOCIATION,    a   Corporation, 

Defendant  in  Error, 

VS. 

.,  T.  I.  gallo":ay 

AND  JENNIE  GALLO^A-Y, 

Plaintiff  in  Error. 

WOLFE,  J. 

This  TTas  a  suit  by  the  Franklin  County, 
Building  and  Loan  Association,    ot  all^,,   filed  in  the  Circuit- 
Court  Franklin  County  to  the  May  Term  1927,     The  pleadings 
and  facts  in  this  case  v.ith  the  exception  of   the  names  of 
some  of  the  defendants  arc   identical  v/ith  the  case  of 
Franklin  County  Building  &  Loan  Association,   a  corporation, 
vs.   D.  W,     Blood,  et  al^,   T.   I.   GalloTray  and  Jennie  Gallov/ay 
filed  in  this  court.  May  Term,   A.   D.   1929  case  No.  29  Agenda 
No.  23. 

The  assignments  of  error  and  the  legal 
questions   are   identical  in  both  suits  and  the  ruling  of  the 
court  and  tho  reasons  therefore  in  the  former  case  are 
adopted  by   the  court  in  this  case,     "'c  find  no  reversible  error 
In  this  case  and  tho   judgment  of  the   Circuit  Court  of 
Franklin  County  is  hereby  Affirmed. 

AFFIBIED. 


Not  to  bo  reported  in  full. 
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SIDNEY  BRO^^,   et  al,, 

Appell^Qlts, 

VS. 

FRANK  KIENSTRA,   et   al., 

Appellees. 


,255  I. A.  644 


APPEAL  FRC^l  THE   CIRCUIT 
COURT  OF  I^DISON  COm^TTY. 


TTOLFE,    J. 

The   appellees,   Frank  Kienstra,   and  Joseph 
Kienstra,   are  partners  and  are   the   plaintiffs   in  this  suit  which 
was   before  a  Justice  of  the  Peace  in  Madison  County,      Originally 
there  were    three   defendants,    but  a*   the  time  of  the  trial  before 
the    Justice  of  the  Peace  the  case    was  disioissed  as   to    J.  F. 
Wagner,      The  suit    is   based  upon  a  promissory  note.      Trial  was 
had  before  a   Justice  of   the  Peace  and  appealed   to    the   Circuit 
Court  of  Madison  County  and  tried  in   that   Court,      A  verdict  was 
rendered  by  the   jury  in  favor  of  the  plaintiffs  for  $189.14. 
After  motion  for  a  nev;  trial  was  argued  and  denied,    judgment 
was    entered  on   the   verdict   for  the  plaintiffs  for   the  sum  of 
$189.14. 

The  note   in  question  on  which   the  suit   is  based 
?/as   signed  by   J.   F.   Burger,    Ben  ^^eber  and  appellant  Sidney  Brown, 
made  payable    to   the  Columbia  Motor   Sales   Company   for  the    svun  of 
$152,00,   with  the  interest,   etc,    dated  November  19,    1925,   due 
eight  months  after   date.      On  the  back  of  the  note  was   the  en- 
dorsement,   "Columbia  Motor  Sales   Company  per  H.   H.   Clark,   Manager. 

Frank  T.   Kienstra,  one  of  the  Plaintiffs   below, 
testified  that  he  and  his   brother  were   in  partnership  and  that   the 
note  had  been  properly  assigned  to  than  for  a   debt   that  was   then 
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Term  No.   31. 

owing  fron  the   Columbia  Motor   Sales   Company  to  the  pJa  in  tiffs, 
and  that   the   note  had  not   been  paid.      The  note   itself  was 
introduced  in  evidence. 

The  defendant  Sidney  Brovm  testified  that  he  re- 
ceived nothing   for  signing  the  note,    and  only   signed   it  as   sirrety 
for  Joe  Burger  to  purchase  an  automobile  from   the  payee  of   the 
note.      Defendant   Bror;n  also   introduced  seventeen  receipts   signed^ 
by   the  Columbia  Jlotor  Sales   Company,    claiming  that    the  receipts 
represented  payments  made  by  one  of  the  makers  on   the  note.      The 
only  defense   that  Brown  made  was   that  the  note  had  been  paid. 

In  rebuttal  the   plaintiffs   called  H.   H.    Clark, 
a  member  of  the   Columbia  Motor  Sales   Co.,    at   the    time   of   the 
making  of  the  note,   r/ho   testified  that  the  receipts   offered  in 
evidence   by  the   defendant  were   not   part  payments   on  the  note, 
but  were   accepted  by    the  Coliombia  llotor  Sales   Co.,    as  payment   on 
an  open  account   that  was   owing   the  Company  by  the   defendant 
Burger,      This  was  the  only  evidence  offered   in  the  case.      It   is 
first   contended  by  the  appellants  that   the   verdict   is  contrary 
to  the    evidence   in  the   case.      The   jury  had  the  advantage  of  seeing 
and  hearing  the   witnesses    testify,    and  they  by   their  verdict  have 
found  the  plaintiffs   were   entitled  to   recover,    and   \mless   the 
verdict   is  against  the  manifest  weight      of  the  evidence  this  Court 
will  not  disturb   their  verdict.      From  an  examination  of  the    evi- 
dence we  cannot   say  that  this  verdict  is  against   the  weight   of   the 
evidence. 

It   is  next    contended  that  plaintiff's   instruction 
No,   2   should  not  have   been  given  as    it  directs   a  verdict  and 
omits   the  defense  of   payment.      No  doubt   in  seme   cases    it  would 
be   error   to   give   this  instruction,    but   in  this  case   it   is  conceded 
by   the  appellants   in   their  printed  brief  and  arguments   that    the 
plaintiffs  were  holders  of  the  note   in  due    course   and  being   such 
holders   in   due  course,   before   the  defense  of  payment  woiild  be 
available  to    the   defendant    it   would  be  necessary   for  them  to 
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prove  that   they  paid  the   holder  of  the  note,    but    the  evidence    din- 
closes   that  all  of  tbe  paymyits  'Tere  made  to  the    Columbia  Motor 
Sales   Company  elnd  not   to   t«f5  Dogal  holders  of  the   note, 

To  ev'i  of   t'-ie   opinion   th<-:  t   there   is   sufficient 
evidence   to  sustain  the  verdict  and  the  gi-"-ing  of   the   instruction 
was  not    error. 

Tliu    jud^ent  cf   tnc    Circuit    Court  of  Madison 
County   is   hereby 

hSTL  RiU'D  t 
Not  to   bo   reported. 
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<^ 


no.  20 


BERTHA  WALSH, 

Defendant  In  Error, 


V. 


S.  £.  MOORE,  et  al.. 

Plaintiffs  In  Error. 


AG.  NO.  40. 


25  5  I. A.  645 


ERROR  TO 


EAST  ST.    LOUIS 
CITY  COTJRT. 


Barry,  P.  J.  -  Bertha  Walsh  sued  to  recover  for  personal  in- 
juries charged  to  have  been  caused  by  general  negligence  in 
operating  an  automobile  in  which  she  was  riding  as  an  invited 
guest  of  plaintiffs  in  error;   and  by  negligently  driving 
the  car  knov^ing  the  brakes  were  in  a  defective  and  dangeroiis 
condition,  by  reason  whereof  the  car  was  driven  with  great 
force  against  a  tree  near  the  highway,  etc.   In  addition  to 
the  general  issue  a  special  plea  was  filed  by  E.  E.  Moore 
to  the  effect  that  at  the  time  in  question  the  car  was  not 
operated  by  him  or  by  his  agent  or  servant.  There  .vaa  a  ver- 
dict and  judgment  for  ^2,000.00. 

Plaintiffs  in  error  are  husband  and  wife  and  live 
at  Mattoon.   They  are  friends  of  defendant  in  error  and  her 
husband  who  reside  at  East  St.  Louis.  Mr.  and  Mrs.  Richardson 
are  mutual  friends  and  their  home  Is  at  Hillsboro.  The  Moores'  . 
ov/ned  an  automobile,  jointly,  and  about  May  24,  1925»  drove 
from  their  hOTie  to  East  St.  Loxiis  where  they  visited  defen- 
dant in  error  and  her  husband  for  a  week.   On  May  50  Mrs. 
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Moore  and  othersdj^OTe  to  Hlllsboro  and  bros^t  the  Richard- 
sons  to  the  ?'alah  hone  In  East  St.  Louis.  The  next  day  Mr. 
Moore  asked  defendant  in  error  to  go  to  Hlllsboro  with  his 
wife  to  take  the  Richardsens   home.   She  agreed  to  go  and 
the  parties  left  the  Walsh  hoone  about  3  P.M.  with  Mrs.  Moore 
driving  the  car. 

Mrs.  Moore  says  that  when  driving  down  a  hill  about 
two  blocks  out  of  Greenville  the  car  started  to  leave  the 
road  when  it  was  about  50  feet  fron  a  tree  that  stood  in 
a  little  gully  about  eight  or  nine  feet  to  the  right  of 
the  beaten  track.  3ie   says  she  tried  to  apply  the  brakes, 
but  they  did  not  work;   that  she  had  no  chance  to  slacken 
her  speed  before  the  car  hit  the  tree.  There  is  no  conflict 
in  the  evidence.   Mrs.  Moore  admitted  that  two  or  three  days 
before  the  accident  she  took  the  car  to  the  HThlte  garage  to 
see  what  was  the  matter  with  it;  that  Mr.  White  tested  the 
brakes  and  told  her  they  were  in  bad  condition  and  should 
be  adjusted  and  for  her  to  come  back  at  a  certain  time  and 
he  would  fix  theiu.  They  were  not  adjusted  or  repaired  prior 
to  the  accident  in  question. 

In  view  of  the  undisputed  evidence  there  is  no 
merit  in  the  contention  that  Mrs.  \^alsh  was  injured  as 
a  result  of  a  mere  accident  without  negligencv  on  the  part 
of  plaintiffs  ia  error;  nor  did  the  court  err  in  refusing 
to  instzniet  the  jury  that  If  the  injury  occurred  through 
mere  accident  without  any  fatilt  of  pl«d.ntiffa  in  error, 
she  oould  not  recover.  It  clearly  appears  that  the  injury 
was  duo  to  negligence  in  operating  the  car  with  defective 
brakes  while  defendant  in  error  was  in  the  exercise  of  due 
care  for  her  own  safety.  The  court  did  not  &rr   in  refusing 
to  direet  a  verdict  and  no  reversible  error  having  been 
pointed  out  the  judgment  is  affirmed. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
FOURTH  DISTRICT 
U-iy  Term,  A.  D.  1029 


255 


AMIRIGAM   liTIONAL  BANK   OF 
MOOBt   CARMEL,    ILLTH0I3, 

Plaintiff    in   Error, 


▼«. 


ROBERT   WOOLIRE  and   L'ARY  M. 


TOOLABD, 


Daf andante   in   Error.) 


1.^.64^ 


'>?rlt    of   Error    to 
the  Circuit  Court 
of  Wabaah   County. 

Hon.    Roy    E.    peorce, 
presiding   Juiga. 


OPTinOr    T^Y   ^TE^HALL.    J. 
plaintiff    In   error  r8oovor3d  a  judgment  by   oonfeselon 
on  &  judpweat    note    Aligned  by    defendants   in  error  as  n^akers 
for    the  principal    sue;    of   nine    th'usand  dollars    'ate   In 
IfaTor   of  First  Ptate  Bank   of  Mount  Carmel   as  payee  and  by 
endorsed   to  plaintiff    in   error. 

On  motion   of   defendants    in   error    the   judgment  was 
•pened  and   leave   glran    them   to  plead    to  the   declaration. 
rlor    to   the   trial    it   was    stipulated  between   the  parties 
that   defendant o    in  error   should  hare  the  right  to   Int  irpose 
any   defenses    to  said   note    that   they  might   have   interposed 
had   said    suit   been  brought    in    the   name  of  the    said  State 
?ank   and   that    said   defenses   might   be  made  und3r   the  plea   of 
the    genarv^l    li^r^ua    i«hich   was    filed    in   said    cauaa. 
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Tria]     ^-    'Ad   '>ofore   a   jury   and  a   verdict' rendered    finding   the 
leauea    for  nlaintiff    in   error   and    finding   the   amouat    of   plain- 

tiff's  dauair*    i»   t*^e   sum   of  four   thousand   dollars.        Plaintiff    in 
trror   ir/ad*   n  notion  at    the   olosa    of   all   the   evidence   for  a  directed 
rerdlot    in   favor    of   plaintiff    in   error   for   the  amount    of   the    origi- 
nal   Judt«««%   as   confessed    in  the   aum    of  ten  thousand   one  hundred 
seventy  *«•  dollars   and   fifty  cents,   being  the  principal,    intereet 
and  attorney's   fees   due  plaintiff   in   error   according   to  the   tenure 
ot    aaid   note  as    of  the   date   of  the    entry    of   judgment    by    confesaion. 
The   motion   for   a   directed   verdict   was    refused  by    the   trial    court 
and   error   is  assigned    on   the   court's  ruling.      After  motion   for   a 
new   t*lal   by  plaintiff      in   error  was    made   and   overruled  by  the 
court   a   judgment   was   entered   confirming    the   original    judgment    to 
the  extent    of   four    thousand  dollars,    (being   the  amount    of  the 
jury's   verdict),    as   of   October    3Cth,    1924,    the  date   of    the  entry    of 
the   original    judgment   by    oonfesaion. 

Plaintiff   in   error    contends   that    there    is   no   competent    evidence 
in  the    record   tending   to   show  that    defendants    in   error   had  a   legal 
defense  to  any  portion   of  the    indebtedness   due   on  the    note    in 
question  and  that    the   trial    court   erred    in  not   directing   a  verdict 
in    favor    of  plaintiff    in   error   for   the   full   amount   of   the  principal 
of    the   note,    interest  and  attorney's    fees. 

Defendants    in   error   contend   that    the   eviaence   shows    that    in 
previous  renewals    of  notes    given  by   them   to   the   State  Bank   that    two 
notes    for  the    sum    of  $2,500.00    each   were    included   in   such  renewals 
and  that    they   had    subsequently  paid   each    of  the  $2,500.-0   notes   and 
therefore   should   >^e    given  credit    on  the  note    in  question.         It    is 
also   contended  by    defendants    In   error  that    in  the  making    of    said   re- 
newal   notes   they   were  executed  for  *5, 000.00   more  than   defendants    in 
error    owed    said   State   Bank   as   an   accommodation  to    it    in   order    to 
enable    the   State   Bank    to  borrow   money    for    its  use   by   discounting 
3aid    notes    with    the   Federal   Reserve    Bank. 

From   the   evidence   offered  by   plaintiff   in  error    it  wae   shown 
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by    tbs   records   of   the  State  Bank   that    notoe   wera   glTen  by 
the  raepaotivd   defendants    in   error    to    said   State  Bank   as 
follows:-        By  both  defendants   In  error    on  February  7, 
1921«    note  for  $900*00;      by  defendant    in  error,   Robert 
Woolard,    on   same  date   for  $1,400.00   and   $3,750,00; 
by  defendant    in   error,   Uary   Woolard,    on   January    14,    1921, 
for  $200.00;      by  Robert  Woolard  on  March   24,    19S1,    for 
$500,00;      by   Robert  Woolard   on  June  7,    1921,    for   $300.00; 
by  Robert   Woolard   on   August    31,    1931,    for   $339.08;      the 
total    of   these   seven   notes   aggregating  the   sum    of 
$7,379.08.        On   September   30,    1931,    all    of   these   notes 
•  ere   paid  by   a  renewal    note    executed   by  Robert   Woolsurd 
to  the   State  Bank   for    the   sum   of   $8,072.46,    the   diffar- 
ence   between  the   aunount    of   said   seven  notes   and   the 
renewal   note   of  $3,072.46   being  applied   as  a   discount   on 
the   renewal   note   and   the  balance,    amounting    to  $273.08, 
was   deposited  to  Robert  Woolard *s   account.         On   January 
26,    1922,  Robert  Woolard  ren&wed  his  previous   note    in   the 
sum    of  $8,700.00   and  the  difference   was  deposited    to 
Robert    Woolard*8   account.         This    latter    note  was  sigain 
renewed   on  Usirch  289    192S,    for    the   same  amount  and   on 
July  10,    1932,    defendants    in   error  paid   to  the   State 
Bank  $1,000. '^0   as   principal   and   $493.50   as    interest, 
and  gave   to  the  bank   their    renewal   note   for  the   balance 
in  the   sum   of  $7,700.00,    whioh   note  was   again  paid  by 
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ranawal    on  January   17,    1923,   by  defendant*    In   error 
exeouting   a  note   for    the   eame  anount.         On   Juno    11,    1933, 
Robert  Woolard  gave  to  one  George   B»    Clark  hie   note   for 
1125.00   whlob    was  hy  Claxk   endorsed  to  the   State   Bank. 
On   July  3,    1923,    defendant   In   error   gare   to  the   State 
Bank  his  note   for   tSOO.OO  and  on  t  he   sa&e  date   executed 
another  note  to  the  State  Bank   for  $700.00,   these  three 
notes, neuaely    the  $125.00   note,    the  fSOO.OO   note   and  the 
$700.00   note,    together  with  the   :c7,700.C0    note  were   on 
September  26,    19:^3,    paid  by  renewal  by  giving   to  the 
State  Bank  their   note    for  $9,025.00. 

The   said  note   of  ^3,750.00   given  by  Robert  Tfoolard 
to  the  State  Bank   on  February  7,    1921,    was   given  by  him 
in  the   purchase   of  thirty    shares    of   stock   in   the  eaid 
State  Bank   and  defendants    in   error    do   not    question   the 
original    consideration  for  this   note. 

Robert  Woolard  soma  time  after  the  purchase  of  this 
stook  was  Kfluie  a  director  o£  the  State  Bank  and  continued 
as  suoh  until  it  waa  placed  in  liquidation  and  taken  over 
by    plaintiff   in  error    in   the    early  psurt    of   the  year    1924. 

The    State  Bank    in  November,    1923,   became    involved    in 

financial    difficulties,   and  through    its   Board   of   Directors, 

Including  the  said   Robert  Woolard,    entered    into   contract 

With  plaintiff   in  error   whereby  plaintiff  in  error  assumed 

the   liabilities    of  the   state  Bank  and  provided   for  the 

liquidation   of   the    State   Bank. 
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The  $9,025.00    note  waa   at    tho   time  of    the  making 

of   the   oontract    for   liquidation   of    the   State  Bank  a  part 

of  t  he  aaeets  of    the   State  Bank  vhioh  had  been  redlsoouated 

at    the  Federal   Reserve  Bank    of   St.  Louie*        Soeie   time 

aftar   the   making  of  eaid   contract    the  Federal   Reserve 

Bank   called   on  plaintiff    in   error    to  take  up    eaid 

$9,035.00  note,    and   it  paid   the  Fedoral    Heeerre  Bank   the 

amount  of  the  note   and   interest.        Thereafter   on  January 

20,    1924,    defendants    in   error  renewed   said  $9,025.00    note 

by    giving   to   the   State  Bank    their  note   for  $9,000,00 

(being   the   note    in   question)    and  an  additional  note  for 

$236.80,    which  was  used   to  pay   the   Interest   and   C^S.OO 

on    the  principal. 

Defendants    in   error   on   the   trial   did  not   deny 

liability  for    the  original    note   of  $3,750.00    given  for 

bank  stock,    nor  did    they  deny  owing  the   notes    for   the 

respective    ?nma   of  ^125.00,   $500.00   and   $700.00   given 

in   the    year    19C3   to   said   State  Bank,   making  a   total    of 

$5,075.^0. 

.;obdrt  Woolard,   defendant   in  error,    to^tlflod 

that  $6,000. "C    of    the   original    $8,700.00    was   included    in 

that   note   in  ordv^r    to  procure  money    to  be   loaned   out  by 

the   State  Bank,   and   on  oroes    oxarination   it  appeared   that 

this    testimony  was  based   on  a  conversation  had  with   one 

Howard  P.   French,  Prssident   of  eaid    State  Bank,    who   had 

since   died,    and   for    that   reason    the   dvidence   was   stricken 

from    the    record   on    motion    of  plaintiff    in   error.         Robaxt 

loolard    furthar    testified,    denying  any  knowledge   of  the 

5  . 
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notes    that  he  had   In  the   State   Bank   other    than   the   $3,750.^0 
note   at    the    time   he   executed   the    renewals   of    the   notes   given 
In   1922.        The    record   ahovs   that   defendants   in    error   paid 
interest    from    the   time   of    the    giving   of   thalr  various 
renewal   notes   and   that  the  aggregate   ajnount   of    interest    so 
paid  by   defendants    in   error   on  their    indebtedness    exceeded 
a  thousand   dollarg. 

The  burden    of   proving   a  want    of  oonsidaration 
for    the   note    in   question  rested    on   the  defendants    in   error. 
See   Section   ?A  Negotiable    Instrument   Law,    Chap.    98; 
Section  44    Cahill's   Statute.        Likewise    the  burden    of   prov- 
ing  payment   rested  upon    the   defendants    in   error.        A     con- 
sideration  for  a  note  may  exlat    in  many  ways    other    thaji 
payment    of  money   to   the  maker.        When    the  evidence   of 
Woolard,  based  upon   his   conversation   with  the   deceased 
French    (former  President    of  the   State   Bank),  was    stricken 
from    the   record   there  remained   no   competent    evidence   tend- 
ing   to   show   that    there   was   no   consideration   or  a  partial 
failure   of   consideration  for   the  note   in   question. 

As    to   defendants'    in    error    contention  that    there 
had  been  a  $5,000.00   payment   on   the    inde^jtedness    in   question 
by  reason  of  the  alleged    fact    that   two  previous   notes    for 
$3,500.00   each  had  been    included   in   the  |8,7'^0.00    note 
which  w  iS    renewed   on  January    £6,    1923,    '^s    fail    to   find   in 
the  record  any   competent    evidence  which   bears    out    or  tends 
to  prove   counsel's   contention.         It    is    clearly   shown  by   the 
evidence    in    the  record   that    these    two   $2, 500. 00    notes    se- 
cured   by  a    mortgage   were    executed.  t>y    tlie    aerentian^w    in 

error    in   the  year    1S19    to    the   State  Bank    and  by    them   sold 
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to  two  of  their  oustomers;     that  the  defendants  In  error  paid 
these  notes  by  their  oheok  on  July  11,   1922,  and  there  was  no 
testimony  offered  that  these  notes  v/ere  In  azQr  manner  Involred 
with  the  note  In  question  or  In  any  of  Its  previous  renewals* 
The  admission  in  evidence  of   these  two  $2,500.00  notes  and 
aiortgage  securing  the  sane,   together  wltti  the  oheok  showing  the 
payment  thereof,  without  proof  connecting  them  with  the  trans- 
action In  question,  was  erironeous  and  undoubtedly  misled  the  Jury 
In  determining  the  Issues  between  the  parties* 

There  being  no  competent  evidence  In  the  record 
tending  to  prove  that  defendants  In  error  have  any  legal  defense 
to  the  note  sued  upon,   it  was  the  duty  of  the  trial  court  to 
direct  a  verdict  in  favor  of  plaintiff  in  error  according  to  Its 
notion  made  at  the  close  of  all  the  evidence*     Ferrero  vs. 
Knights  of  Security,   309  111*,   476. 

For   the  reasons  aforesaid   the   jud^nent  of   the 
Circuit  Ck>urt  Is  reversed  with  the  finding  of  fact  that  defendants 
In  error  failed  to  prove  any  legal  defense  to   the  note  counted 
on  in  plaintiff's  In  error  declaration,  and  It  Is  hereby  ordered 
that  said  cause  be  remanded  to   tiie   Circuit  Court  with  directions 
to  enter  a   Judgment  order  confirming  the  original  Jud^jaent  by 
confession  entered  in  said  Circuit  Court  on  October  20,  1924,   in 
favor  of  Plaintiff  in  error  and  against  said  Defendeuits  in  error* 

Reversed  with  finding  of  fact  and  direction 
to  enter  judgaent  order  in  Circuit  Court* 
Finding  of  fact  and  Judgnent  order:     V/e  find 
that  defendants  in  error  failed   to  prove  any  legal  defense  to    the 
note  sued  on  In  plaintiff's  In  error  declaration,  and  It  Is  ordered 
that  said  cause  be  remanded  to  the  Circuit  Court  of  V^abash  County 
with  directions  to  enter  Judgment  order  confirming  the  original 
Judgment  by  confession  entered  In  said  Circuit   Court  of  Wabash  County 
on  October  20,   1924  In  favor  of  Plaintiff  in  Error  and  against  said 
Defendant  In  Error* 
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